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ABVERTISEMEST 


SEYBNTH  AMBEICAN  EDITION. 


The  following  work  of  Sir  Edward  Sugden,  contains 
an  elaborate  statement  and  a  thorough  discussion  of  all 
the  points  relating  to  Contracts  for  the  sale  of  Real 
Estate.  The-  formation  of  the  Contract — ^its  validity — 
the  evidence  that  may  he  introduced  to  affect  it — the 
mode  of  rescinding  or  enforcing  it,  and  the  remedy 
on  a  breach  of  it,  have  each  been  treated  by  the  author 
with  great  amplitude  and  clearness.  No  treatise  con- 
tains so  much  reliable  and  practical  learning  on  the 
subject  of  specific  performance.  Not  only  has  the 
author  most  fully  stated  the  law  as  derived  from 
Reports  and  other  books  of  authority  on  the  subject 
matters  of  the  work,  but  he  has  infused  into  it  a  large 
amount  of  his  own  various,  practical  and  accurate 
learning,  extremely  useful  to  the  profession,  but  not  to 
be  found  in  the  Reports  or  other  books. 

The  editor  of  this  American  edition  has  endeavored 
to  adapt  the  work  to  the  most  convenient  use  of  the 
profession  in  the  United  States.  The  notes  to  this 
edition  are  enturely  new.  The  editor  has  prepared 
them  without  any  regard  to  former  editions.  Such  was 
found"  to  be  the   most  useful  course,  although  it  has 
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required  more  labor  and  inTolres  more  responsibility. 
Indeed  the  change  of  editors  has  rendered  this  mode  of 
proceeding  almost  necessary. 

It  is  hoped  that  the  edition  will  prove  acceptable  and 
satisfactory  to  those,  whose  studies  or  bosiness  may 
lead  them  to  consult  it 

8akm,  July,  1851.  J.  C-  P. 
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SIXTH  AMEBICAN  EDITION. 


The  wortc  of  Sir  Edward  Sugden  on  the  Subject  of  Yeodors  and 
Purchasers,  has  long  been  regarded  as  a  standard  Elementary  Trea- 
tise. The  well  known  reputation  of  the  author  as  a  lawyer,  is  a 
sufficient  guaranty  for  the  accuracy  with  which  the  work  is  executed. 
In  bis  Adrertisement  to  thia  his  tenth  and  last  English  editicHi,  he 
observes  '  that  the  alterations  and  additions  are  very  extensive :  the 
former  adapt  the  Work  to  the  law  as  it  now  stands,  and  the  latter 
comprise  every  head  which  properly  belongs  to  the  general  subject, 
blether  with  a  full  view  of  all  the  New  Lrfiws  of  Property,  aud  ao 
explanation  of  their  operation  on  Titles.*  Again,  he  adds  : — '  The 
writer  has  bestowed  more  time  and  labor  upon  thia  (bao  any  former 
production.  He  has  not  presumed  upon  the  kindness  with  which 
previous  editions  have  been  received,  hut  he  has  endeavored  to 
merit  a  continuance  of  it  by  making  this  edition  as  perfect  as  his 
opportunities  would  permit.' 

It  has  been  well  observed  by  a  late  eminent  Judge,  that  the  rules 
of  property  should  be  so  certain,  that  generally  men  may  know  their 
titles,  without  having  recourse  to  expensive  law  suits.  And  when 
gentlemen  learned  in  the  law  are  consulted,  they  should  have  guides 
to  direct  them  in  their  advice.  The  importance  of  adhering  to  a 
course  of  decisions  in  the  construction  of  Contracta  relating  to  Real 
Property,  is  manifest ;  for  their  authority  has  established  a  Rule  of 
Property  on  which  many  estates  depend  ;  and  lo  overturn  th«n, 
would  introduce  perplexing  uncertainty,  and  might  shake  many 
liUes  resting  on  the  faith  of  them. 

When  a  person  has  become  the  legal  owner  of  Real  Property,  he 
cannot  transfer  it  or  part  with  his  title,  except  in  some  of  the  forms 
prescribed  by  law.  The  transfer  has  its  effect  from  the  provisions 
of  law,  and  unless  these  provisions  are  conformed  to,  the  convey- 
ance is  not  good.       ' 

In  a  country  like  thia,  where  not  only  sovereign  States,  but  Cor- 
porations of  various  powers  are  daily  sustainiDg  the  relation  of  «ther 
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vendor  or  purchaser,  the  subject  derives  additional  importance. 
Although  a  grant  of  land  is  a  contract  within  the  meaning  of  the  Con- 
stitution in  reference  to  impairing  the  obligation  of  Contracts,  which 
even  the  Legislature  cannot  revoke ;  yet,  there  can  be  no  doubt,  that 
land  granted  by  the  government  of  a  State,  as  well  as  any  otbesland, 
may  be  taken  by  the  Legislature  in  the  exercise  of  the  right  of 
eminent  domain  on  payment  of  an  equivalent.  Such  an  appropria- 
tion therefore  is  not  a  violation  of  the  Contract  by  which  property, 
or  rights  in  the  nature  of  property,  and  which  may  be  compensated 
for  in  damages,  are  granted  by  the  govemmeot  to  individuals.  Thus, 
in  the  late  case  of  the  Bostoq  Water  Power  Company  v.  Boston 
and  Worcester  Rail  Road  Corporation,  23  Pick.  361,  it  was  held, 
that  the  right  of  the  plaintiffs,  in  the  land  of  the  full  and  receiving 
basins,  were  not  of  such  a  character  as  to  exclude  the  authority  of 
the  Legislature,  from  taking  a  small  portion  of  it  for  laying  out  a  Rail 
Road,  it  being  for  another  and  distinct  public  use,  not  interfering 
wilh  the  franchise  of  the  plaiotifis,  in  any  other  way  than  by  occu- 
pying such  portion  of  this  land.  The  latter  grant  was  another,  and 
distinct  public  use,  growing  up  after  the  former  appropriation,  and 
which  might  be  reached,  without  defeating  or  essentially  impairing 
the  public  uses,  to  which  it  had  already  been  applied.  There  being 
nothing  in  the  nature  of  the  plaintiff's  public  works,  or  in  the  pubbc 
use  to  which  they  were  applied,  and  the  extent  to  which  that  use 
would  be  impaired  or  diminished,  by  the  taking  of  such  part  of  the 
land  as  might  be  necessary  for  the  location  of  the  Rail  Road,  from 
which  the  power  of  locating  the  Rail  Road  over  it,  may  be  presum- 
ed to  have  been  restrained  by  the  Legislature.  Both  uses  might 
well  stand  together,  with  some  interference  of  the  latter  wilh  the 
earlier,  which  may  be  compensated  for  by  damages. 

This  edition  of  Mr.  Sugden  is  valuable  from  the  fact,  that  it  has 
undergone  the  learned  author's  thorough  revision ;  but  its  value  to 
the  Profession  is  enhanced  from  the  consideration  that  the  new  laws 
of  property  in  England  having  made  great  and  essential  alteraiions 
in  the  old  laws,  are  contrasted.  By  such  contrast,  the  defects  in  the 
old  Laws  arc  manifest,  while  it  points  out  iJie  reasons  and  advanta- 
ges resulting  from  the  new.  The  author  also  has  at  every  step  freely 
stated  his  own  opinions  as  materials  lo  assist  the  practitioner  in 
arriving  at  a  safe  conclu.Vion. 

Important  as  such  a  work  is  in  England,  it  is  if  possible  doubly 
important  here,  where  our  laws  relating  to  real  property  remain  to 
be  perfected. 

E.  H. 

Mai/,  1h:5;1. 
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The  Work  has  been  printed  in  its  present  form  in 
order  to  comply  with  the  general  desire  to  have  a 
Treatise,  of  which  such  frequent  editions  are  required, 
published  at  a  moderate  price.  The  Book  may  be 
diTided  into  two  volumes,  for  which  purpose  a  separate 
Title-page  for  the  second  volnrae  has  been  printed,  but 
the  thiee  Indexes  to  the  last  Edition  have  been  consol- 
idated, and  there  is,  therefore,  once  more  only  one 
Index. 

The  Gases  reported  and  the  Statutes  passed  since  the 
last  Edition  have  been  incorporated  into  this  Edition. 

SC^Acn'*  Green,  May  1,  1S46. 
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9  Geo.  1,  c  7  (CIiuiohwaMen)      iL  883 
5  Oeo.  2,  c.  30  (Bankmptcy)        ii.  672 


10  (Mortgage)  i.21B 

BlRagMrj)  iL  066  «<(•*. 
.  20  (BecoTeries)  iL  1000 
.  SO  (Auotiana)  L  31 

.56  (Anctioni)  L  n 

.  35  (EitOTktaJ  i  01 

_.  38  rt-apUU)  ii.  998 

c  32  (Plaits)  ^  iL  885 

0.  109  (Incloaum)  L  109,  432 
iL888 
a.  93  rAnctiODi)  L  11 

fl.  M  (Papiata)  iL  885 

0.  136  (Bankniptcr)     S.  946 
c  74  (Tiadera-  Aaaitt)  iL  831 

0.  149  (Stampa)  L  445 

c.  121  (Bankruptcy)  iL  947 
0.  141  (Annuity)  App.  No.zi 
c.  146  (Attaindet)  iL  644 
c.  173  (Land-tax)  iL  1003, 
1038 
0.  184  (Stamp*)  iL  898  n  itq. 
o.  193  (Copyholda)  L  200 
c.  60  (Cropa) 


L  no 


too  (Land  Tax)  iL  1005 

4,  o.  23  (Liolosure)  L  626 
4,  0.  121  (Bitenti)  iL  1009 
92  (Annuitiea)  App.  No.  x' 


ni 


L700 


74(Mea      _  ,  

IS  (Bankruptcy)  L  60, 191, 

iL  047,  tt  uq. 

14  (Written  Vnderiwkinga) 

I.  35  (Judgmenta,  Ireland) 
iL85S 
iL  999 
iL96S 

.  36'{Cc^teinptt)  i.  327 

.  40  (Exeonton) — Reridne) 
L440 

46  (IlluBory  App^tmenta) 


I  WiU.  4,0. 47  (Payment  of  Debta)  L  627 

1  WiU.  4,  0.  60  (In&nt  Troateea,  tc.) 

u  200,  224,  il.  909 
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TABLC    or    BTATDTEB    CITED. 


L948 

1  k  3  Wm.  4,  0.  68  (InterplMtdar)  L  19 

a  ft  3  Will.  4,  c.  71  (TithM)L  18T,iL  643 

3  ft  3  Wm.  4,  c  100  (Titheg)        U.  647 

S  &  8  WUL  4,  e.  114  (Banlmipti)  IL  672 

S  &  4  WUL  4,  0.  37  (LuQitatioai)  i.  48  J, 

4S6,  496,  ii.  613  »t  laf .,  899 

S  &  4  wnL  4,  c  42  (Intaiwt— Pruitice) 

ii.  SS9,  813,  e£S 

3 1:  4  Will.  4,  c.  47  (Bankinpts)   iL  648 

3  &  4  WilL  4,  c  74  (BBtatwTaU)  L  23S, 

440,  iL  678  «tM;. 

S  &  4  Win.  4,  0.  74  (Pinea  and  Baoore- 

Tiw)  it  1001  at  Mg. 

3k  4  WUL  4,  c.  87  ( Awwda) L 432,  S26 

3&4  WilL4,  e.S4(SilMl>r*  Mutw) 

L66 

3  &  4  WQL  4,  c.  104  (AMeta)  U.  666, 

76S,  7»1.  836,  873 

8  Jt  4  wm.  4,  0. 106  (Dower)  i.  212,  430 

U.  64«  tt  Mf.,  033 

5  &  1  ^nU.  4,  c  106  (Iitberitanoe)  ib. 

i.  436 
4ft6Wm.4,c  23 (Bants)  i.  320 

4  ft  6  wm.  4,  0.  23  (£uhe>t)  L  410 
4  ft  6  Vna.  4,  o.  88  (Hodnj)  iL  64S 
4  ft  6  WUL  4,  c.  63  (T«nanU  In  TaO, 

Inland)  iL  603  et  m;. 

6  ft  6  WilL  4,  c.  63  Ueemuea)  L  87S 
S&7WilL4,  0.  71  (TithM)  iL  608  «t 

m;.,649 


6  ft]7  wm.  4,  0. 36  (Uaniaga)      L  44S 
S  ft  7  wm.  4.  c  86  CB«giatrr  of  Birtlu) 

L443 

7  WilL  4  ft  I  Tlot.  0.  28  ii.  616 
1  Tiot.  D.  36   (Wm>.)  L  440,  441,  614, 

a.MOttt»q. 

1  ft  2  Yiet.  o.  64  (TUbea)  L  460 

1  &  3  Viot.  c  69  (Uortgages,  H^  of) 

i.  32fi 

1  ft  STwt.  e.  110  (InaolTmcy,  ftc)L66 

60,  IL  S64  tt  tat;  968, 960  at  Mf. 

2  'not.  c.  II  (Croim  Behta—Lu  ptndeat 

ii.  951,  lOlOetttq.,  1018 

2  &  3  yiat.  o.  29  (Bankrapta)        iL  B62 

3  Vict.  0.  60  (Mortgage)  1.  637 
3  ft  4  Viot.  c.  83  (ladsmenta)        iL  663 

5  &  6  Vict.  c.  116  (Aangneeg— B(«iatt7) 

iL672 

6  ft  7  Vict.  e.  S4  ^>Teaentatioti)     iL  643 

7  ft  8  Tiet.  0.  27  (Fieaentatian)  ib. 

7  ft  3  Viet.  e.  7B  (Bsal  Prapert^)  L  436, 

440,  4S6,u.717.  749,  846,1031 
S  &  9  Viot.  □.  61  (PiaasDtatioii)    iL  £12 

8  ft  9  Vict  0.  106  (Heal  Property)  L  432, 

1S6,  440,  469,  iL  717,  749,  843 
8  ft  9  Tict.c.ll2,L  440iiL 060,777,789, 
791 
3  ft  9 '^ct.  e.  IIS  (Award)  i.  433,  iL  1044 
8  ft  9  Viot.  c  119  (Sliorteniiw  Conrey- 
anoM)  u.  661,708 

8  ft  0  Vict.  o.  124  (Shocteniiig  loaea) 
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THE   LAW 

OF 

VENDORS  AND  PUBCHASERS 

or 

ESTATES. 

INTRODUCTION. 


3.  Cmuentary  lehen  (A<  punhattr  hat 

knowUdge. 
■i.  Or  tiey  are  patmi, 
8.  But  thtg  RHUt  not  bt  eorunakd. 
7.  Saie  nilject  le  alifaaU: 
t>,  10.  Randotyt  praiie  by  vtrtdor, 

11.  FaUt  itatemenl  of  v<^ue  ;  itnalijlne ; 

tpttdy  vaeattcy ;  rith  ateaioiB. 

12.  No  Dnait  tadttt  forly  off  kit  guard. 
IS.  FaUttattmmt  of  vatuatimfataL 

14.  So  of  rtnl. 

15.  Mitrtpret&ataliont  ty  a  ttrirngtr, 

18.  ititrtpretnttatimtt    and    noR^welg- 

«ur«  bg  apurehattr. 

19.  Mutt  not  mitlead  the  teOrr. 

20.  Nor  eoneeat  a  d»at\  vhiA  addt  to 


21.  Conoealiittnt  of  utcumiraneH    and 

dtftctt  ill  titU. 

22.  Altomtj/'i  Uabilitj/  in  nieJi  eattt. 

23.  Same  aHorruyfor  both  tutet. 

2S.  AlUtratg    may   not  ditdott  d^et   te 
parti/  interuUd, 

28.  Obligation  of  grantor  of  anwaity. 

29.  Ntcfitgfar  ittctttigation  of  titU, 

30.  ReniU. 

31.  Purchatart    botmd    by 


\,  Inquiry  afitr  it 

.   Whtri  a  purehatar  may  U 


.  Pamhater  of  iquitaiU  rigiii. 

.  Auutumaert    not    to  prtpart    amdi- 


.  TWt  to  b»  intnttigattd  bi 


1.  MoBAL  writers  insist  (a),  that  a  veodor  is  bound,  in  foro 
cotucUntia,  to  acquaint  a  purchaser  with  the  defects  of  the  sub- 
ject  of  the  contract.  Arguments  of  some  force  have,  however, 
been  advanced  in  favor  of  the  contrary  doctrine ;  and  our  law 
does  not  en^rely  coincide  with  this  strict  precept  of  morality  (b)  (1). 

(a)  Cic.de  Off.  3.  13;  Grotiiu  de  Jure  s.  3;  Vfaeriiu  Uuimua,  1.8.  c  U  ;  et 

Belli  ftc  Faciii,  1.  2.  c.  12.  i.  9 ;  Puffen-  vide  Deuteronomy,  xxt.   11  ;    FaloT'i 

dorf  de  Jure  Nalune  et  Qentinm,  1.  5.  Moral  Fhiloaophy,  vol.  i.  b.  3.  ch.  7. 
c  S.  •.  2  ;  Puffendor!  de  Oft  1.  1.  e.  IS.        (A)  Vide  it\fra,  ch.  7. 

(1)  Bm  a^KMt.  (Bth  ed.)  483. 184  ;  AlMon  >.  Outerbridga,  Dar.  Eq.  18. 
Vol.  I.  1 
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*2.  If  a  person  eoter  into  a  contract,  with  full  knowledge  of  aD 
the  defects  in  the  estate,  the  question  caonot  arise :  acitmiia  etiwt 
vtriaque  par  porta  foot  contrahetUet  (c). 

3.  So,  if  at  the  time  of  the  contract,  the  veadot  himself  was  not 
■ware  of  any  defect  id  the  estate,  it  aeana  that  the  purchaser  must 
take  the  estate  with  all  its  faults,  and  caonot  claim  any  compensa- 
tion for  them. 

4.  And  even  if  the  purchaser  was,  at  the  time  of  the  contnict, 
ignorant  of  the  defects,  and  the  vendor  was  acquainted  with  them, 
and  did  not  disclose  them  to  the  purchaser ;  yet,  if  they  were 
pataU,  and  could  have  been  discovered  by  a  vigilant  man,  no  relief 
will  be  granted  against  the  vendor  (1). 

/  5.  The  disclosure  of  even  patent  defects  in  the  subject  of  a  con- 
I  tract,  may  be  allowed  to  be  a  oioral  duty ;  but  it  is  what  the 
civilians  teim  a  duty  of  imperfect  obligation.  VigUantibw,  mm 
ihrmientibus  jura  ndntrmmt,  is  an  anci^it  maxim  of  our  law,  and 
forms  an  insumtountabte  banier  against  the  claims  of  an  improvi- 
drat  pmchaser. 

6.  Id  this  respect,  eqmty  follows  the  law.  But  it  has  beeo 
decided,  that  if  a  vendor,  during  the  treaty,  iDdnstriomly  prevent 
the  purchaser  from  seeing  a  defect  which  might  otherwise  have 
easily  been  discovered,  he  is  not  eotitled  to  the  extraordinary  aid 
of  a  court  of  equity  :  and  it  is  conceived,  that  he  coi^d  not  even 
sustain  an  action  agunst  the  purchaser  for  a  breach  of  the  con- 
tract (2). 

7.  And  if  a  vendor  kaow  that  there  is  a  latent  defect  in  his 
estate,  which  the  purchaser  could  not,  by  any  attention  whatever, 
possibly  discover,  it  is  not  clear  that  be  is  not  bound  to  disclose 
his  knowledge,  although  the  estate  be  sold,  expressly  subject  to 
all  its  faults  (<f)  (3). 

8.  By  the  civil  law,  vendors  were  bound  to  warrant  both  the 
title  and  estate  against  all  defects,  whether  they  were  or  were  not 
conusant  of  them.     To  [»«vent  the  incODveniences  which  inevitably 

(e)  Oiodiu  da  Jure  BdJI  M  Padis,  1.        (J)  bMpoti,  ch.  T.  ■.  4. 
3.  c  12.  a.  9.  3 ;  Poffeodorf  de  Jure  Na- 
tnne  et  Qentiiim,  1.  5.  c  3.  i.  G. 

(1)  2' Kent,  {fit\  ed.)  tS4.  A  routake  u  to  th«  rdue  of  the  cmnidvation 
giTcu  for  tbe  convgyonoe  of  laod.  U  not  ■  mfficiaiit  jcrouiul  for  »ttiiu  wide  the 
aoiiTeyuioei  whara  therendor  bad  the  meaui  of  aTOuting  the mut(ji«by  ioouirjr, 
•nd  no  fraud  or  Calaehood  wm  uaed  to  mflnsuce  hia  judgment,  Wamsi  cTDui- 
iela,  1  Wood,  ft  Uiuot,  90,  101,  102  ;  MaM»  c.  CrocbT,  1  Wood.  &  Minot,  342. 

13)  3  Kent,  (Sth  ed.)  182  to  iU. 

(S)  8ae  2  Kent,  (Qth  td.)  i»3. 
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would  bare  resulted  from  this  geoenl  docttine,  il  wm  qualified  hf 
bolffiog,  that  if  the  defects  of  the  subject  of  the  oonbact  were 
evident,  or  the  buyer  might  hare  known  tbem  by  proper  preeautioa, 
he  coald  not  obtain  any  rslief  against  the  rendor  (1). 

9.  The  rule  of  the  civil  law  also  was,  "#u»pfex  cmlunendatio  no* 
Migat."  If  the  seller  merely  made  use  of  those  expressions, 
which  are  usual  to  sellers,  who  praise  at  random  the  goods  whieh 
they  are  desirous  to  sell,  tiie  buyer,  who  ought  not  to  have  relied 
*upon  such  vague  expressions,  could  not,  upon  this  pretext,  pro- 
cure the  sale  to  he  dissolved  (e)  (2). 

10.  The  same  rule  prevails  in  our  law  (^f),  and  has  recced  a 
TEiy  lax  construction  in  fevor  of  vendors.  It  has  been  decided, 
that  an  action  of  decut  cannot  be  maintained  against  a  vendor 
fi>r  having  falsely  affirmed,  that  a  person  bid  a  particular  sum  for 
tile  estate,  although  the  perscm  to  whom  the  representation  was 
made  was  thereby  induced  to  purchase  it,  and  was  dec^ved  in  the 
value  (g)  (3). 

11.  Neither  can  a  purchaser  obtain  any  relief  against  a  vendor 
for  false  affirmation  of  value  (A)  ;  it  being  deemed  the  purchaser's 
own  folly  to  credit  a  nude  assertion  of  that  nature.  Besides,  value 
consists  in  judgment  and  estimation,  in  which  many  men  differ. 
So,  where  a  church  lease  was  described  in  the  particulars  of  sale,  . 
as  being  nearly  of  equal  value  with  a  freehold,  and  renewable  every 
ten  years,  upon  payment  of  a  maU  fine,  the  purchaser  was  not 
allowed  any  abatement  in  bis  purchase-money,  although  the  One 
was  very  considerable,  and  it  was  proved  that  the  steward  of  the 
estate  Iwd  remonstrated  with  vendor,  before  the  sale,  upon  his 
&lse  descriptiim  (i).  And  a  statement  in  the  particulars  of  an 
advowion,  that  an  avmdance  of  the  preferment  was  likely  to  occur 
800D,  was  held   to   be   so   vague   and   indeBnite,  that  the   Court 

(«)  I  Dom.  S5.  Baokenfield  u.  Wluclieott,  3  du.  Ca. 

(/)CliaiidBlorv.  LopiUiCio.  Jm.4;  3M;  ue  Ekiniv.Tniluiml  Lev.  102; 

Pike  V.  Tigers,  2  Dm.  uid  WaUh,  2Se.  iep<wted  1  Sid.  146,  bythe  nuneof  Lea- 

(f)l  B^Abr.  101.  nL  IS.  See  1  Sid.  kini  v.  Clinel.     [SterenBii.Ftillei.a  N. 

lU ;  Kiniuiid  v.  LordDeui,  stated *»-  Hamp.  4S3.] 

fia,  a.  (i)  Blown  v.  Venton,  ItoUs,  33  JtXM, 

(A)HwT«rv.Toiuig,TalT.  20.    Se»  ISOT,  H8.  ;  S.  C.  U  Tee.  Jan.  144. 


(1)  2  Kent,  (8tli  ed.)  484,  48«. 

(S)  nhitty  CoaXx.  (3th  Am.  ed.)  4EZ ;  2  Xent,  (Sth  sd.)  48fi ;  Dkrl*  v.  Ueek- 
«r,  S  John.  3S4  ;  Ondda  Hanuf.  Society  «.  lAwrenee;  4  Cowen,  440 :  Swett  s, 
CoLnte,  20  John.  198. 

(3)  MoRilli!.  WtOkceigN.  Hamp.  111.  115;  SBent,  (Sth  «d.)  480;  Cttm 
a.  Potan,  1  OraBiL  370 ;  Fagan  s.  Nemm,  1  Dvrowu,  91. 
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could  not  take  notice  of  it  judicially ;  and  that  its  only  effect 
ought  to  hhVB  been,  to  put  the  purchaser  upon  making  inquiries 
respecting  the  circumstances  under  which  the  alleged  avradance 
was  likely  to  take  place,  previous  to  his  becoming  the  purchaser  (k). 
So  a  statement,  that  the  property  is  uncommonly  rich  water  meadow 
land,  will  not  annul  the  coutract,  although  the  land  is  imperfectly 
watered  (I). 

12.  And  in  an  action  of  deceit,  it  is  not  suffident  to  show  that 
the  vendor  was  guilty  of  a  misrepresentation — for  example,  repre- 
sented the  grantor  of  an  annuity,  which  was  offered  for  sale,  as  a 
man  of  large  property,  and  that  the  purchaser  need  be  under  no 
apprehension  as  to  his  responsibility,  whilst,  in  point  of  fact,  he 
was  in  confinement  for  debt,  and  had  been  so  for  some  time— but 
it  must  be  shown  that  some  deceit  was  practised  for  the  purpose 
*of  throwing  the  party  off  his  guard,  and  preventing  him  from 
being  watchful  (m)  (1). 

13.  But  if  a  vendor  affirm,  that  the  estate  was  valued  by  persons 

(m)  Dnwea  c.  King,  I  Stark.  Cil.  7fi. 


(1)  In  D(^gett  c.  Emeraon,  3  Stoiy  C.  C.  TOO,  it  was  hold,  that  if  a  purclia«ei 
bnya  on  the  faith  of  o  false  reprpscntation  by  the  aellei,  touching  the  esacnoe  of 
the  contract,  the  sale  will  be  set  aside  in  equity,  whether  the  misiepresentatioD 
were  the  result  of  fraud  or  of  mistake.    In  this  case  Mr.  Justice  Story  said ; — "  It 

Spears  to  me,  that  it  is  high  time  that  the  principles  of  Courts  of  Equity  uponl 
e  subject  of  sales  and  purchases  should  be  better  understood,  and  more  rigidly' 
enforced  in  the  community.  It  is  equally  promotive  of  sound  morals,  fair  deal-  i 
ing,  and  public  justice  and  policy,  tluU  ever;  vendor  should  distinctly  compre-l 
hand,  not  only  that  good  fai^  should  reign  over  all  his  conduct  in  relation  to  thel 
sale,  but  that  there  should  be  the  most  scrupulous  good  faith,  an  exalted  honesty, 
ot,  as  it  is  often  felicitously  eipresaed,  uberrinia  Jidtt,  in  every  representation 
made  by  him  as  an  inducement  to  the  sale.  He  should  literally,  in  ms  represen- 
tation, tell  the  truth,  the  whole  truth,  and  nothing  tiut  the  truth.  If  his  repre- 
sentation is  ftdse  in  any  one  substjintial  circumstance  going  to  the  inducement  or  ' 
ewence  of  the  bargain,  and  the  vendee  is  thereby  misled,  the  anie  is  voidable  ;  ' 
and  it  is  usually  inmmterinl,  whether  the  representation  be  wilftUly  and  desipied-  , 
ly  &lse,  or  ignorantly  or  neghgently  untrue.  The  vendor  acts  at  his  peri^  and  . 
.  is  bound  by  every  syllable  he  utters,  or  proclaims,  or  knowingly  impresses  upon 
the  vendee,  as  alure  ordecisivemotiTeCorthe  bargain."  This  subject  was  consid- 
i  ered  at  large  in  Daniel  r.  ilitchell,  1  Story  C.  C.  172.  See  also  Small  v.  Atwood, 
\  1  Younge,  407,  4S9  ;  MTemm  ».  Taylor,  3  Cranch,  270  ;  Kosevelt  v.  Fulton,  2 
I  Cowen,  134  ;  Lewis  v.  M'Lemore,  10  Yerger,  206  ;  Warner  r.  Daniels,  1  Wood. 
I  &  Minot,  107,  IDS  1  Mason  v.  Crosby,  1  Wood.  &  Minot,  342  ;  Smith  v.  Bsbcock, 
'  2  ib.  246  !  Tuthill  o.  Babcock,  ib.  298  ;  Waters  o.  Mattingley,  1  Bibb,  244. 

Where  the  vendee  of  land  made  repiesentations  respectiiig  the  value  of  what 
was  taken  for  the  consideration,  which  were  &l9e  in  material  points,  and  which 
influenced  the  vendor  to  sell,  it  was  held,  that  they  would  vitiate  the  sale, 
whether  the  vendee  knew  them  to  be  false  or  not.  Warner  v.  Daniels,  I  Wood. 
ft  Uinot,  90  ;  Shackleford  r.  Hsdley,  I  A.  K.  Marsh,  600.  So  if  the  false  rep- 
reaanta&ms  were  made  by  another  person  in  the  presence  of  the  vendee,  and  the 
vendee  gained  anadvantogehy  them.  Warner  t.  Daniels,  tAimpra;  Mc'Meeldn 
V.  EdnuRidi,  1  Hill  Ch.  2S8. 293 ;  Mason  v.  Cioiby,  1  Wood.  &  Minot,  S12.  Sea 
Perkinae.  BJoe,  Litt.  Sel.  Cm.  218. 
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of  judgment,  at  a  greater  price  than  it  actualljr  was,  aod  the  pui^ 
chaser  act  upon  such  misrepresentation,  the  vendor  canaot  compel 
the  execution  of  the  contract  in  equity  ^n),  nor  would  he,  it  should 
seem,  be  permitted  to  maintain  an  action  at  law  for  non-perform- 
ance of  the  agreement. 

14.  And  a  remedy  will  lie  against  a  yeodor,  for  falsely  affirm- 
ing that  a  greater  rent  is  paid  for  the  estate  than  is  actually  re- 
served (o)  (I) ;  because  it  is  a  circumstance  within  his  own 
knowledge  (1).  The  purchaser  b  not  bound  to  inquire  further :  for 
the  leases  may  be  made  by  parol,  and  the  tenants  may  refuse  to 
inform  the  purchaser  what  rent  they  pay  ;  or  the  tenants  may 
combine  with  the  landlord,  under  whose  power  they  frequently 
are,  and  so  misiDform  and  cheat  the  purchaser.  It  has  been  de- 
cided also,  after  great  consideration  (^),  that  a  purchaser  may 
recover  against  a  vendor  for  false  affinnation  of  rent,  although  he 
did  not  depend  upon  the  statement,  but  inquired  what  the  estate 
let  for.  Where  it  can  be  satisfactorily  proved  that  the  purchaser 
did  not  rely  upon  the  vendor's  assertion,  a  jury  would  probably 
give  but  trifling  damages.  And  it  has  been  laid  down  (9),  that  if 
the  parly  to  whom  the  representations  were  made,  himself  resorted 
to  the  proper  means  of  veriEcation  before  be  entered  into  the  con- 
tract, it  may  appear  that  he  relied  upon  the  result  of  his  own  in- 
vestigation and  inquiry,  and  not  upon  the  representations  made  to 
him  by  Ibe  other  party  ;  or  if  the  means  of  investigation  and  veri- 
fication *be  at  hand,  and  the  attention  of  the  party  receiving  the 
repres^tations  be  drawn  to  them,  the  circumstances   of  the  case 

(n)6uxtonti.  Cooper,  3  Atk.  383;  S.  Salk.  211,  S.  C.  nom.  lUsncy  v.  Selbj ; 

C.   HS. ;  Bee  Foitridge  v.   TJBbomc,  S  DobcU  v.  Sterens,  SBsm.  &  Cress.  623; 

Robs.  195 ;  Small  v.  Attwiwd,  1  You.  Small ».  Attwood,  1  You.  407  ;  Fuller 

407-  In  B.  F.  npoD  appeal,  thepuichaa-  v.  WilBon,  3  AdoL  &  Ell.  N.  8.  68.  03. 

en  held  to  be  bound ;  6  Cla.  &  Pin.  232 ;  lOOS,  poll,  ch.  4,  s.  5. 

Pike  p.  ■VigEts,  2  Dru.  &  'WaUll,  1.  (p)  Lysney  v.  Sclby,  ubi  lup. 

(0)  TtHtiM  V.  Trcsham,  uiiiup.  ;  Lya-  {;]  See  Clapham  c.  SMIlito,  7  Beav. 
ney  T.  Selby,  2  Lord  Ruym.  lliS  ;  1  UH. 

(1)  In  the  iBt  vol.  of  Coll.  of  Deds,  p.  332,  the  following  case  is  inKiited :— An 
heritor  having  eoleinulT  affirmed  to  hia  tacksman  at  Betting  the  lantu,  that  there 
Iras  paid,  by  the  preceding  tenants,  for  each  acre,  a  .great  deal  mote  than  really 
was  paid,  and  thereby  induced  him  to  take  it  at  a  very  exorbitant  rate,  whereby 
he  ms  leased  ultra  lUmidium  ;  yet  bontinued  to^po«aess  two  years  before  he  com* 
plained.  The  Lords  found  the  allegiance  of  circumvention  and  &aud,  both  in 
mmailio  and  in  cceiifu,' not  sufficient  to  reduce  the  tack,  and  that  tha  ttaaat  thmitd 
katt  infermed  himtelf  better  wAat  knu  lAe  trua  reiU,  an4  not  Aaca  relitd  on  the  tUer't 
auTtion,  and  ought  to  hata  tried  the  qtiaUty  of  the  ground,  and,  hie  eye  being  hit  ner- 
ehtmt,  A«  Mad  noM  to  blame  but  hiauelf,  espccloll;  now  ^at  he  had  acquiesced  two 
fear*.    Kinnaird  >.  Lord  Dean. 

(1)  Maaon  c.  Crosby,  1  Wood.  &  Hinot,  3S2,  S03. 

[*6] 
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itny  be  such  as  to  make  it  incumbent  on  a  coort  of  justice  to  im- 
pute to  him  a  knowledge  of  the  reeult,  which  upon  due  ioquiiy  he 
ought  to  hare  obtained,  and  thus  the  notice  of  reliance  oa  the 
representations  made  to  him  may  be  excluded  (1). 

15.  The  same  remedy  will  lie  against  a  person  not  intentUd  n» 
iht  property,  for  making  a  false  representation  to  a  purchaser  of 
value  or  rent,  as  might  be  resorted  to  in  case  such  person  ven 
owner  of  the  estate  (r)  ;  hut  the  statement  must  be  made'^hnuAf- 
hntly,  that  b,  with  an  intention  to  deceive ;  whether  it  be  to  favor 
the  owner,  or  from  on  expectation  of  advantage  to  the  party  himself, 
or  from  ill-will  towards  the  other,  or  from  mere  wantonness,  appears 
to  be  immaterial  (t).  [The  above  doctrine  staads  upon  a  principle 
of  natiinl  justice,  long  recognized  in  the  law,  that  fraud  or  deceit, 
accompanied  with  damage,  is  a  good  cause  of  action  (3)  ;  and  this 
doctrine  is  now  well  settled  both  in  the  English  and  American  juri^ 
prud«]ce  (8).] 

16.  Aad  in  cases  of  this  nature  it  will  be  sufficient  proof  of 
fraud  to  show,  first,  that  the  bet,  as  represented,  is  fiilse :  sec<»idly, 
that  the  person  making  the  represenution  had  a  knowledge  of 
a  &ct  contrary  to  it.  The  injured  party  cannot  dive  into  the  secret 
recesses  of  the  other's  heart,  so  as  to  know  whether  he  did  or  did 
not  recollect  the  fact  ;  and  therefore,  it  is  no  excuse  in  the  party, 
who  made  the  representation,  to  say,  that  though  he  had  received 
information  of  the  fact,  be  did  not  at  that  time  recollect  it  (t). 

17.  But  if  the  representatioo   amount  to   an  assurance  only  of 

(r)  rDpton  V.  Tul,  6  John.   181 ;  2  and  lee  6  Vw.  jun.   18S ;  13  Yei.  Jnn. 

Kent,  (6th  ed.)  489,  &  note:  Bean  «.  134;  12  Eut,   634,  n.;  HntchinKm  v. 

Henick,  3  Futf.  232.1  Faale?  v.  Free-  Bell,  1  Taunt.  fiSS ;  De  OravBa  n.  Smith, 

meniSTernilUp.SljEjTei'.Danafiwd,  2  Camp.  Cm.  S33  ;  Foster r.  Charle*,  7 

1  Eut,  318 ;  Ex  parte  Can,  3  Ves,  b  Bing.  lOS ;  4   Moo.  &  P.  SI  and  741 ; 

Bea.  108  ;  aee  6  Scott,  340.  Corbett  «.  Biown,  2Uaod.&  Malk.  108  ; 

(i)  Hajcraft  c.  Creasr,  2  Eait,  S2 ;  S  Cair.  &  P.  363 ;  Freeman  v.  Bakei,  6 

Tappe.Lee,  3Bo«.ftFDll.367;  [3Kent,  Barn.  &  AdoL  797. 

(6th  ed.)  489  and  DOtej  Beta  c.HerdEk.  (QBnrrowes  c.  Lock,   10   Tee.  jon. 

3  FaitC  263  ;  YounR  v.  CotbU,  3  John.  470,  pra  Sii  Wm.  Orant. 
23;  RnMeU  >.  CUA,  7  Crancb,  69;] 

(1)  Wamet  d.  Danieb,  1  Wood.  &  Minot,  80.  101,  102.  Bat  a  contract  for  the 
■ale  of  a  towDBhip  of  land  m&j  be  rescinded  in  favor  of  the  pnrchaset  for  fraud 
in  the  sale,  alchongh  he  had  on  opportunity  to  examine  the  land  before  the  pur- 
chase, and  did  examine  it,  but  did  ant  go  into  detaili,  and  confided  for  those  in 
the  false  itatements  of  the  peison  negotiating  with  him,  and  of  bii  agents.  Smith 
V.  B&bcock,  2  Wood.  &  Minot,  246  ;  Tuthill  v.  Babcock,  ib,  298. 

(2)  XTpton  V.  Vail,  6  John.  181 ;  2  Kent.  (6th  ed.)  489,  and  note. 

(3)  2Eent,(6thed.)4B9&note;  Adorns t>.  Paige,  7  Rck.  G42;  Addington g. 
Allen,  11  ■Wendell,  874  ;  QallaBher  c.  Brunei,  fi  Cowen,  348 ;  Benton  r.  Pratt,  2 
Wendell,  386 ;  Livennore  v.  Heischell,  3  Pick.  (2d  ed.)  38,  note :  Patten  v. 
Qxaamj.  17  Uaas.  182. 
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m  mui'a  klnlttf  to  annrer  an  obUgatioo,  it  muat,  to  bo  binding,  bo 
in  woting  (h). 

18.  A  purchater  it  not  liable  to  aa  action  of  deceit  for  miBiepre- 
HDting  tiw  sellw's  chance  of  sale,  or  the  probability  of  bis  gelp 
ting  a  better  price  for  hia  ccxnmodity  than  the  price  which  such 
prc^osed  buyer  offers  (x).  Nor  is  a  purchaser  bound  to  acquaint 
the  veador  with  any  latent  advantage  in  the  estate  :  for  instance, 
if  a  purchaser  has  discovered  that  there  is  a  mine  under  the  estate, 
be  is  not  bound  to  disclose  that  circumstance  to  the  vendor, 
dthou|^  he  knows  the  vendor  is  ignorant  of  it  (  y).  But  a  very 
little  is  sufficient  to  afiect  the  apphcatitm  of  this  principle.  If,  it 
has  been  said,  a  word,  a  single  word  he  dropped  which  tends  to 
*taualead  the  vendor,  that  principle  will  not  be  allowed  to  ope- 
M,  (Z)   (I). 

19.  And  equity  will  not  interfere  in  favor  of  a.  purchaser  who 
has  misrepresented  the  estate  to  any  person  who  had  a  desire  of 
purcbafong  it  (a). 

30.  If  a  purchaser  conceal  the  fact  of  the  death  of  a  person  of 
which  the  seller  is  ignoraat,  and  by  which  the  value  of  the  property 
is  increased,  equity  will  set  aside  the  contract  (b).  And  even  at 
law,  if  a  man  seeking  to  buy  a  life  policy,  conceal  his  knowldge  of 
the  extreme  danger  in  which  the  life  is,  and  undeiiate  the  value 
of  the  policy,  such  conduct  amounts  to  iegat  fraud,  and  be  can- 
not mamtain  any  title  to  the  policy  so  acquired  (c). 

21.  The  same  rules  apply  to  incumbrances  and  defects  in  the 
title  to  an  estate,  as  to  defects  in  the  estate  itself.  Both  law  and 
eqiuty  rehire  the  vendor  to  deliver  to  the  purchaser  the  mstiu- 

(h)  B  Geo.  4,  c  14,  t.  e ;  Swul  s.  Fhi-        (a)  See  Howftrd  v.  Hopkyni,  2  Atk. 

Opt,  i  Not.  k  Per.  4i7  ;  8  Adol.  &  BU.  871;  Yoimg  >.  Clerk,  Fiec.  Chs.  SSB. 
457  ;  [2  Kent,  (fith  ed.)  489  in  note  ;         (A)  Tomeiv.  Hurey,  1  Jfto.  169  ;  knd 

Be*.  Dtat.  Haas,  ch.74,  j3  ;]  BeeBeviux  u  to  concealment  geneiallj,  ise  Huiia 

P.  StrankeUer,  6  Bing.  N.  C.  B4.  v.  Kemble,  1  Sim.  US,  lerened  by  L. 

(z)  8ee  Vemon  r.  Keys,  12  Eart,  882.  C.  and  in  D.  F. 

(y)  See  Z  Bio.  C.  C.  420.  (0  Jonea  o.  Keone,  2  Mood,  ft  Rob. 

(i)  Ptr  Loid  Eldon,   in  Tumei  v,  318. 
Hairey,  I  Joe.  178. 

ri]  See  2  Kent,  (6tli  ed.)  4B0  ;  Fsikei  v.  Grant,  1  John.  Ch.  630. 

Li  liTingBton  t>.  Pern  Iron  Co.  2  Faige,  390,  it  was  keld,  that  althongh  a  lim. 


intiact,  may  not  be  auSdent 
jet,  if  any  thine  it  said  o: 


deeetre  Uie  otber  party,  the  court  will  grant  reliel  againat  the  contract.  Am  in 
a  case  where  the  vendee,  applying  for  the  purchase  of  a  lot  of  wild  land,  repre- 
•ented  to  the  vendoi  that  it  was  worth  nothina,  except  for  the  purposes  of  ■ 
■heep  paature,  when  he  knew  there  was  a  Taluable  mine  on  the  lot,  of  the  exia- 
ttmce  of  which  the  Tendot  was  ignoMnt,  the  puiohase  wu  decided  to  be  TOidabk 
on  uscount  of  tha  &tnid. 
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iDent  by  which  the  iDCuoibraiicea  were  created,  or  on  which  the 
defects  arise ;  or  to  acquaiDt  him  with  the  facts,  if  they  do  not 
appear  on  the  title-deeds.  If  a  vendor  neglect  this,  he  is  guilty 
of  a  direct  fraud,  which  the  purchaser,  however  vi^ant,  has  no 
means  of  discovering.  If  therefore  a  seller  knows  and  conceals 
a  fact  material  to  the  title,  there  is  no  principle  upon  which  relief 
can  be  refused  to  the  purchaser  (d). 

S2.  And  Lord  Hardwicke  laid  it  down  (e),  "  that  even  if  an  at- 
torney of  a  vendor  of  an  estate,  knowing  of  incumbrances  thereon, 
treat  for  his  cUent  in  the  sale  thereof,  without  disclo^g  them  to 
the  purchaser  or  contractor,  knowing  him  a  stranger  thereto,  but 
represents  it  so  as  to  induce  a  buyer  to  trust  bis  money  upon  it,  a 
remedy  lies  against  him  in  equity  (/)  :  to  which  principle  it  b  ne- 
cessary for  the  court  to  adhere,  to  preserve  integrity  and  fair  deal- 
ing between  man  and  man ;  most  transactions  being  by  the  inter- 
vention of  an  attorney  or  solicitor." 

33.  The  same  observation  applies,  and  indeed  with  much  greater 
force,  to  the  attorney  or  agent  of  the  purchaser.  It  can  seldom 
happen  that  the  attorney  or  agent  of  the  purchaser  is  conusant  of 
any  incumbrance  on  the  estate  intended  to  be  purchased,  unless  he 
be  employed  by  both  parties ;  which  the  same  person  frequently  is, 
in  order  to  save  expense.  This  practice  bas  been  discountenanced  by 
*the  courts  (g),  and  is  often  productive  of  the  most  serious  conse- 
quences ;  for  it  not  rarely  happens,  that  there  are  incumbrances  on 
an  estate  which  can  be  sustained  in  equity  only,  and  which  will  not 
bind  a  purchaser  who  obtains  the  legal  estate,  unless  be  bad  notice 
of  them  previously  to  completing  his  purchase.  Now  notice  (h) 
to  an  agent,  although  one  concerned  for  both  parties,  is  treated 
in  equity  as  nodce  to  the  purchaser  himself;  and,  therefore,  If  the 
attorney  know  of  any  equitable  incumbrance,  the  purchaser  will  be 
bound  by  it,  although  he  himself  was  not  aware  of  its  ex'istence  (1). 

(rf)  Per  Sir  "W,  Grant,  Coop.  312.  (/)  It  sixma  clear  that  relief  miglit 

(<)  Per  I«rd  Hardwicko,  1  Vee.  96  ;  now  be  obtained  at  law. 

and  aee  6  Vea,  jun,  193  ;  Burrowo*  v.        (j;)  See  6  Ves.  jun.  631,  n. 

Lock,  10  Vea.  jim.  470  ;  and  Bowles  v.        {&)  See  infra,  ch.  23. 

Stewart,  1  Sch,  &  Lef.  227. 

(1)  Le  Neve  v.  Lc  Neve,  Ambler,  438,  439  ;  Dunlap'e  falej'g  Agency,  282  et 
seg.  and  notes  ;  CharopUn  v.  Laytin,  6  Paige,  189  ;  Dryden  i.  Frost,  3  Mylne  & 
Craig,  670  ;  Griffith  p.  Griffith,  9  Pai^e,  31o  ;  Toulmin  v.  Steere,  3  Meriv.  210. 
It  has,  however,  been  held,  that  the  notice  or  knowledge  of  fects  to  affect  the 
principal  must  have  been  acquired  by  the  agent  or  attorney  in  the  Bame  trans- 
action, Le  Neve  v.  Lc  Neve,  Ambler,  439,  in  note  ;  Lowthcr  b.  Carlton,  2  Atk. 
243  i  Warwick  v.  Warwick,  3  Atk.  294  ;  Hiem  e.  Mill,  13  Vesey  jr.  120  ;  Hood 
V.  Fahnestock,  8  WatU,  489  ;  Bracken  v.  Miller,  4  Watta  and  Serg.  102,  111  ;  X 
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34.  And  by  these  meana,  a  purchaser  may  even  deprive  faimself 
of  the  benefit  to  be  derived  IJcm  the  estate  lying  in  a  register 
county :  the  roister  may  be  searched,  and  no  incumbiance  appear ; 
yet,  if  tfae  attorney  hare  notice  of  any  unregistered  incumbrance, 
equity  will  assist  the  incumbrancer  ia  establishiag  his  demand 
against  the  purchaser  (i)  (I). 

35.  Another  powerTul  reason  why  a  purchaser  should  not  employ 
the  vendor^s  aftoraey  is,  that  if  the  vendor  be  guilty  of  a  fraud  in 
the  sale  of  the  estate,  to  which  the  attorney  is  privy,  tfae  purchaser, 
although  it  be  proved  that  he  was  innocent,  will  be  responsible  for 
the  misconduct  of  his  agent  (k).  In  one  case  (l),  a  purchaser  lost 
an  estate,  for  which  he  gave  nearly  8,000/.,  merely  hy  employing 
the  vendor's  attorney,  who  was  privy  to  a  fraudulent  disposition  of 
the  purchase-money. 

36.  Of  course  a  man's  attorney  is  not  at  liberty  to  disclose  any\ 
defect  which  he  has  discovered  to  the  party  entitled  to  take  advan-J 
tage  of  it,  although  that  party  is  also  his  client ;  and  it  is  no  defense 
tfaat  tfae  owner  was  aware  that  die  attorney  was  also  conccvned  for 
the  other  party  (n). 

37.  The  seller's  attorney,  too,  should  be  cautious  not  to  obtain 
any  undue  advantage  of  the  purchaser  behind  hia  solicitor's  back ; 
(or  not  only  cannot  such  advantage  be  retained,  but  it  may,  if 
deemed  fraudulent,  induce  the  court  to  rescind  the  contract  al- 
together («). 

28.  But  to  return,  it  has  been  decided  that  the  grantor  of  an 
'annuity  b  not  bound  to  lay  open   to  tfae  intended  grantee  all  the 

(i)  See  nfiM,  ch.  21,  22, 21t.  Hicks  r.  Mniant.  3  You.  &  Jerv.  28S ;  2 

ik)  See  Bowleg  v.  Humut,  1  Sch.  &    Dew  (t  Clark,  414. 
Let  227.  (wi)  Taylor  v.  Blacklow,  3  Bing.  N. 

(I)  Doe  p.  Martin,  4  Term  Eop.  39  ;     C.  23fi. 

(n)  Berry  r.  Armistead,  2  Kee.  221. 

(I)  Wbeoerer  in  any  proceediaf;  beEnTS  a  Master  tke  aamo  solicitor  ia  employod 
tor  two  OT  more  parties,  such  Miuiter  miiy,  in  hin  discretion,  require  that  any  of 
the  said  parties  Bhall  be  represented  before  him  by  a.  distinct  solicitor,  and  may 
refiue  to  proceed  until  such  party  ia  so  roprosentod. — Uoncm,!  Orden,  23d  Nov. 
18-11,  77. 

fitOTT,  Bq.  jnr. }  4aH.  Still  this  mlc  seems  not  to  be  entirely  settled,  and  sotne 
decisions  of  great  authority  hold  it  dspctident  upon  the  circumstances  of  each 
ease.  S«e  Mountibrd  r.  Scott,  Turn.  &  Knna.  279  :  Ilai^creBTee  f .  Kothwell,  2 
Keen,  154,  lo7,  ISO-,  Nixon  e.  Hamitton,  2  Uru.  &  Walsh,  361,  390,392;  Uiiffith 
B.  Griffith,  1  Hoff.  Ch.  Hep.  1S8 ;  Nixon  v.  Ilamiltoa,  1  Irish  Eq.  46  :  Leochan 
e.  M'Cole,  2  Irish  Eq.  342.  And  notice  to  a  solicitor  in  otic  transaction,  which 
ia.closely  followDd  by  and  connected  with  onothor,  so  as  clearly  to  give  rise  U>  a 
presumption,  that  the  prior  transaction  was  present  iii  his  mind,  and  that  he 
could  not  havo  for^tten  it,  is  constructive  notice  to  his  client  in  the  latter  trans- 
action. A  fortiori,  if  it  is  cIbst,  that,  at  the  time  of  tho  second  trnnsaetion,  the 
llrat  waa  fmly  in  his  miud.     llai^eaves  v.  Kothwell,  2  Kec:i,  lo4,  laD. 
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ciicuinstaocfls  of  his  ntamtioD :  he  is  only  bound  to  give  honest 
answers  to  questions  put  to  him  by  the  iatended  gnntee.  If  tho 
gnntee  nnploy  the  grantor's  attorney  to  prepare  the  deeds,  the 
mere  prepaiatioo  of  the  deeds  does  not  place  bim  in  a  confidential 
relatkn  towards  the  grantee  ;  but  as  the  agent  of  the  grantor  be 
stands  in  his  situation,  and  is  not  bound  to  do  more  than  bis  prin- 
cipj(o). 

29.  With  the  excepti(»i  of  a  vendor,  or  his  agent,  suppressiiig  an 
incumbrance,  ^r_a. defect  in  the  title,  it  seems  clear,  that  a  pur- 
chaser cannot  obtain  relief  against  a  vendor  fw  any  incumbrance, 
or  defect  in  the  title,  to  which  his  covenants  do  not  extend  ;  and 
therefore  if  a  purchaser  neglect  to  have  the  title  inves^gated,  or  bis 
couDsd  overlook  any  defect  in  it,  he  appears  to  be  without  a 
remedy  (p). 

30.  To  sum  up  the  foregoing  observations, — a  purchaser  b  entitled 
to  relief,  on  account  of  any  latent  defects  in  the  estate,  or  in  the 
title  to  the  estate,  which  were  not  disclosed  to  him,  and  of  which 
the  vendor,  or  his  agent,  was  aware.  In  addition  to  this  protection 
afforded  him  by  the  law,  a  provident  purchaser  will  examine  and 
ascertain  the  quality  and  value  of  the  estate,  and  not  trust  to  the 
description  and  representation  of  the  vendor,  or  his  agents ;  he  will 
employ  an  agent  and  attorney  not  concerned  for  the  vendor,  and  will 
have  the  title  to  the  estate  inspected  by  counsel. 

31.  Where  it  is  stated  upon  a  sale,  even  by  auction,  that  the 
estate  is  in  lease,  and  there  is  no  mitrepraenlation,  the  purchaser 
will  not  be  entitled  to  any  compensation,  although  there  are  cove- 
nants in  the  lease  contrary  to  the  custom  of  the  country  ;  because 
whoever  buys  with  notice  of  a  lease,  is  held  conusant  of  bJI  its  con- 
tents (ij)  (1).  This  rule,  it  should  seem,  ought,  as  between  a  vendor 
and  purchaser,  to  have  been  confined  to  a  contract  actually  exe- 
cuted  by  the  conveyance  of  the  estate  and  payment  of  the  purchase- 
money  ;  but  as  the  point  has  been  thus  decided,  no  person  having 
notice  of  any  lease,  or  that  the  estate  is  in  the  occupation  of  tenants, 

(o)  Adamawi  b.  Evitt,  2  Ruu.  t  Myl.  MS.  i  3.  C.  U  Vos.  ion.  426 ;  Walter  t.. 

Oe.  -Uannde,  1  Jsc  &  Walk.  181  ;  Bairand  . 

(fi)  See  poa,  cb.  12.  r.  Aichcr,  2  Sim.  437  ;  Pope  v.  Qailaud, 

(g)  Hall  c.  Smith,  Itolli,  IS  Dec,  1807,  4  Yoa.  ft  Coll.  394. 


(1)  If  at  the  time  of  acontract  for  the  sale  of  land,  there  is  a  leaae  out^anding, 
which  is  unknown  to  the  vendee,  the  vendee  ia  not  boond,  but  toilj  rescind  the 
contiaot,  the  vendor  not  being  in  a.  situation  to  (rive  a  perfect  title.  Tucker  r. 
Wood,  12  John.  190  ;  Jnckson  r.  Wiiss,  11  John.  625  ;  Green  ».  Gr«en,  9  Cowen, 
4fl ;  EUU  B.  Haskins,  U  John.  363  )  FuUei  s.  Hobbord,  S  Cowen,  13. 
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■bould  siga  a  contract  for  purcluse  of  the  estate  without  fint  s«e- 
iDg  the  leases,  unless  the  vendor  will  stipulate  thit  they  contain 
such  oOTeutnts  oolj  ts  are  justified  by  the  custom  of  the  country. 
3S.  With  respect  to  incumbrances,  it  renuins  to  reaiark,  that  if 
a  pundiuCT  suspect  any  person  has  a  claim  on  the  estate  which  he 
has  cmitracted  to  buy,  be  should  inquire  the  fact  of  him,  at  ilte 
*tam£  timt  itaiing  that  ht  intendt  to  fvrduut  the  ettate  ;  and  if  the 
persoD  (^  whom  the  inquiry  is  made  has  an  iocumbrance  on  the 
estate,  and  deny  it,  equity  would  not  afterwards  permit  him  to  en- 
fbtee  his  detnaDd  against  the  purchaser  (r)  (1). 

33.  The  inquiry  should  be  made  before  proper  witnesses ;  and  as 
a  witness  may  refre^  his  memory  by  looking  at  any  paper,  if  he 
can  afterwards  swear  to  the  facts  from  his  own  memory,  it  seems 
advisablfi  that  the  witness  should  take  a  note  of  what  passes  (i)  (S). 

34.  Where  difficulties  arise  in  making  out  a  good  title,  the  pur^ 
chaser  should  not  take  possession  of  the  estate  until  every  obstacle 
is  removed.  Purchasers  frequently  take  this  step,  under  an  im- 
presaioo,  tliat  it  gives  than  an  advantage  over  the  vendw: ;  but 
tim  is  a  false  notitm ;  suuh  a  measure  would,  in  many  cases,  be 
deemed  an  acceptance  of  the  tide  (t),  or  would  at  least  be  a  ground 
to  leave  it  to  a  jury,  to  consider  whether  the  party  had  not  taken 
possesnon  with  an  intention  to  waive  all  objections.  Where  a  pur^ 
chaser,  after  delivery  to  him  of  the  abstract,  which  disclosed  a 
reservation  of  a  right  of  sporting  not  noticed  in  the  ptiticulars  by 
which  be  purchased,  upon  his  application  was  let  into  possessioa, 
and  pud  the  greater  part  of  the  purcbaae-mcmey,  without  objecting 
to  Uie  right  resecved,  and  apologized  for  not  sending  the  draft  of 
the  coDveyaace,  and  afterwards  raised  the  objectioo,  he  was  held 
bound  by  his  conduct,  which  was  considered  as  a  waiver  of  the 
olnection ;  and  although  a  cl^'k  of  the  seller's  soUcitm-  wrote  in 
answer  to  the  purchaser's  application  for  compensation,  that  a  rea- 

M  IddMton  p.  Bliodei,  3  Vera.  B5i ;         (()  See  3  P.  "Wma.   193  ;  Caloraft  v. 

Am/B  cue,    2  Cba.   C«.   128,   citod ;  Soeback,  1  Vm.  jwa.  236 ;  12  Ves.  jna. 

Hicksan  V.  Ajlward,  3  Hollor,  1.  27;  andVanooBTer  t>.  BliM,ll  Vei.jun. 

(t)  See  Doe  r.  Peikiius  3  Term  Bep.  161 ;  Ei  parte  SidelxithaiQ,   I  Mont,  ft 

719,  and  the  caaea  there  cited  ;BiuTOUglt.  Ayr.   655;  3   Momt.   ft  Ayr.  Ii6,  tide 

B.  Hntin,  2  Ctiaip.  Ca.  112.  pott,  ch.  8. 

(1)  See  1  GreenieBfa  Cruiee,  204,  206 ;  Tit.  XV.  Mortgage,  Ch.  T.  if  28,  2fl  ; 
Lee  t>.  Porter,  6  John,  Ch.  268 ;  I  Story  Bq.  Jur.  {j  3S1  et  aeq. ;  Morse  v.  Child, 
7  N.  Havp.  G21 ;  FUtt  v.  Squire,  12  MetcaU;  tSi ;  Manrton  r.  Brutkett,  9  N. 
Hainp.  8Bl,PerWiido  J.inSaimderaf,  Hobiii«on,7MotcaIt31S;Bright».  Boyd, 
1  Story  C.  C.  478  i  Allen  ».  WiiurtOQ.  1  Hand,  6S. 

(3)  1  OreenL  Br.  i  iiS,  i  4S7.  i  US ;  Busher  >.  Shad.  S  Uetcal^  1£0 ;  Shore  e. 
-Wiley.  18  Piok.  ffiS. 


by.  Google 


m  EXAJnifATION    or   TITLE    BerOB£    SALE. 

■mable  compensation  would  be  alk>w«d,  yet  this  was  not  deemed 
blading,  as  be  had  no  authority  to  make  such  an  offer  (u). 

35.  If,  however,  the  objections  to  the  title  be  remediable,  and 
the  purchaser  be  desirous  to  enter  on  the  estate,  he  may  in  most 
cases  venture  to  do  so,  provided  the  vendor  will  sign  a  memoran* 
dum,  importing  that  the  possession  taken  by  the  purchaser,  shall 
not  be  denned  a  waiver  of  the  objecUons  to  the  title,  <x  be  made  a 
ground  tor  compelling  him  to  pay  the  purchase-money  into  court, 
in  case  a  bill  be  61ed,  before  the  conveyance  to  bim  is  executed. 
And  a  purchaser  may,  with  the  concurrence  of  the  vendor,  safely 
take  possession  of  the  estate  at  the  time  the  contract  is  entered  into, 
as  he  cannot  be  held  to  have  waived  objections,  of  which  he  was  not 
*aware ;  and  if  the  purchase  cannot  be  completed  oq  account  of 
objections  to  the  title,  he  will  not  be  bound  to  pay  any  rent  for  the 
estate,  unless  perhaps  the  occupation  of  it  has  been  beneficial  to 
him  (x). 

36.  A  purchaser  of  any  equitable  right,  of  which  immediate 
possession  cannot  be  obtained,  should,  previously  to  completing  bis 
contract,  inquire  of  the  trustee,  in  whom  the  property  is  vested, 
wbether  it  is  liable  to  any  incumbniDce.  If  the  tnutee  make  a 
false  representation,  equity  would  compel  him  to  make  good  the 
loss  sustained  by  the  purchaser,  in  consequence  of  the  fraudulent 
Blatemeut  (y).  When  the  contract  is  completed,  the  purchaser 
should  give  notice  of  the  sale  to  the  trustee.  The  notice  would 
certainly  a^ct  the  conscience  of  the  trustee,  so  as  to  make  him 
liable  in  equity,  should  he  convey  the  legal  estate  to  any  subse- 
quent purchaser ;  and  it  would  also  give  the  purchaser  a  priority 
over  any  fortoer  purchaser  or  incumbrancer,  who  had  neglected 
the  same  precaution  (2). 

37.  Auctioneers  usually  prepare  the  particulars  and  conditions  of 
sale ;  but  thb  a  vendor  should  not  permit,  as  continual  disputes 
arise  from  the  mis-statements  consequent  upon  their  ignoisnce  of  the 
titie  to  the  estate. 

3S.  Where  an  estate  has  been  in  a  family  for  a  long  time,  or  the 
title  has  not  been  recently  investigated,  it  will  be  advisable  for  the 
owner  to  have  an  abstract  of  his  title  submitted  to  counsel,  and  any 
objections  which  occur  to  it  cleared  up,  previously  to  a   contract 


1*10] 


LiGoogle 


EXAMINATION   OF     TITLE     BKFORE    SALE.  li 

beuQg  eotored  into  for  sale  of  the  estate.  By  this  procautioo,  the 
rendoF  will  prevent  aoy  delay  od  hia  part,  which  might  impede  the 
sale  frrai  being  canied  into  effect  by  the  time  stipulated ;  and  will, 
ID  many  cases,  avoid  the  expense  necessarily  attending  tedious 
diacusncMis  of  a  title.  Another  advantage  is,  that  if  there  should 
be  any  defect  in  the  title  which  cannot  be  cured,  it  would  be 
known  <mly  to  the  agents  and  counsel  of  the  vendor.  It  is  of  the 
utmost  importance  to  keep  defects  in  a  title  from  the  knowledge 
of  persons  not  concerned  for  the  owner.  Persons  concerned 
for  purchasers,  have  in  many  instances  communicated  fatal  defects 
in  a  vend(H^s  title,  to  the  person  interested  in  taking  advantage 
of  them,  by  which  tities  have  been  disturbed. 
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•CHAPTER  I. 

OF     SALES    BT    AUCTION    AMD    PSIVATE     CONTBACT. 

SECTION  I. 

WHAT    IS    AN    AUCTION. 


1.  mat  it  <m  auetUM.  I    6.  Olau  of  iiquer  bidding. 

3.  Dumb  bidding.  7.   niuU  a  ttdUd  dentand. 

i.  CandUttick  bidding.  9.  Auctioneer  tmut  itU. 

6.  JIarlted  paper  bidding.  j  10.   Wturanty  by  a\ 


This  Chapler,  in  former  editions,  contaiDed  the  law  relating  ta 
the  auction  duty ;  but  as  that  b  now  repealed,  it  is  necessary 
only  to  retain  so  many  of  the  authorities  as  may  still  have  a 
general  application.  It  should  be  t>orae  in  mind  that  the  decisions 
upon  what  constituled  an  auc^(»i,  depended  upon  the  auction 
duty  acts. 

1.  The  acts  of  Parliament,  in  directing  every  auctioneer  to  take 
out  a  license,  extended  that  liability  to  every  person  excercbmg 
the  trade  of  an  auctioneer  or  seller  by  commission  at  any  sale  of 
any  estate,  goods,  be.,  by  outcry,  knocking  down  of  bammer,  by 
candle,  by  lot,  by  parcel,  or  by  any  mode  of  sale  at  auction,  or 
whereby  the  highest  bidder  was  deemed  to  be  the  purchaser  (a)  ; 
which  description  seemed  to  embrace  all  the  modes  of  sale  by  auc- 
tion upon  which  duty  was  imposed. 

2.  The  acts  applied  to  every  mode  of  sale,  whereby  the  highest 
bidder  wns  deemed  to  be  the  purchaser.  Therefore,  where  after 
an  auction  at  which  there  was  no  bidding,  the  seller's  agent  stated 
that  he  should  be  ready  to  treat  for  the  sale  by  private  bai^aio, 
and  the  meeting  broke  up  ;  and  the  agent  shortly  aflerwaids  went 
into  a  private  room,  with  several  of  the  persons  who  attended  the 
sale,  and  he  stated  that  the  highest  offer  above  50,000  I.  would  be 
accepted  ;  and  offers  were  accordingly  made  to  him,  and  he  having 

'  opened  them,  said  that  the  one  which  was  the  highest  tootdd  be 
MC^ted,  provided  the  terms  of  payment  covld  be  abutted,  and 
thete  term  having  been  adjusted,  the  bargain  wat  concluded  the 

(■)  19  Oeo.  m.  c.  S6,  a.  3 ;  42  Geo.  m.  c  S3,  s.  U. 
[•11] 
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*foUov>ing  day ;  thia  was  held  to  be  within  the  act  The  agent  put 
himselT  under  an  obligRtion  to  treat  with  all  the  persons  assembled, 
and  to  give  the  estate  to  the  highest  bidder.  The  question  was 
not,  wbetber  this  was  what  was  usually  called  a  sale  by  auction, 
but  whether  for  the  purpose  of  the  act  every  thing  must  not  be 
considered  as  such  a  sale  where  the  contract  was  with  various 
persCHis,  with  an  engagement  to  let  the  highest  bidder  be  the 
purchaser.  He  might  have  taken  any  individual  he  pleased  and 
concluded  a  bargain  with  him  ;  that  would  have  been  a  transaction 
of  a  different  kind :  but  here  he  treated  with  a  number,  and  came 
under  an  engagement  to  accept  the  highest  offer  (b). 

3.  Any  thing  in  the  nature  of  a  bidding  was  within  the  acts ; 
and  therefore  where  the  owner  put  the  price  under  a  candlestick 
ia  the  tonn  (which  is  called  a  dumb  bidding),  and  it  was  agreed 
that  no  bidding  should  avail  if  not  equal  to  that,  il  was  holden  (c) 
to  be  within  the  acts;  as  being  in  effect  an  actual  bidding  of  so 
much,  for  the  purpose  of  superseding  smaller  biddings  at  the 
auction. 

4.  Upon  such  a  sale  by  candlestick  biddings,  as  they  are  deno- 
nunated,  where  the  several  bidders  do  not  know  what  the  others 
have  offered,  a  bidding  of  so  much  per  cent,  more  than  any  other 
person  had  offered,  was  deemed  binding  on  the  person  who  made 

■■«. 

5.  So  biddings  by  several  persons  of  sums  marked  upon  a  paper 
were  within  the  act  (e). 

6.  So  in  the  case  of  a  female  auctioneer  who  continued  silent 
during  the  whole  time  of  the  sale,  but  whenever  any  one  bid  she 
gave  him  a  glass  of  brandy :  the  sale  broke  up,  and  in  a  private 
room  he  that  got  the  last  glass  of  brandy  was  declared  to  be  the 
purchaser.     This  was  decided  to  be  an  auction  (/). 

7.  If  there  were  two  owners,  and  one  appointed  a  ptiffer  un- 
known to  the  other  or  to  (he  auctioneer,  he  would,  if  he  were  the 
last  bidder,  have  been  deemed  the  highest  bidder  within  the  com- 
mon condition  (^). 

6.  Although  ihe  condition  were,  that  the  highest  bidder  should 
immediately  after  the  sale  pay  the  auction  duty,  yet  a  demand 
aAer  the  day's  sale  was  concluded  was  valid,  notwithstanding  that 

(6)  Wolkci  V,  Advoeate-Qonenl,  1  (•)  Attomey-aone™!  b.  Taylor,  13 
Dow,  111.  Price,  G36. 

(c)  See  the  case  died,  3  Eaat,  340.        (/)  I  Dow,  116, 

Capp  V.  Topham,  infra.  (g)  Wilson  c.  Cany,  11  Meea.fc  Will. 

(d)  3  ilLei.  483,  per  Lord  Eldon.  3l>tl. 

[•12] 
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the  sale  of  the  tot  in  question  was  followed  by  the  sale  of  other 
uncoanected  lots  (A). 

*9.  The  auctioneer  must  himself  sell  the  estate,  and  cannot 
without  a  special  authority,  delegate  the  sale  to  another  (i). 

[Yet  this  does  not  require  that  he  should  make  all  the  sales  in 
person.  He  may  employ  all  necessary  and  proper  clerks  and  servants. 
And  in  the  course  of  a  protracted  sale,  he  may  undoubtedly,  without 
a  violation  of  law,  relieve  himself  by  employing  others  to  use  th^  ham- 
mer and  make  the  outcry.  But  this  should  be  done  under  his  imme- 
diate direction  and  supervision  (ti).] 

10.  A  statement  by  an  auctioneer  to  the  vendor  or  his  agent, 
that  he  had  done  what  was  necessary  to  avoid  payment  of  the 
duty,  amounted  to  a  warranty,  although  the  duty  became  payable, 
not  by  the  default,  but  by  the  ignorance  or  imstake  of  the 
auctioneer. 

(A)8.  C.  183;Schm«Ungi 

(0  See   Coeknui  c.  Irlun,  2  Miu.  &     UT ;  Coles  i 
Selw.  801  (  Cablin  v.  BsU,  4  Camp.  Ca.     251. 

■in  t 

(Sth  Am.  edO  207  and  ci 


SECTION  II. 

OS    PUTFINO. 


2.  Lord  Mat^fittd  agaiati :  Btxiteil  v. 

Chrittie. 

3.  Lord  Keuyon   agaimt:   Moaard   v. 

i.  Lord  Jiculyn  for  :  CarutUi/  \.  Far- 

S.  Lord  Atratltg  for :  Brantley  v.  AH. 
B.  Sir  W.  Grant  for:  Smithy.  Clarke. 
8.  Later  aathorititt  againal. 
D.  SetuUfavoraiie. 
10,  17.  Pvilic  nolia.  , 


impliid     condition 
agaimt  it, 
15.  Or  tale  u  toilliout  rtterve, 
id.  Kffict  on  Bui-purchater. 
18.  Pure/later  not  to  duter  bidden. 
19-  Sate   damaged    by   supposed  papers, 

20.  Piiffer  bidding  for  the  wrong  tttate 
rtol  bound  in  equity. 

1.   According   to  Cicero   (a),  a  vendor  ought   not  to   appoint 
a  puffer  to  raise  ihe  price,  nor  ought  a  purchaser  to  app<Hnt  a  per- 

(o)  De  Off.  1.  3. 


11.  AppointmMiU  net  Mp  price,  bad- 


la.  . 
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son  to  depreciate  the  value  of  an  estate  intended  to  be  sold  (1).  And 
Huber  lays  it  down  (b),  that  if  a  vendor  employ  a  puffer  he  shall 
be  compelled  to  sell  the  estate  to  the  highest  b(ma  fide  bidder ; 
because  it  is  agabst  the  &ith  of  the  agreement,  by  which  it  is 
stipulated  that  the  highest  bidder  shall  be  the  buyer  (2). 

2.  In  Bexwell  v.  Christie  (c),  Lord  Mansfield  and  the  other 
Judges  of  B.  R.  followed  the  lule  of  the  civil  law,  and  treated  a 
private  bidding,  by  or  on  the  behalf  of  the  vendor,  as  a  fraud ;  but 
the  Legislature,  by  the  subsequent  statutes  imposing  a  duty  on 
sales  of  estates  by  auction,  seems  to  have  been  of  a  different 
opinion,  and  even  to  have  sanctioned  it.  Lord  Rosslyn,  who  was 
*I»«seDt  at  the  making  of  the  act,  reniariced  in  the  case  of  Conolly 
o.  Parsons,  that  (d)  the  acts  of  Parliament  go  upon  its  being  an 
usual  thiug  and  a  fair  thing  for  the  owner  to  bid.  The  pressure, 
when  the  tax  was  imposed,  was  by  embarrassing  people,  who 
chose  to  dispose  of  their  goods  by  auction  if  they  chose  to  be 
purchasers,  by  the  tax  falling  upon  them.  He  said,  that  he  thought 
it  would  have  occured  either  to  Lord  Thurlow  or  to  him,  when 
the  exception  in  favor  of  the  owner  was  proposed,  that  Uie  case 
would  not  exist,  as  the  owner  could  not  be  a  Udder ;  or  that,  for 
his  attempting  to  do  what  he  could  not  by  law,-  it  would  be  just 
that  he  should  pay  the  duly.  It  was  very  wrong  to  the  pu^ilic  to 
let  that  clause  stand,  if  at  the  time  it  was  understood  that  the 
owner  bidding  was  doing  an  illegal  thing.  The  -  acts  did  not 
require  an  open  notice,  but  only  a  private  notice  to  the  auctioneer, 
and  an  oath  to  prevent  the  setting  up  a  bidding  for  the  owner  that 
the  bidder  might  evade  paying  the  duty. 

3.  Lord  Kenyon,  however,  in  ^e  case  of  Howard  v.  Castle, 
where  the  purchaser  was  the  only  real  bidder,  and  there  were 
several  puffers  («),  clearly  coincided  with  Lord  Mansfield's  opinion  ; 
and  held,  that  unless  it  was  publicly  known  that  the  owner  intended 
to  bid,  it  was  a  fraud  upon  the  purchaser,  aud  consequently  no 
action  would  lie  against  him  for  non-performance  of  his  agre»- 
menL  The  acts  of  Parliament,  be  thought,  did  not  intend  to 
interfere  with  thb  point,  but  to  leave  the  civil  rights  of  mankind 

(6)  Pnelectioaes,  xviiL  2.  7.  SeeTiruuDgc.  Mrarii,  2Bro.C.  C.S28; 

(c)  H.  16  Oeo.111.  Cowp.  39S.  Perkiiu'rd.331  notab;  sudiM  3  Term 

(ii)  See  3  Vm.  jim.  828.  Rep.  93.  96. 
(0)  36  G«o.  III.  i  6  Term  Rep,  M3. 

(l)Mtnicrief  v.  GoldiboTongh,  4  Har.  &  H'Hen.  2B2;  DonsldBon  v.  M'Roy,  1 

Brmme,  846 ;  Smith «.  Oreenlee,!  Der.  126 ;  TronstkUme.  Johmon,  3  Haywood,  SB. 

(2)  See  tlte  ojnmoii  <A  Ware  J.  in  Veade  v.  WUliami,  8  Story  C.  C.  611,  683. 
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to  be  jndged  <^  as  they  were  before.  And  Grose,  J.  also  expressed 
his  opinion,  that  the  doctrine  was  not  io  the  least  impeached  bj 
the  acts  of  Parliament 

4.  But  in  the  case  of  Conolly  e.  Parsons  (/),  Lord  Rosslyn 
siud,  he  fancied  the  foregoing  case  tuined  on  the  circumstance 
that  there  was  no  real  bidder ;  and  the  person  refiised  instantly. 
It  was  one  of  those  trap  auctions  which  are  so  frequent  in  this 
«ty.  The  reasoning  WMit  large,  certainly,  and  did  not  at  all  con- 
vince him.  He  said,  he  should  wbh  it  to  undngo  a  ro-considera- 
tion ;  for  if  it  was  law,  it  would  reduce  every  thing  to  a  Dutch 
auctiffl),  by  bidding  downwards  (L)  He  felt  vast  difficulty  to  com- 
pass •the  reaaoning,  that  a  person  does  not  follow  his  own  judg- 
ment because  other  persons  bid  ;  that  the  judgment  of  one  person 
is  deluded  and  influenced  by  the  biddings  of  others.  The  facts  of 
the  case  of  CoooUy  e.  Parsons  do  not  appear  in  the  report;  but  I 
learn,  that  there  was  a  contest  between  real  bidders,  ai^r  the  per- 
son employed  to  bid  on  the  part  of  the  vendwa  had  dented  from 
bidding.  The  suit  was  compromised  by  the  purchaser  paying  a 
considerable  sum  of  money  to  the  vendor  to  release  him  from  the 
contract ;  and  consequently  Lord  Rosslyn  did  not  give  judgment ; 
but  it  seems  he  was  clearly  of  opinion  that  the  sale  was  valid. 

5.  And  in  the  latter  case  of  Bramley  v.  Alt  (g),  where  an  estate 
was  put  up  to  sale'by  public  auction,  and-  an  agent  for  the  vendor 
bid  to  75^  an  acre,  without  public  notice  of  his  inlentioD  to  do 
90 ;  and  after  a  contest  with  real  bidders  the  estate  was  bought  at 
101^  17i.  an  acre ;  Lord  Avanly,  then  Master  of  the  Rolls,  de- 
creed a  specific  performance  with  costs.  And  he  concurred  with 
Lord   Rosslyn  in   considering  the   case  of  Howard  v.  Castle   only 


(I)  A  sale  of  this  nature  u  thuB  conducted  ;  The  estate  is  put  up  at  a  higli  price, 
and  if  nobody  accept  the  ofTer,  a  lower  is  named,  and  bo  the  Hum  firBt  required  ia 
graduaUy  decreased,  till  some  person  close  with  the  otfer.  Thai  ihere  isof  necea- 
aity  only  one  bidding  for  the  estate,  a  mode  of  sale  which,  in  this  country,  would 
attract  few  bidders.  In  some  cnnntiea  in  England  a  singular  mode  of  sale  of  ea- 
tates  for  redemption  of  land-tax  is  adopted  ;  the  auctioneer  Etates  the  sum  of 
money  wonted,  and  the  number  of  acres  to  be  disposed  of,  and  the  person  who 
will  accept  the  least  quantity  of  land  for  the  sum  required,  ia  declared  the  pnr- 
ohaaer ',  so  that  the  persons  bid  downwards,  until  some  one  name  a  quantity  of 
land  less  than  any  other  will  take. 

The  mamier  of  condacting  sale  by  auction  of  the  post-horse  dntiea  ia  at  once 
Dutch  and  English.  The  duties  arc  put  at  a  large  sum,  named  in  the  partlcnlars, 
and  the  sale  is  then  conducted  in  the  same  manner  as  a  Dutch  auction  ;  but  when 
any  person  actually  bids,  others  may  advance  on  that  bidding,  and  the  highest 
bidder  is  deolued  the  purchaser ;  just  as  if  the  sale  had  be^  conducted  in  the 
usual  way. 
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as  a  decision,  that  where  all  the  bidders  except  the  putehaset  are 
pufieis,  the  sale  shall  be  roid. 

6.  Id  a  subsequent  cue  (k),  it  appeared  that  assignees  of  a 
banknipt  bad  put  up  the  estate  to  sale  hj  auction.  It  was 
prored  that  a  bidder  was  employed  cm  their  parts  to  bid  up  to, 
but  not  exceed  750^,  the  sum  for  which  the  estate  was  actually 
sold.  The  Master  of  the  RoUs  held,  that  the  assignees  bad  not 
committed  any  fraud,  they  did  not  employ  the  bidder  for  the 
purpose,  generally,  of  enhancing  tbe  pike,  but  merely  to  prevent 
a  sale  at  an  undervalue,  and  they  stated  previously,  what  they 
conceived  to  be  the  true  value,  below  which  tbe  lot  ought  not  to 
be  sold.'  He  treated  the  case  of  Howard  o.  Castle  as  having  pro- 
ceeded on  the  ground  of  plain  and  direct  fraud,  and  said,  that  in 
a  similar  case  he  should  come  to  a  similar  conclusion. 

7.  By  these  decisions,  therefore,  it  was  ruled,  that  a  bidder  may 
be  privately  appointed  by  the  owner  in  order  to  prevent  the  estate 
fK»n  being  sold  at  an  undervalue ;  and  that  if  there  were  real 
^bidders  at  a  sale,  it  must  be  supported,  although  the  bidding  im- 
mediately preceding  that  of  the  purchaser  was  a  fictitioos  one  (t). 

8.  But  Lord  Tenterden  again  opened  the  question  at  nut  proa, 
nai  expressed  extrajudicially  tbe  strong  iaclinatioo  of  his  opinion, 
that  if  a  person  be  employed  with  a  view  to  save  the  auction 
du^  (I),  tbe  sale  is  void,  unless  it  be  announced  that  there  is  a 
person  bidding  for  the  owner ;  the  act  itself  is  fraudulent.  The 
statute  was  made  for  a  different  purpose,  with  a  view  to  tbe  duty 
fmly,  and  could  not  be  mad6  to  sancUon  what  was  in  itself  fraud- 
ulent (j!r).  And  in  a  late  case,  C.  B.  Alexander  treated  it  as  clear, 
that  the  employment  of  a  puffer  vitiated  the  sale  (I),  but  it  was  not 
necessary  to  decide  that  point.  And  in  Crowder  t>.  Austin  (a  horse 
cause),  aAer  a  b<ma  fide  bidding  of  122.  the  owner's  servant  made 
repeated  biddings  up  to  23^  That  appears  to  have  been  a  mere 
fraud,  but  the  court  is  reported  to  have  been  inclined  to  adhere  to 
Lord  Mansfield's  opinion  in  Bexwell  e.  Christie  (tn). 

{K)  Smith  V.  Clnrke,  12  Vea.  Jun.  477.  (0  Rex  =■  MarBh,  3  Yon.  &  Jerr.  381, 

ft)  Smith  0.  Clarke,  12  Ves,  jim.  477.  tide  pott.    This  was  rather  a  mig-ttate- 

See  Snmner'i  ed.  note  (n).  ment  of  the  rule  than  k  judicial  opinion 

(Jt)  Wheeler  n.  Colliei,  I  Camp.  Co.  EtgaiiiBt  it. 

123.  (m)  S  Bing.  368. 

(I)  The  appointment  ii  with  a  yiew  to  prevent  the  estate  from  going  below  a 
fixed  sum ;  or,  in  aome  tmses,  to  run  up  the  prio«  IhiuduieDtL;.  The  auction 
dutj  was  ured  b;  giving  a  propw  notice. 
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9.  The  authorities,  howev»,  preponderate  in  fitvor  o(  the  validity 
of  a  person  privately  bidding,  and  the  practice  is  universally 
adopted,  and  ought  not  to  he  lightly  disturbed.  It  would  require 
a  decbion  of  the  House  of  Lords  to  overrule  the  decisions,  and  it 
would  be  better  to  leave  them  undbturhed,  restricted  as  the  power 
DOW  b  (1). 

10.  Where  public  notice  has  been  ^ven,  the  contract  will  be 
binding  (m  the  purchaser,  although  there  was  no  contest  between 
real  bidden ;  hut  only  the  purchaser  and  the  person  employed  to 
hid,  bid  agamst  each  other  (n),  Conmstently  with  the  above 
authorities,  the  rule,  it  should  seera,  would  be  the  same,  even 
where  public  notice  had  not  been  given,  provided  the  bidder  wa^ 
appointed  only  to  protect  the  vendor's  interest. 

11.  But  where  a  person  is  employed,  not  for  the  defensive  pre- 
caution, with  a  view  to  prevent  a  sale  at  an  under  value,  but  to 
take  advantage  of  the  eagerness  of  bidders  to  screw  up  the  price, 
that  will  he  deemed  a  fraud  (o). 

12.  Neither  do  the  cases  authorize  the  vendor  to  appoint  more 
*thaii  one  person  on  hb  behalf.  It  seems  highly  proper  that  a 
vendor  should  be  permitted  to  appoint  a  person  to  guard  bb  inter- 
ests against  the  intrigues  of  bidders ;  but  it  does  not  follow  that 
he  may  appoint  more  than  one.  The  only  possible  object  of  such 
a  proceeding  b  fraud.  It  b  simply  a  mock-auction ;  and,  notwith- 
standing Lord  Roslyo's  impression,  it  b  universally  felt  and 
acknowledged,  that  the  judgments  of  most  men  are  deluded  and 
influenced  by  the  biddings  of  others ;  and  if  a  man  believe  the 
other  hiddeis  to  he  real  ones,  he  advances  under  the  apprehendon 
that  he  shall  let  slip  the  opportunity  of  buying.  As  far  as  any  aid 
was  sought  from  the  auction-duty  acts,  in  support  of  private  bid- 
dmgs  on  behalf  of  the  owner,  it  was  clear  that  they  did  not  author- 
ize or  sanction  the  appointment  of  more  than  one  person.  In  the 
report  of  Conolly  v.  Parsons  it  is  stated,  that  persons  were  employed 
to  hid,  and  did  bid  for  the  vendors ;  but  the  fact  is,  that  one 
person  only  was  employed  by  them,  and  actually  bid  on  their 
behalf.     The  Master  of  the  Rolls  observed,  in   the  late  case  of 

(«)  Bowles  V.  Bound,  6  Ves.  jun.  508.  ChimceUor  eeemed  rather  to  be  of  opin- 

Bnmner's  ed.  note  (b).  ion  that  the  appointment  of  one  puffer 

(o)  See  12  Ves.jnn.483.     InFitzger-  wm,  in  no  cmo,  bad.     Crowder  v.  Ans- 

•Id  e.  Foitter,  Sl«  July  1313,  the  Vice-  tin,  3  Bing.  368. 
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Smith  i>.  Clarice,  that  he  did  Dot  see,  that  if  several  bidders  were 
employed  by  the  vendor,  in  that  case  a  court  of  equity  would 
compel  the  purchaser  to  cany  the  agreement  into  execution ;  for 
that  must  be  done  merely  to  euhance  the  price.  It  was  not  neces- 
sary for  the  defensive  purpose  of  protection  against  a  sale  at  an 
undervalue  (p)  (1). 

13.  In  a  later  case  upon  this  subject,  Lord  Tenterden  held 
clearly  that  the  sale  was  void  in  point  of  law,  as  two  persons  had 
been  employed  to  bid,  although  they  were  both  limited  not  to  go 
beyond  the  same  fixed  sum.  The  current  authority,  therefore,  is 
clearly  against  the  validity  of  such  a  sale  (([). 

14.  In  a  late  case  upon  a  sale  by  the  Crown  of  an  estate  seized 
under  an  extent,  it  was  stipulated,  that  "  on  the  part  of  the  Crown, 
Mr.  C  Driver  should  be  at  liberty  to  make  one  bidding,  but  no 
more,  and  if  the  highest  bidder,  the  sale  to  be  void ;"  and  a  puffer 
was  employed  at  the  auction  by  Mr.  Driver,  the  agent  for  the 
Crown  ;  the  court  held  that  the  sale  was  not  binding  upon  the 
purchaser  (r).  We  cannot  fail  to  perceive  that  in  this  last  case 
the  condition  was  pregnant  with  a  aegative,  that  no  puSer  should 
be  employed.  Mr.  Driver  was  there,  not  simply  as  tbe  auctioneer, 
but  as  the  known  person-  to  protect  at  any  moment  the  estate  by 
his  bidding  j  the  other  person  wag  merely  a  puffer,  to  give  to  the 
*sale  the  appearance  of  a  contest ;  a  real  bidder  must  have  be^i 
misled  by  the  conditioos  (2). 

(p)  See  12  Vea.  jun.  183 ;  and  Bee  S  (r)  Sex  v.  Marsh,  3  Yon.  ft  Jei.  331 ; 
Tom  "Ref.  93.  95.  BJta  see  Cronderc.  Austin,  3  Bing.  368, 

(f)  wWlet  s.  Collier,   1   Mood.  &     11  Mod.  283. 


(1)  Ml.  JoiUce  Storj,  in  Veade  v.  ^\'Ulisms,  3  Stor^  C.  C.  622,  623,  qnotM 
Ureel^  bom  Sir  WiUiam  Grant's  judgmont  in  the  above  case  of  Smith  v.  Qarke, 
■nd  highly  commends  the  ra^eationa  there  made. 

(2)  Mr.  Chancellor  Kent,  in  Ms  learned  Commontarics,  having  noticed  and 
conuuented  on  the  cases  of  Beiwell  r.  Christie,  Howoird  b.  Castle,  ConoUy  ».  Par- 
aons,  Biamlcy  v.  Alt,  and  Snuth  t.  Clirke,  says : — "  It  would  aeem  to  be  the 
conclDBinn,  from  the  later  cases,  that  the  employment  of  a  bidder  by  the  owner 
wonld  or  would  not  be  a  &aud,  according  to  the  circumstances  tending  to  show 
innocence  of  intention,  or  a  iraudulent  design.  If  he  was  employed  bona  fide  to 
prevent  a  sacrifice  of  tho  property  under  a  gi-ven  price,  it  would  bo  a  lawful 
tnnaactlon,  and  would  not  vitiate  tho  sale.  But  if  a  number  of  bidders  were 
employed  by  the  owner  to  enhance  the  price  by  a  pretended  competition,  and 
the  bidding  by  them  was  not  real  and  sincere,  but  a  mere  arti£ce  in  eombina- 
ticm  with  the  owner,  to  mislead  the  judgment  and  inflame  the  zeal  of  others,  it 
would  be  a  fraudulent  and  void  Beie.  So  it  would  be  a  void  sale,  if  the  pur- 
chaser prevails  on  the  persons  attending  the  solo  to  desist  from  bidding,  by  rea* 
■on  of  suggestiona  by  way  or  appeal  to  the  sympathies  of  tho  company."  2  Kent, 
(oth  ed.)  538, 53S.  And  Mr.  Justice  Story,  iji  Veodei.  Williams,  3  Story  C.  C.  6123, 
approves  of  the  above  iremorka  and  suggeali  that  they  furnish  "  the  true  and  just 
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16.  Where  the  particulars  or  advertUemBtits  state  tbat  tbe 
estate  b  to  be  sold  tuitkout  reierve,  the  sale  will  be  void  against  a 
purchaser,  if  any  perwn  be  employed  as  a  pu&r,  and  actually  bid 
at  the  sale.  This  was  decided  in  the  case  of  Meadows  v.  Tan- 
ner (i).  The  Vice-Chaocellor  said,  that  the  plain  meaning  of  the 
words  vnlhout  reserve,  in  a  particular  of  sale,  is,  that  no  person 
will  be  employed  to  bid  on  behalf  of  the  vendor  for  the  purpose 
of  keeping  up  tbe  price ;  and  tbat  the  vendor  could  have  no  claim 
to  the  aid  of  a.  Coiul  of  Equity  to  enforce  a  contract  against  the 
pun;haser,  into  which  he  might  have  been  drawn  by  tbe  vendor's 
want  of  faith. 

16.  Although  (m  original  purchaser  will  not  be  bound  where  a 

(i)  6  Uadd.  34. 

and  satiflfftcWicy  renultB."  In  the  above  c«ae  of  Veorie  «.  WillismB,  Mr.  JnstiM 
Story  further  obseirei : — "  It  appears  to  me,  tlLat  dieie  U  room  for  some  diatiiic- 

tions  upon  this  gubjoct,  which,  if  they  do  not  fully  reconcile  the  caics,  are,  at  all 
eTents,  well  adapted  to  Bubaerre  the  puiposea  of  piivste  justice  and  convenience 
as  well  OB  public  polioy.  \Vhare  all  the  bidders  at  the  sale,  except  the  pmchaaei, 
are  secretly  employed  by  the  aeUer,  and  yet  are  apparently  real  bidders,  and  tho 
purchaser  is  minled  thereby,  and  is  induced  to  ^ve  a  larger  price  in  consequence 
of  their  supposed  honesty  and  exercise  of  judgment,  thjsu  the  sale  ought  t«  b« 
held  a  &Hud  upon  the  purchaser,  because  he  has  been  intentionally  deluded  by 
them.  But  where  there  are  real  bidders,  as  well  as  seeret  biddms  for  the  seUera, 
these,  if  the  last  bid  before  the  purchaser's  bid  be  a  real  bid,  and  no  intentional 
deceit  has  boon  practiced  by  what  have  been,  sometimes  called  decoy  ducks,  to 
mislead  or  surprise  the  judgment  or  discretion  either  of  other  real  bidden  oc  of 
the  purchaser,  there  socma  to  be  a  solid  ground  to  hold  that  the  sale  is  valid." 
See  also  Wolfe  v.  Lnyster,  1  Hall.  (N.  York)  146 ;  Uorehead  o.  Hunt,  1  Der- 
.ereuz  tbBat.  Eq.  Rep.  35;  Wooda  c.  Hall,  ib.  4Ilj  Steele  r.  EUmaker,  11 
Soig.  &  Kawlc,  8G  ;  Chittj-  Contr.  (Sth  Am.  od.)  298,  692,  and  in  notes  ;  Moncrief 
V.  Goldsborough,  1  Hair.'  &  M'Hen.  as2 ;  Troughton  b.  Johnson,  2  Hayw.  28 ; 
Phippen  v.  Stickncy,  3  Metcalf,  3B6,  387  ;  Latham  c.  Morrow,  8  B.  Monroe,  630 1 
National  Fire  Ins.  Co.  e.  Loomis,  31  Paige,  431 ;  Jenkins  e.  Hogg,  2  Const.  Bep. 
821. 

Mr.  Chancellor  Kent,  however,  notwithstanding  the  conclusion  above  stated  by 
him  BS  the  result  of  the  coses,  declares  that  "the  original  doctrine  of  the  King's 
Bench  is  the  more  just  and  salntary  doctrine.  In  sound  policy,  no  person  ought 
in  any  ca^c,  to  be  employed  secretly  to  bid  for  the  owner  against  the  bonajtde 
bidder  at  a  public  auction.  It  is  fraud  in  law  on  the  very  face  of  the  trsnsac- 
tion  ;  and  the  owner's  interference  and  right  to  bid,  in  ortler  to  be  admisMblo, 
ought  to  be  intimated -in  the  conditions  of  Bale;  and  such  a  doctrine  has  been 
recently  declared  Bt  Westminster  haU.  Crowder  n.  Austin,  3  Bingh.  36B.  The 
longuHge  of  the  Supreme  Court  of  Louisiana  is  strongly  in  &vor  of  the  doctrine 
of  Lord  Mansfield.  Baham  t.  Bach,  13  Louisiana  Rep.  28T."  See  also  the 
learned  dissenting  opinion  of  Mr.  Justice  Ware,  in  the  case  of  Vearie  v.  Wil- 
liams, 3  Story  C.  C.  632.  In  this  case  of  Veazie  v.  WiUiams,  it  appeared  that 
false  bids  had  been  made,  but  by  the  auctioneer,  who  had  no  authority  to  make 
them  from  the  acller.  Upon  this  Mr.  Justice  Story  siud, — "  Be  the  general  doc- 
trine upon  this  subject  as  it  may,  no  case  has  fallen  under  my  notice,  in  which 
it  has  been  held,  tl^t  the  net  of  tiie  auctioneer  in  receiving,  or  making  false  bids, 
unknown  and  unauthorized  by  the  aeller,  would  avoid  the  sale.  And  upon  prin- 
ciple, it  is  very  difficult  to  see  why  it  should  avoid  the  sale,  since  there  la  no 
fraud,  connivance,  Or  aid  given  by  the  seller  to  the  iplae  bids.      If  the  puichasi 
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fraud  has  been  practiced  in  the  biddings,  yet  if  be  transfer  his 
contract,  a  strong  case  of  Iraud  must  be  made  out  against  tbe 
origina]  purcbaser,  to  enable  tbe  court  to  give  tbe  bene&t  of  it  to 
bis  assignee,  wbo  was  not  induced  through  competition  to  give 
tbe  price  (t). 

17.  Where  public  notice  is  given,  the  mode  least  .liable  lo 
objection  seems  to  be  that  of  reserving  a  bidding,  or  stipuladng 
in  the  conditions  of  sale,  that  the  owner  may  bid  once  in  the 
course  of  sale  (u).  It  may  here,  however,  be  proper  to  observe, 
that  buying  in  an  estate,  especially  where  it  is  done  without  public 
notice,  mostly  prejudices  a  future  sale.  This  was  esemplified,  in 
the  sale  of  an  estate  before  one  of  the  Masters  in  Chancery,  where 
23,0002.  was  bona  Jtde  bid,  and  tbe  estate  was  bought  in  by  the 
agent  of  die  vendor ;  afterwards  there  were  three  other  sales  in 
the  Master's  office ;  and  the  consequence  of  the  estate  having 
been  bought  in  detening  others  from  bidding,  was,  that  on  the 
two  &ist  occasions  no  more  was  offered  than  12,000^,  and  6,000/. ; 
and  tbe  estate  finally  sold  for  15,000^  (x). 

18.  As  on  tbe  one  hand  a  seller  cannot  appoint  puffers  to  delude 
tbe  purchaser,  so  on  tbe  other,  if  a  purchaser  by  bis  conduct  deter 
other  persons  from  bidding,  tbe  sale  will  not  be  binding  (1).  Thus, 
where  upon  a  sale  by  auction  of  a  barge,  a  bidder  addressed  tbe 
company  present,  saying  be  had  a  claim  against  the  late  owner, 
by  whom  he  said  be  hat]  been  ill  used,  whereupon  no  one  offered 
to  bid  against  him:  but  the  auctioneer  refusing  to  knock  down 
*the  property  to  a  ^gle  bidding,  a  friend  of  the  bidder's  bade  a 
guinea  more,  and  the  first  bidder  then  made  a  second  and  higher 
bidding,  amounting,  however,  to  only  one-fourth  of  the  prime  cost 
of  tiie  barge ;  it  was  held  that  there  was  no  legal  sale  (i/)  (3). 

(0  See  12  Vei.  jun.  484.  KIrton,  8  Yes.  juu.  G02 ;  and  bm  Twin- 

<h)  See  Cowp.  397 ;  JerrcHieE.  Clorka,  ing  e.  UorrU,  2  Bro.  C.  C.  326. 

1  Joe.  ft  Walk.  389.  (y)  Fuller  c.  Abrahams,   3  Biod.  k 

(z)    See  6   Yes.  jun.   629 ;  Wren  r.  Bing.  116 ;  6  Uoo.  316. 

(1)  Woodjiv.  Hndion,  6  Munf.  423;  Hudson  c.  Hudson,  S  Mun£  180  j  Troup 
«.  WMid,  *  Joha.  Ch.  228,  2S4. 

(2)  2  Kent,  (Stli  ed.)  639,  and  note ;  Hamilton  v.  Hamilton,  2  Bichardson  Eq. 
S5€  ;  Gardiner  v.  KCarse,  25  Moijie,  1*0  ;  Hsynes  v.  CrutchSeld,  7  Alabama,  1S9. 

The  Supieme  Court  of  New  York  ha-re  held,  la  several  cases,  that  contracts 
by  wUch  one  party  stipulated  not  to  bid  against  another  at  an  auction  sale,  or 
■n  agreement  by  one  to  bid  for  the  benefit  of  himself  and  another  part;,  could 
not  be  enforced  in  a  court  of  lav.  The  decisions  have  been  asuslly  placed  upon 
two  grounds  ;  1st,  that  auch  a  contract  was  nudum  pactum,  being  without  con- 
■ideration ;  2d,  that  it  was  against  pnblio  policy  and  a  &Bnd  on  the  vendor.  Jones 
s.  Caswell,  3  John.  Caa.  29  ;  Boolin  v.  Ward,  6  John.  194  ;  Wilbur  s.  How,  8 
John.  444 ;  Thtunpton  v.  Daviea,  13  John.  42.  The  same  doctrine  was  held  in 
I>n(U«r  •.  Little,  2  Him.  (Ohio)  COS  j  tod  in  Piatt  v.  Oliver,  1  McLean,  296. 
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19.  And  where  the  seller's  known  agent  bid  at  the  sale  for  the 
purchaser,  and  was  considered  as  a  puffer,  which  deterred  other 
bidders,  a  specific  perfonuEince  was  refused  (z)  ;  so  eren  where  a 
real  purchaser  was  considered  as  a  puffer,  and  the  actual  puffer 
neglected   to  bid  the  appointed  sum,  the  court   refused  to   inter- 

f.™  («). 

20.  These  mstances  are  in  favor  of  the  teller.  Where  a  pufier 
by  mistake  bid  for  the  wroitg  estate,  which  was  knocked  down  to 
him,  equity  left  the  seller  to  his  remedy  at  law  (b). 

(!)  Twining  d.  Morrifl,  2  Bro.  C.  C.  (o)  Mason  b.  Armitage,  13  Ve«,.  jua, 
326,  see  po$l,  ch.  4,  b.  3.  2S,  pott,  ell.  4,  a.  3. 

(b)  Malliiu  V.  Freeman,  2  E«e.  2fi. 

See  aim  Oulick  v.  Ward,  6  Halstcd,  S7.  On  the  otlieT  hand,  in  Smith  o.  Green- 
lee, 2  Derenrux,  126,  the  Court  of  North  Caroline,  while  they  snatain  the  gen- 
eral doctrine,  that  a  sale  might  be  avoided  when  made  to  one  in  behalf  ot  an 
aasociation  of  bidden  designed  to  stifle  competition,  yet  concede  that  this  ml* 
would  not  apply  to  an  associatioii  o{  hiddcia  formed  foi  honest  and  jiut  ptu- 
poses,  as  in  the  case  of  a  union  of  several  penone  formed  on  account  of  the 
magnitude  of  the  sole,  or  where  the  quantity  offered  to  a  single  bidder  exceeded 
the  amount  which  individuidH  might  wish  to  purchase  on  their  own  accoont. 
And  in  Phippcu  e.  Stickney,  3  Mctcal^  338,  389,  Mr.  Justice  Bewey,  deliyerii^ 
the  opinion  of  the  court,  siud  ; — "  We  are  ot  opinion,  that  tin  agreement  between 
A.  ft  B.  that  A.  will  permit  B.  to  become  the  purchaser  of  certain  property  about 
to  be  offered  for  sole  at  public  auction,  and  that  A.  will  participate  with  B.  in 
the  benefits  of  the  purchase,  will  or  will  not  be  fraudulent,  as  the  circurostancee 
of  the  cose  show  innocence  of  intention  or  a,  fraudulent  purpose  in  nmlriig  such 
agreement ;  that  where  such  arrangement  is  made  for  the  purpose  and  with  the 
view  of  preventing  fair  compedtioa,  and  by  reason  of  want  of  bidders  to  depress 
the  price  of  the  article  offered  for  sale,  below  the  fair  market  value,  it  wUl  b« 
illegal,  and  may  be  avoided  as  between  the  parties,  as  a  fraud  upon  the  rights  of 
the  vendor.  But,  on  the  other  hand,  if  the  airsngement  is  entered  into  for  no 
such  iraudulcut  purpose,  but  lor  the  mutual  convenience  of  the  parties,  as  with 
the  view  of  enabling  them  to  become  purchasers,  each  being  doairous  of  purchas- 
ing a  port  of  the  property  offered  for  Bale,  snd  not  an  entire  lot,  or  induced  by 
anv  other  reasonable  and  honest  purpose,  auch  agreement  will  be  valid  and  bind- 
ing." See  aluo  Smdl  v.  Jones,  1  Watts  &  Serg.  128 ;  Switner  v.  Skiles,  3  Gil- 
roan,  629.  In  GanUner  v.  Morse,  25  Maine,  140,  the  Supreme  Court  of  Maine 
approved  of  the  nbove  rules  laid  down  in  the  case  of  Phippen  v.  Stickney,  and 
in  that  case  decided  that,  where  the  parties  agreed,  that  if  the  defendant,  at  an 
auction  sale  of  the  effects  of  a  bankrupt,  would  not  bid  upon  a  note  against  the  • 
plMntiJf,  which  was  a  part  of  said  effects,  the  pleintiff  wonld  discharge  »  demand 
he  held  against  the  defendant,  such  agreement  was  unlawful  and  void.  Qaidiner 
V,  Morse,  2u  Maine,  140. 
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■   THE    PABTICDLABB    AND    CONDITiONS    Or    aU.E. 


2-  ConJition  affaiiut  il. 

6.  Sate  tauieT  Ad  of  Farliament. 

7-  OntMiomJattiraUy  amiimed. 

8.  mere  purtAtutr  tenant  at  vtU  oniy. 

10.  Cdnnol  be  eontrajicted  ai  lale. 

LB.  ParcAoMr  hovnd  hy  previimi  kaoie- 


17. 


Coorf  taie  impiied:  all  ialereil  in 

cbtded. 
CoHdition  la  take  a  defective  title. 
Cimdition  to  avoid  lale  {/"  title  dt 

/entice. 
Bffeet  of  amdition  to  rucirtd  tale. 
Deecription  of  eetate. 
37.  Free  piMic-houMt. 
RighU  of  Kay. 
Pbm  of  near  etreet. 
Lights. 

Beading  of  Inue  at  atiction. 
Buildings  removed. 
Eeidence  of  ideniitj/. 
CoT«nanl  againtt  iradet. 
Clear  yearly  rertt. 
CoBtnante  in  leaee. 
Waterloo    Bridge   annuity  :  poieer  I 

redeem  not  elated. 
Poieer  of  puroKaee  not  ttated. 
Condition  that  mitdetuription  not  I 
anoid  eale. 


il.  Dooe  not  extend  to  fneudnAnt   de- 

i3.  Equitable  doctrine  lAereon. 

H.  Nor  to  viant  of  title  to  material  part. 

49.  Xor  to  unintentional  error  where  pur- 

chaeer  mieled. 
52.   Or  the  value  cannot  be  eetitnated. 
56,   5S.  Effect,  generally,  of  error   not 
fraudulent  upon  the  condition. 

69.  Timber. 

61.  Timier-liketreeetobepaiijiir. 

62.  Fixturet. 

63.  Deedt  not  to  be  pndueed, 
SI.  Aeeignmenii  of  term*,  je. 

65.  'Attetied  eopiee. 

66.  Landhnre  title. 

67.  Liability  of  pitrehaeer  of  leaeeMde. 

71.  Fr^aration  of  conveyanee. 

72.  Forfeiture  of  depoeit   and  right  to 

73.  Stipulated  damagei. 

71.  Forfeiture  of  depoeit  und 

76.  Where  there  u  no  mhA  cc 

77.  Re-taie  after  banJtruptey. 

78.  Seller'elien. 

70.  Time  oBoaed  to  puriAaear. 


.  Agreementt  to  be  tigned. 
.  Auctioneer   may  bind  parehater  and 
teller. 


The  particulars  and  coaditions  of  sale  (a)  next  claim  our  atten- 

1.  A  bidding  at  a  sale  by  auction  may  be  countennanded  at  any 
time  before  the  lot  is  actually  knocked  down  (h)  (1)  ;  because  the 
assent  of  both  parties  is  necessary  to  make  the  contract  binding ; 
that  is  sigDiGed,  on  the  part  of  the  seller,  by  knocking  down  the 


e  HonUedgc  c.  QniDt,  i  Biog.  t 


(1)  See  Downing  e.  Brown,  Hardin,  ISl. 
Vol.  I.  4 
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bamroer.  An  auction  ia  not  unaptly  called  loau  pemitetiHa. 
Every  bidding  is  nothing  more  than  an  offer  on  one  side,  which  is 
not  binding  on  either  side  till  it  is  assented  to.  If  a  bidding  was 
binding  on  the  bidder  before  the  hammer  is  down,  he  would  be 
bound  hy  his  offer,  and  the  render  would  not,  which  can  never  be 
allowed. 

2.  The  countermand  of  a  bidding  would,  m  some  cases,  prove  of 
the  most  serious  consequences ;  and  it  might  therefore  be  advisable 
to  stipulate  in  the  conditions  of  sale,  that  no  persons  shall  retract 
their  biddings. 

3.  If  the  bidding  be  retracted,  the  retractation  must  be  made 
loud  enough  to  be  beard  by  the  auctioneer,  otherwise  it  amounts 
to  nothing,  and  is  the  same  as  a  thought  confined  to  the  person's 
own  breast  (c). 

4.  This  condition  was  originally  suggested  to  me  by  the  case  of 
Payne  v.  Cave,  and  it  has  now  become  a  common  condition.  But 
I  always  thought  it  one  that  could  not  be  enforced.  In  Jones  v. 
Nanney  (d),  Mr.  Baron  Wood  suggested  the  difficulties,  that  to 
hold  that  an  action  would  lie  on  an  implied  undertaking  not  to 
retract  would  be  an  invasion  of  the  statute  of  frauds,  and  he  asked 
whether,  if  there  had  been  an  express  condition  of  sale,  that  the 
statute  of  frauds  should  have  no  operation  on  the  transaction 
between  the  parties,  it  could  be  contended  to  be  an  efficient  condi- 
tion so  as  to  avoid  the  statute. 

*5.  Although  the  duty  was,  by  the  acts,  imposed  on  the  vendor, 
yet  be  was  not  restraiced  from  making  It  a  condition  of  sale,  that 
the  duty,  or  any  certain  portion  thereof,  should  be  paid  by  the 
purchaser  over  and  above  the  price  bidden  at  the  sale  by  auction  : 
and  in  such  case  the  auctioneer  was  required  to  demand  payment 
of  the  duty  from  the  purchaser,  or  such  portion  thereof  as  was 
payable  by  him  under  the  condition:  and,  upon  neglect  or  refusal 
to  pay  the  same,  such  bidding  was  declared  by  the  act  to  be  null 
and  void  to  all  intents  and  purposes  (e).  But  it  was  properly  held 
that  the  nonpayment  made  the  contract  void  only  at  the  option  of 
the  vendor.  The  object  of  the  provision  was  to  protect  tlie  revenue, 
and  that,  it  was  observed,'  would  be  sufGcienUy  accomplished  by' 
this  construction  (/).  The  rule  thus  established  is  one  of  general 
application. 

(c)  lonea  r.  Nanney,  M'CleL  30  j  13  (/)  Malins  p.  FreemBn,  i  Bing.  N.  C, 
Price,  loa,  103,  3flS  ;  6  Scott,  187  ;  "WlUson  v.  Caioy,  10 

(rf)  13  Price,  B9.  Mces.  &  Wels.  641. 

(b)  17  Geo.  3,  c  50,  i.  8,     See  7  Te», 
jnn.  Zi6. 
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6.  AHhongh  tnisteea  sell  onder  u)  Act  of  Pariitnwnt  which 
prescribes  that  after  certain  acts  the  last  bidder  is  to  be  the  puti- 
diaser,  yet  the  trustees,  as  betweea  them  and  the  bidden,  may 
aopoadd  oiber  ccuditioiu  (^.) 

7.  The  Judges  will  so  crastnie  conditions  of  sale  as  to  endeavor 
to  collect  the  meaning  of  the  parties,  without  encumbeiing  thenw 
selves  with  the  tecbnical  meaning  of  the  words. 

Thus  where  (A)  the  city  of  Ixindoii  let  an  estate  by  auctioD  6x  a 
torm  of  yean,  according  to  certain  conditions  of  sale,  by  which  it 
was  stipulated  that  the  purchaser  should  pay  a  certain  rent  before 
the  lease  was  granted,  which  be  accordmgly  agreed  to  do,  the 
Coart  of  King's  Bench  held  that  although  the  money  to  be  paid 
could  not  be  strictly  called  a  reat,  the  relatiMi  of  landlord  and 
tenant  not  having  then  commenced,  yet  the  parties  intended  the 
money  should  be  paid,  and  it  must  be  paid  accordingly.  Lord 
Kenyan  said,  he  had  always  admired  an  expression  of  Lord  Hard- 
wicke's,  "  that  there  is  no  migic  in  words."  But  under  an  agre^ 
ment  for  purchase,  with  a  stipulation,  that  until  the  conveyance  is 
made  the  purchaser  shall  pay  and  allow  to  the  seller  at  the  rate  of 
a  fixed  sum  per  annum,  three  half-yearly  payments  will  create  the 
rdation  of  landlord  and  tenant,  and  the  sum  payable  will  be  reco- 
verable as  rent  (i). 

8.  But  it  has  been  considered  that  in  the  case  of  Saunders  v. 
Husgrave  there  was  a  clear  intention  to  create  a  tenancy  at  a  fixed 
annual  rent  And  therefore  where,  in  an  agreement  for  purchase  with 
"possession,  it  was  stipulated  that  the  purchaser  should  pay  interest 
at  five  per  cent,  per  annum  on  the  purchase-money  until  the  comple- 
titm  of  the  contract,  the  purchaser,  although  he  had  built  upon  the 
land,  was  treated  as  tenant  at  will  only,  and  the  other  was  allowed 
to  maintain  an  ejectment  without  notice  to  quit  The  provinon  br 
payment  of  interest  was  not,  it  was  said,  by  way  of  compensation 
fi>r  the  occupation,  but  was  quite  independent  of  it  (fc). 

9.  Great  care  should  be  taken  to  make  the  particulars  and  con- 
ditions accurate  ;  for  the  auctioneer  cannot  contradict  them  at  the 
time  of  sale;  such  verbal  declarations, —  the  babble  of  the  auction- 
room,  as  Lord  Eldon  termed  them  (I)  —  being  inadmissible  as 
evidence  (1). 


J: 


^,LevT«.  Pendergnu,  2BM*.tt5.  Cm.  S24;  9  Dovl.  ft  B.  S29. 

It)  Cit7  of  London  v.   Dim,  Wood-  (k)   Doa  v.  ChambetUiu,  6   Uoe.  ft 

['■  L.  ft  T.  301.  Well.  U. 

(t)  Bttnndsn  v.  Miugrave,  6  Bani.  &  (1)  See  iJtc.  &  Walk.  63B. 
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3e  VERBAL    COKTRADICTIONS 

10.  Thus,  where  estates  were  put  up  to  sale  by  auction  (m),  and  in 
the  piinted  particulars  of  sale  were  stated  to  be  frtt  from,  ali  incum- 
brance, they  were  bought  by  a  person  who,  discoreiing  that  there 
was  a  charge  on  the  estate  of  ni.  per  annum,  refused  to  complete 
the  purchase,  in  consequence  of  which,  an  action  was  brought  by 
the  vendor ;  and  although  he  offered  to  give  in  evidence,  that  the 
auctioneer  had  pubUcly  declared  from  his  pulpit  in  the  auctioD- 
Toom,  when  the  estate  was  put  up,  that  it  was  charged  in  the 
manner  above  specified,  yet  the  court  of  C.  B.  refused  to  admit 
the  evidence,  as  it  would  open  a  door  to  fraud  and  inconvenience, 
if  an  auctitmeer  were  permitted  to  make  verbal  declarations  in  the 
auction-nxMn,  contrary  to  the  printed  conditions  of  sale ;  and  the 
plaintiff  was  nonsuited.  And  this  rule  prevails  in  favor  as  well  of  the 
seller  as  of  the  purchaser  (n),  and  it  equally  applies  to  a  sub-sale  ; 
therefore,  if  A  buy  at  sale  after  a  formal  explanation  at  the  sale, 
which  was  heard  by  B,  and  then  re-sell  to  B,  the  first  declaration 
is  no  more  binding  upon  B  than  A,  and  therefore  A  cannot  enforee 
the  contract,  as  explained  by  the  auctioneer,  against  B  (o). 

11.  The  same  rule  of  course  prevails  in  equity,  where  the  person 
setting  up  tJie  parol  evidence  is  plamtiff.  Upon  the  sale  of  an 
estate  by  auction  the  particular  was  equivocal  as  to  the  words  ; 
but  it  was  clear  the  purchaser  was  to  pay  for  timber  and  timber- 
like trees.  There  was  a  large  underwood  upon  the  estate.  At 
the  sole,  the  article  being  ambiguous,  the  auctioneer  declared  he 
was  only  to  sell  the  land  ;  and  every  thing  growing  upon  the  land 
must  be  paid  for.  The  defendant,  the  purchaser,  insisted  he  was 
only  to  pay  for  timber  and  timber-like  trees,  not  for  plantation 
•and  underwood.  The  declaration  at  the  sale  was  distinctly  prpved ; 
but  it  was  determined  by  the  Court  of  Exchequer  that  the  par(J 
evidraice  was  not  admissible,  (p)  (1). 

19.  Nor  when  the  seller  is  plaintiff  can  parol  evidence  be  ad- 
mitted on  his  behalf,  of  the  declarations  at  the  sale,  although  the 
purchaser,  by  the  written  agreement,  bind  bunself  to  abide  by  the 
cotuUtiotu  and  dedarationi  made  at  the  tale  (9). 

(m)  Ounma  v.  Eihut,  I H.  Blaok.  289 ;  (o)  Shelton  n.  LiTini,  2  Crompt.  &  Jer. 
Mte  Joaea  v.  Edney,  3  Camp.  Ca.  385,     111. 

ase;  Bradihaw  n.  Bennett,   6  Can.  &        (p)  Jenkinaon  t>.  Pepys,  6  Vea.  jnn. 
Pay.  IB.  330,  cited;  IS  Vea.  jun.  S21,  stated. 

(n)  Powell  v.  Edmnnda,  13  Eaat,  G.  (f )  HiggiBS<ai  s.  Clowes,  \6  Yea.  jvn. 

615,  vida  infra. 


(1)  See  Cannon  «.  Mitchell,  2  DeMua,  3S0. 
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13.  So  if  the  particulars  of  sale  state  the  estate  to  be  held  for 
three  lives,  but  one  drop  before  the  sale,  and  the  auctioneer  state 
the  fad,  evidence  of  bis  statement  cannot  be  received  (r).  The 
Court  observed,  that  before  the  sale,  the  auc^neer  ought  to  have 
altered  the  particulars  with  respect  to  the  lives  so  as  to  have  made 
tbem  conformable  to  the  fact. 

14.  But  a  question  has  been  raised,  whether,  if  bj  a  collateral 
representation  a  party  be  induced  to  enter  into  a  written  agree- 
ment, different  from  such  representation,  be  may  not  have  an 
action  on  the  case  for  the  fraud  practiced  to  lay  asleep  his  pm- 
dence  (s). 

15.  And  if  in  truth  the  party  do  not  purchase  under  the  con- 
dilioDS  of  sale,  although  he  bid  at  the  auction,  the  conditions  are 
not  binding  upon  him :  as  where,  before  the  sale  of  goods,  an 
executor  agreed  that  a  legatee  might  bid  at  the  auction  to  the 
amount  of  his  legacy,  and  set  off  the  purchase-money  to  that 
extent ;  it  was  held  that  the  legatee  so  becoming  a  purchaser  was 
not  bound  by  the  condition  of  sale  requiring  every  purchaser  to 
pay  his  purchase-money  ((). 

16.  And  if  tlie  purchaser  have  particular  personal  information 
given  him  of  an  incumbrance,  or  of  the  nature  of  the  title,  it  seems 
that  the  parol  evidence  may  be  admitted  (u).  It  may  therefote  be 
proved  that  the  purchaser  perused  the  original  lease  bef(H«  the 
sale  (x),  as  that  does  not  contradict  the  particulars  of  sale  ;  but 
after  sucb  evidence  is  received,  it  would  be  difficult  to  act  upon 
it  at  law,  against  a  direct  statement  in  the  particulars  that  is  to 
bind  the  purchaser  to  the  knowledge  of  a  fact  contrary  to  the 
written  statement.  For  the  reading  the  lease  at  an  auction  by 
the  auctioneer  is  no  excuse  for  a  misdescription  of  the  terms  of  the 
^ease  in  the  particulars  of  sale  (y).  Such  evidence  may  be  used  in 
equity  as  a  defence  against  the  specific  performance,  if  the  parol 
variation  was  in  favor  of  the  defendant,  and  the  plaintiff  seek  a 
performance  in  specie  according  to  the  written  agreement  (z). 

17.  It  should  be  home  in  mind  that  in  contracts  for  the  sale  of 
real  estate,  an  agreement  to  make  a  good  titie  is  always  implied, 

(r)  Bradstiftw  v.   Bannett,  B  Carr.  &  52 ;  Fife  v.  Clayton,  13  Vei.  jim.  Bi6. 

Payn.  48.  nhetc  the  particular  was  altered  before 

(i)SeePowellv.BdiniiiidB,12Eaat,6.  the  sale.     Ugilvie  r.  Foljambe,  3  Mer. 

(0  Baitlett  V.  Pntnell,  4  AdoL  &  Kll.  S3. 

792 ;  a  cue  at  goods,  the  seller  was  (x)  Bradshnw  e.   Bennett,  6  Can.  k 

pleinlifl:  Pay.  48. 

Jii)Qnnnisv.Brhart,lH.  Black.  280;  ^)  See  1  Bing.  N.  C.  379. 

iee  Fember  v.  Mathers,  1  Bro.  C.  C.  (z)  Higgiitaon  f.  Clowes,  uAi  tvp. 

[•241 
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unless  the  liability  is  expressly  excluded  (a).  And  an  agreement 
generally  to  sell,  not  expressing  the  interest  in  the  subject,  includes 
all  the  vendor's  interest  (J). 

18.  A  condition  upon  a  sale  by  assignees  who  had  a  defective 
title,  that  the  purchaser  should  have  an  asngnraent  of  the  bankrupt's 
interest  under  such  title  as  he  lately  held  the  same,  an  abstract  of 
which  might  be  seen,  was  held  to  be  a  sale  only  of  such  title  as 
the  assignees  had  (c). 

19.  But  the  mere  statement  in  a  condition  that  the  seller  ^all 
deliver  up  certain  deeds,  which  are  all  the  title-deeds  in  his  pos- 
session, will  not  prevent  the  purchaser  from  requiring  a  good 
title  (d). 

30.  If  it  be  the  custom  in  a  public  auction-room  to  paste  up  the 
conditions  of  sale  in  the  room,  and  the  auctioneer  announce  that 
the  conditions  are  as  usual,  they  will,  if  pasted  up  according  to 
the  usual  custom,  be  binding  on  the  purchaser,  although  he  did 
not  see  them  (e).  This  can  seldom,  however,  happen  up<»i  a  sale 
of  estates. 

21.  The  late  Mr.  Bradley  recommended,  that  where  it  is  under- 
stood, at  the  time  of  sale,  that  the  vendor  has  only  a  doubtful 
title,  a  provisional  clause,  to  the  following  effect,  should  be  inserted 
in  the  conditions  of  sale  and  articles  of  purchase  ;  which  would  be 
sufficient,  be  thought,  to  obviate  any  doubt  that  might  otherwise 
arise  at  the  sale : 

"  That  if  the  counsel  of  the  purchaser  siiall,  on  the  examination 
of  the  tiUe,  be  of  opinion  that  a  good  title  ^nd  conveyance  cannot 
be  made  of  the  purchased  premises  within  the  time  limited  by  the 
articles  for  carrying  the  same  into  execution  ;  in  that  case,  the 
same  articles  shell  be  discharged,  and  not  further  proceeded  in  on 
either  side." 

22.  A  stipulation  in  a  contract,  that  in  case  the  vendor  cannot 
deduce  a  good  titie,  or  if  the  purchaser  shall  not  pay  the  money 
on  the  appointed  day,  the  agreement  shall  be  void,  does  not  enable 
^ther  party  to  vitiate  the  agreement,  by  refusing  to  perform  his 
part  of  it :  the  seller  may  avoid  the  contract,  if  the  purchaset  do 
not  pay  the  money ;  the  purchaser  may  avoid  it,  if  the  seller  do 
not  make  a  title ;  or  the  contract  will  be  vt»d  if  the  seller  eamiot 

(a)  8eo  lMeo«.  &  WeU.  701.  (d)  DickcDomld,  lBligh,N.  S.MS. 

(b)  Bowei  c.  Cooper,  2  Hare,  40S.  (>)  U^nani  c.  Aldridgs,  3  Eni.  Ct. 
(e)  Fieme  c.  Wiight,  4   Modd.  SSI ;     271 ;  Bywater  c.  BichaidAOU,  1  AdoL  ft 

potU  ch.  S.    See  kUo  M0II07  v.  Steme,    EU.  fiOS. 
1  Dm.  &  Walab,  6SB,  et  fu. 
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foakfl  a  ^e ;  but  it  is  not  sufficieat  ibr  bim  to  toy  that  he  can- 
not (/).  And  where  the  seller  reserves  a  power  to  rescind  the 
contract  instead  of  answering  objections  to  the  title,  yet  if  he 
once  elect  to  answer,  he  is  precluded  from  afterwards  rescind- 
ing the  contract  (g)  ;  and  the  same  rule  would  apply  where  the 
GonditioQ  limits  the  purchaser's  right  to  make  objections  (A).  The 
seller,  of  course,  would  not  he  permitted  to  deliver  a  false  abstract 
io  order  to  enable  him  to  avoid  the  contract ;  and  if  he  insist  that 
be  has  that  right  to  rescind  the  contract,  he  cannot  at  the  same 
time  retain  the  deposit  (t). 

SIS.  The  estate  cannot  be  too  minutely  described  in  the  partic- 
nlars;  for  although,  as  Lord  Thurlow  observed,  it  is  impossible 
that  all  the  little  particulars  relative  to  the  quantity,  the  situation. 
Sec.  should  be  so  specifically  laid  down  as  not  to  call  for  some 
allowance  and  consideration,  when  the  bargain  comes  to  be  exe- 
cuted (ft);  yet  if  a  person,  however  unconversant  in  the  actual 
sidiatiou  of  his  estate,  will  give  a  description,  he  must  be  bound 
by  that,  whether  conusant  of  it  or  not  (I), 

24.  Lord  EUenborough  has  observed,-  that  a  little  more  fairness 
OD  the  part  of  auctioneers,  in  the  forming  of  their  particulars, 
would  avoid  many  inconveniences.  There  is  always  either  a  sup- 
presuon  of  the  fair  description  of  the  premises,  or  there  is  some- 
tUng  stated  which  does  not  belong  to  them  ;  and  in  favor  of 
justice,  considering  how  littie  knowledge  the  parties  have  of  the 
thing  sold,  much  more  particularity  and  fairness  might  be  expected. 
The  particulars,  he  added,  are  in  truth  like  the  description  in  a 
policy  of  insurance,  and  the  buyer  knows  nothing  but  what  the 
party  communicates  (m). 

25.  In  one  case  (n)  the  conditions  of  sale  stated  a  house  to  be 
"a  free  public-house."  The  lease  contained  a  covenant  to  take 
beer  from  the  lessors  ;  the  auctioneer  read  over  the  whole  lease  in 
*die  hearing  of  the  bidders,  but  he  stated  erroneously  that  the  cove- 
nant  had  been  decided  to  be  bad.     Tlie  purchaser   brought    an 

(J)  R«beit«  V.  WfUt,    2  Tau.  2flS ;  Thuilow ;  Schneider  t.  Heath,  3  Camp. 

RippingaUr.  Lloyd,   2  Ner,   1:  Mann.  Ca.  506.   Sea  ch.  7,  b.  3, 1,  in/™.  [J«ck- 

410;  Pages.  Adam,  i  Beav.  2B9,  potl,  son  it.  Mssi.  lllohn.  £23j  ATFcmui  e. 

ToL  2.  Taylor,  3  Cranch,  70 ;  State  v.  Uaillard. 

(;}  Tanner   i.  Smith,    10  Sim.  416;  2  Bay,  11.] 

Horley  v.  Cook,  2  Hare,  106.  (m)  See  3  Smith,  439  ;  and  see  Duke 

(A)  Cutta  V.  Thordey,  13  Sim.  206.  of  Norfolk  v.  Worthy,  1  Camp.  Ca.  337, 

(0  See  2  Hare,  111,  110.  aaipoil.     Waring  c.  Hogf-art,  1  Kv.  Si 

{*)  See  1   Ves.  jun.   224,  per  Lord  Uood.  39. 

Thuilow.  (n)  Jones  e.  Edney,  3  Camp.  Ca.  2B1  i 

(0  See   1   Yea.  jnu.   2L3,  pa-  Lord  FUght  v.  Booth,  1  Bing.  N.  S.  370. 

[•261 


L,  Google 


33  DGSCBIPTION    or    ESTATE 

action  to  recover  his  deposit.  Lord  Elleoborough  said  that  in  the 
conditions  of  sale  this  is  stated  to  be  "a  free  pubUc-house."  Had 
the  auctioneer  afterwards  verbally  contradicted  this,  he  should  have 
paid  very  little  attention  to  what  he  said  from  bb  pulpit.  Men 
cannot  tell  what  contracts  tbey  enter  into  if  the  written  conditions 
of  sale  are  to  be  controlled  by  the  babble  of  the  auction-room. 
But  here  the  auctioneer,  at  the  tinie  of  the  sale,  declared  that  he 
warranted  and  sold  this  a  free  public-house.  Under  these  circum- 
stances, a  bidder  was  not  bouod  to  attend  to  the  clauses  of  the 
lease,  or  to  coosider  their  legal  operation. 

2t).  Where  (o)  a  lot  was  described  on  a  plan  with  others,  and  the 
particulars  stated  that  this  lot  was  to  be  subject  to  the  same  rights 
of  way  and  passage,  and  other  rights  and  easements  over  the  same, 
as  were  then  enjoyed  under  the  existing  leases  of  the  Crescent 
bouses,  it  was  held,  that  the  sale  was  not  blading  upon  the  pur- 
chaser, because  a  way  over  the  lot  did  exist  for  the  Crescent 
houses ;  but  a  reference  to  the  other  part  of  the  particulars,  so  far 
from  throwing  any  light  upon  the  existence  of  the  way,  tended  to 
mislead  the  bidder  at  the  auction  ;  for  the  description  of  the 
Crescent  houses  noticed  a  right  of  way  over  another  part  of  the 
estate,  but  not  tills  right  of  way ;  and  although  the  plan  was 
referred  to,  it  contained  no  trace  of  any  right  of  way  over  this  lot 
for  the  use  of  the  Crescent  houses,  except  a  carriage  sweep,  for 
which  provision  was  made.  There  was  a  way  over  the  lot  for  the 
use  of  another  lot,  clearly  marked  upon  the  plan,  and  the  presence 
of  this  was  conadered  to  add  strength  to  the  conclusion  that  none 
other  was  intended  to  be  r«erved.  The  description  referred  to  of 
the  Crescent  houses,  stated  that-  the  lease  of  one  of  them  might  be 
seen  at  the  attorney's  office,  and  would  be  produced  at  the  sale. 

But  the  court  was  of  opinion  that  the  exception  of  the  rights  and 
easements  in  this  particular  lot,  and  the  above  reference  to  the 
lease,  did  not  impose  an  obligation  on  the  bidder  to  refer  to  the 
lease  itself.  Whatever  might  have  been  the  case,  if  the  particulars 
bad  been  confined  to  matter  of  description  only,  the  court  thought 
that  as  there  was  a  direct  reference  and  appeal  to  the  plan,  and 
the  plan,  whilst  it  disclosed  one  way,  altogether  omitted  any  trace 
of  the  way  in  question,  the  bidder  at  the  auction  could  not  be 
bound,  in  the  exercise  of  cu'dinary  prudence  and  vigilance,  to  look 
further;  that  the  inspection  of  the  plan  would  lull  all  suspicion  to 
sleep,  and  that  it  was  calculated  not  simply  to  give  no  information, 
(0)  Dykw  c.  Blake,  t  Bins.  ^-  C  463. 
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^Nit  actually  to  mislead.  Particulara  and  plans  of  this  nature 
should  be  so  framed  as  to  convey  clear  information  to  the  ordinary 
class  of  persons  who  frequent  sales  hy  auction,  and  they  would 
only  become  a  snare  (o  the  purchaser,  if,  after  the  bidder  has  been 
misled  by  them,  die  seller  should  be  able  to  avail  himself  of  ezpres- 
sions  which  none  but  lawyers  could  understand  or  attend  to.  The 
existence  of  the  way  was  not  sufficiently  disclosed  to  make  it  clear 
to  persons  of  ordinary  vigilance  and  caution,  and  the  contract  was 
not  binding  upon  the  bidder. 

37.  The  mere  exhibition  of  the  plan  of  a  new  street,  at  the  time 
of  the  sale  of  a  piece  of  ground  to  build  a  house  in  the  line  of  the 
intended  street,  does  not  amount  lo  an  implied  contract  to  execute 
the  improvements  exhibited  on  the  plan,  where  the  written  contract 
is  silent  on  that  head  (^p)  (I). 

28.  If  a  house  be  sold  with  all  the  lights  belonging  to  it,  and  it 
b  intended  to  build  upon  the  adjoining  ground  belonging  to  the  same 
owner,  so  as  to  interfere  with  tbe  lights,  a  right  so  to  build  should 
be  expressly  reserved  ;  it  will  not  do  to  describe  the  house  as 
abutting  on  building  ground  belonging  to  the  seller  (9)  (3). 

29.  Where  there  is  a  dispute  between  two  purchasers  at  a  sale, 
who  have  obtained  their  conveyances,  as  to  which  a  wall,  for  example, 
belongs,  a  handbill  advertising  the  properties  for  sale,  which  was 
circulated  in  the  sale-room  before  and  at  tbe  time  of  sale,  and  was 
seen  by  the  party  against  whom  it  is  sought  to  be  used,  or  his  agent 
who  bought  tor  him,  is  admissible  in  evidence  to  prove  that  the 
wall  was  reputed  to  belong  to  the  property  of  the  other  pur- 
chaser (r). 

30.  The  reading  the  lease  at  the  auction  by  the  auctioneer,  is,  as 
we  have  seen,  no  excuse  for  a  misdescription  of  the  terms  of  the 
lease  in  the  particulars  of  sale  (>). 

31.  And  where  a  lease  is  sold  by  auction,  the  purchaser  b  not 

(p)   Feoffees  of  Horiofi  Hospital  d.  (jJSwaaborongho.Coyenlry,  9  Bing, 

Gibson,  2   Dow.  301  ;  see  Compton  b.  305  ;  2  Moo.  ft  S.  362. 

Ttkhardi,   1   Price,   27 :    Beaumont  ».  (r)  Mnrloj  s.  M'Donnott,  3  Nev.  k 

Dukes,  Jac.  122  ;  Blanchaid  v.  Bridges,  Per.  3S6 ;  8  AdoL  &  EIL  138. 

4  Adol.  &  EU-  176 ;  Squire  o.  Campbell,  (i)  1  Bing.  N.  C.  379  ;  Jones  o.  Ed- 

1  Myl.  t  Koo.  *69 ;  Schteiber  o.  Creed,  ney,  lapra,  p.  2S  ;  see  Paterwm  r.  Long, 

10  Sim.  9.  0  Beav.  S90. 


(1)  Bnt  if  land  ia  conTBTed  se  bonnded  on  a  -way  upon  one  sides  tins  it  not 
merely  a  description,  but  an  implied  covenant  tbat  there  is  such  a  way.  Parker 
B.  Smitli,  IT  Mass.  413. 

(2)  Story  o.  Odin,  12  Maw.  1S7 ;  3  Kent,  (8th  ed.)  448  ;  Palmer  «.  Fletcher,  1 
Iierins,  122. 
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bound  to  oomjdete  liis  purchase  if  any  part  of  the  buildings  demised 
hare  been  lemored,  aJthougb  he  heud  the  lease  read,  and  the 
particulars  did  not  compriBe  the  buildmg  in  qnestioii  (t). 

35.  Altbou^  it  be  stipulated  that  do  fuulher  evidence  of  identity 
of  parcels  shall  he  requiral,  yet  such  proof  may  be  required,  if  the 
*de3criptions  in  the  title  deed  differ  from  each  other,  and  from  the 
particulars  of  sole  (u). 

33.  And  in  a  case  where  the  original  lease  craitained  a  power  of 
re-entiy  if  certain  trades  were  carried  on  upon  the  jMoperty,  and 
the  lessee  granted  under-leaBes  containing  no  such  stipulation,  and 
upon  a  sale  by  the  assignee  <tf  tbe  original  lessee,  the  conditions  of 
sale  stated  the  covenant  in  the  original  lease,  and  that  such 
covenant  would  be  inserted  in  the  underleases  to  be  granted  to 
tbe  purchasers,  but  no  mentioB  was  made  whether  the  covenant 
was  inserted  in  the  under-leases  already  granted,  the  purchaser 
was  allowed  to  recover  his  deposit  from  the  auctioneer  (x).'  Lord 
Tenterden  observed,  that  he  was  of  opinion  that  it  is  the  doty  of 
eveiy  person  truly  and  honestly  to  represent  that  which  be  is  to 
sell.  A  careful  man  and  a  lawyer  looking  at  these  conditicms  of 
sale  might  ask  what  were  tbe  tenos  of  tbe  leases  which  bad  been 
granted :  The  purchaser  b  informed  by  tbe  statemMit  in  the  con- 
ditions, that  tbe  original  lessee  is  restrained  from  carrying  on  these 
obnoxious  trades,  and  that  in  tbe  leases  to  be  granted  to  faim  a 
similar  covenant  is  to  be  entered  into.'  None  but  a  very  careful 
person  would  suppose  that  it  could  be  doubtful  whether  the  persons 
to  whom  under-leases  bad  already  been  granted  were  bound  in  the 
same  manner.  He  was,  therefore,  clearly  of  opinion  that  the 
plaintiff  <M3uld  not  be  bound  to  take  tbe  title. 

34.  In  stating  an  estate  to  be  of  any  given  "clear"  yearly  rent, 
tbe  parties  should  attend  to  the  meaning  of  tbe  word  "  clear,"  in 
an  agreement  between  buyer  and  seller ;  which  is  clear  of  all  out- 
goings, incumbrances,  and  extraordinary  charges,  not  according  to 
the  custom  of  the  country,  as  tithes,  poor-rates,  church-rates,  &Ec^ 
which  are  natural  charges  on  the  tenant  (y). 

36.  As  we  have  already  seen,  tbe  statement  that  the  property  is 
in  lease  binds  the  purchaser  to  the  covenants  in  tbe  lease  (z)  ;  but 
unusual  ones  should  of  course  be  stated. 

(i)  Granger  v.  Womra,  i  Camp.  Ca.     39 ;  see  Flight  c.  BtKith,  1   Bing.  N.  C. 
S3;  we  1   Bins.   N.   C.   379]  ami  Bee    8T0. 
Tomkiiu  V.  White,  3  Smith,  435.  (y)  Earl  of  TTTcoimd  e.  Duke  of  An* 

(u)  Flower  c.  Hnrtopp,  6  Bcbt.  476.      caster,  Ambl.  237 ;  2  Ves.  £00. 

(;e)  Wuingc.HoKartilRj.&Uaod.        (z)   Sunnt,  p.    8.      Ste  Patenon  v. 
Ltmg,  6  Beav.  SfiO. 
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37.  Where  the  agreement  waa  to  sell  the  lease  of  a  (wilie  h^tue, 
described  as  held  at  a  certaia  net  annual  rent  under  cwMww  mtd  tuual 
etnenants,  it  was  held  that  the  contract  was  binding  upon  the  pur- 
chtsor,  although  the  lease  (^wttined  a  covenant  to  pa^  the  land- 
tax,  sewers  rate,  and  all  other  taxes,  and  a  proviso  for  re-entiy  if 
toy  buaness  but  that  of  a  victualler  should  be  carried  on  in  the 
bouse  (m), 

*38.  And  in  Barratid  «.  Archer  (6),  where  the  particulars  of  sale 
described  the  estate,  which  was  in  the  lale  of  Ely,  as  consisting  of 
fea  land,  and  as  beiag  let  to  a  tenant  at  the  yearly  rent  of  1661^, 
and  stated  that  the  lessor  allowed  the  eau-brink  tax  aod  land-tax : 
it  appeared  that  the  estate  waa  also  subject  to  other  taxes  for  em- 
banking and  draining,  under  a  local  public  Act  of  Parliament, 
and  as  tbey  were  not  mentioned  in  the  particulars,  the  purchaser 
claimed  a  compensation  for  tiiem.  On  the  part  of  the  seller,  it 
was  insisted  that  there  was  no  misrepresenution,  and  that  the  jwr- 
ticular  expressly  meatiaoed  that  the  estate  was  fen  land,  and  enu- 
merated dl  the  taxes  which  tiie  landkml  allotted  to  the  tenant, 
and  that  it  was  not  usual  to  state  the  taxes  which  the  tenant  paid. 
The  Vice-ChaBCQllor  held  that  the  purehaser  was  not  entitled  to 
a  GompeDsatioB  (e). 

But  if  there  be  a  misrepresentation,  of  course  the  purchaser  would 
be  Nititled  to  cfHopensation. 

39.  Wbeie  the  particulars  did  not  state  that  the  annuity  ofiered 
iat  sale,  which  was  payable  out  of  the  UAls  of  Waterioo-bridge, 
was,  as  in  fact  it  was,  redeemable,  and  the  bridge  act  had  no  such 
pnvisioD,  the  purchaser  was  held  etititied  to  recover  bis  deposit, 
for  sellers  should  be  strictly  bound  to  disclose  the  real  iiature  of 
tbe  subject  of  the  contract  (d). 

40.  So  when  leasehold  houses  were  sold  by  auction  and  de- 
scribed as  a  well  secured  rental  for  about  fifteen  years,  with  rever- 
sionary interest,  and  no  notice  was  taken  of  an  Act  of  Parliament 
which  gave  power  to  a  company  to  purchase  the  property,  the 
purchaser  was  held  not  to  be  bound  by  the  sale,  for  he  never  in- 
tended to  contract,  and  did  not  contract  to  purchase  tiie  m«e 
right  to  compeosation  (e). 

41.  We  have    hiUierto  considered  cases  of  alleged  misdescrip- 
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ticn,  where  the  question  simply  was  whether  the  property  was 
properly  described.  But  it  is  common  for  sellers  to  guard  against 
misdescriptions  and  errors  by  an  express  condition  that  they  shall 
not  annul  the  sale,  but  that  a  compensation  shall  he  given  for  the 
difference  in  value.  Such  a  condition  however  does  not  extend  to 
fraudulent  errors. 

43.  This  was  decided  by  Lord  Ellenborougb  in  a  case  where 
the  estate  was  stated  in  the  particulars  to  be  (i&oul  one  mile  from 
Horsham,  It  turued  out  that  the  estate  was  between  three  and 
four  miles  frcxn  that  place.  Upon  an  action  brought  by  the  pur- 
chaser *lbr  recovery  of  the  deposit,  it  was  insisted  that  the  effect  of 
the  misdescription  was  saved  by  the  condition,  which  provided 
that  no  error  or  misstatement  should  vitiate  the  sale.  But  Lord 
Ellenborough  said,  that  in  cases  of  this  sort  he  should  always  re- 
quire an  ample  and  substantial  performance  of  the  particulars  of 
sale  unless  they  were  specifically  quahfied.  Here  there  was  a 
clause  inserted,  providing  that  an  error  in  the  description  of  the 
premises  should  not  vitiate  the  sale,  but  an  allowance  should  be 
made  for  it.  This  he  conceived  was  meant  to  guard  against  un- 
intentional errors,  not  to  compel  the  purchaser  to  ccmiplete  the 
contract  if  he  had  been  designedly  misled.  He  therefore  left  it 
to  the  jury  whether  this  was  merely  an  erroneous  statement^  or 
the  misdescription  was  wilfully  introduced,  to  make  the  land  ap- 
pear more  valuable  from  being  in  the  neighborhood  of  a  borough 
town.  In  the  former  case,  the  contract  remained  in  force,  but  in 
the  latter  case  the  plaintiff  was  to  be  relieved  from  it,  and  was  en- 
titled  to  recover  back  his  deposit.  The  plaintiff  had  a  verdict ;  so 
that  the  jury  must  have  thought  the  misdescription  fraudulent  (/). 

43.  And  of  couree  in  equity,  if  the  error  be  not  a  fair  subject  for 
compensation,  a  specific  performance  will  be  refiised,  although  the 
misdescription  arose  simply  from  negligence(l);  for  equity  wUl  enforce 
a  sale  with  a  compensation  for  a  slight  unintentional  misdescrip- 
tion, although  there  is  no  such  condition  (3),  and  will  not  assist  the 
seller,  where  there  is  such  a  condition,  if  the  misdescription  is  an 
important  one.  In  Stewart  v.  AUerton  (^),  where  a  lease  at  rack- 
rent  was  described  as  one  at  a  ground-rent,  Lord    Eldon  treated 

(/)  Duke  of  Norfolk  v.  Worthy,  1     Stewart  r.  Alliston,  I  Mer.  SB ;   Tiower 
C»mp.  Cs.  337  ;  see  Fenton  v.  Brown,    v.  Newcome,  3  Mer.  7IU. 
\i  Vee.  jun.  144 ;  1  Yes.  &  Bea.  377 ;        (^)  1  Mer.  26. 

(1)  See  McFerran  «.  Taylot,  3  Cranch,  270;  Bowles  e.  Bound,  A  Veiey  jr. 
(Sumner'i  ed.)  SOS  ani  note. 

!2)  King  r.  Bardeau,  fl  John.  Ch.  3S. 
[•30] 
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the  case  just  as  if  there  had  beeo  no  such  conditioD.  The  subject 
of  the  contract,  he  observed,  did  not  answer  the  vendor's  description 
of  it,  and  that  in  a  point  so  material  as  to  exclude  the  doctrine  of 
compensation,  which  ought  never  to  be  applied  to  a  case  like  the 
present  He  refused  an  injunction ;  and  added,  that  even  if  a 
court  of  law  should  judge  otherwise  as  to  the  representation,  he 
duHild  have  great  difficulty  in  decreeing  a  specie  prefonnance, 
where  the  description  was,  at  the  best,  of  so  ambiguous  a  nature, 
that  it  could  not  with  certainty  be  known  what  it  was  that  die 
purchaser  imagined  himself  to  be  contracting  fcK. 

44.  So  io  the  case  of  Powell  v.  Doubble  (h),  a  house  was 
described  in  the  particulars  of  sale  as  a  brick -built  dwelling-house. 
It  turned  out  that  the  house  was  built  partiy  of  brick  and  partly  of 
timber,  and  that  some  parts  of  the  e:tterior  were  composed  of  only 
*^tb  and  plaster,  and  that  there  was  no  party-wall  to  the  house. 
Shortly  after  the  sale  the  ancient  chimneys  fell  inwards  through 
the  bouse,  but  it  was  not  proved  to  what  this  was  attributable. 
There  was  the  usual  condition,  that  misdescriptions  should  be  the 
subject  of  allowance.  The  case  was  heard  upon  bill  and  answer, 
uid  the  bill  was  dbmissed  with  coats ;  as  the  Vice-Cbanceltor  was 
of  opinion  that  such  a  description  means  that  the  house  was 
twick  built  in  the  ordinary  sense,  and  that  it  was  not  a  subject 
for  coaipensatk>&. 

45.  And  even  at  law,  if  the  description  be  of  property  not 
wlxdly  belcmging  to  the  seller,  and  the  part  not  belonging  to  biro 
a  an  essential  part,  the  case  will  not  fall  witbin  the  condition, 
although  there  be  no  fraud,  but  mere  error ;  neither  can  a  pur- 
chaser be  compelled  to  take  another  property,  with  a  compensa- 
tion, in  lieu  of  that  by  error  described  in  the  particulars  (1). 

46.  Thus  in  a  case  at  nisi  prim  (i),  where  the  particulars  stated 
one  of  the  houses  to  be  No.  4  instead  of  No.  3,  although  the 
names  of  the  occupiera  were  correctly  stated,  and  the  houses 
Nos.  3  and  4  were  of  the  same  description,  but  the  latter  was 
in  rather  better  repur  than  tbe  former,  the  purchaser  brought  an 
action  for  his  deposit,  insisting  upon  his  right  to  rescind  the 
contract,  notwithstanding  the  condition  under  consideration. 
Best,  C.  J.,  agreed  with  tbe  rule  as  laid  down  by  Lord  EUen- 

(A)MS.  v.  C.  IS  June  1832.  ■     (('}Lettcliv.Mullett,3Car.&Pa;.  lis. 

(I)  See  Graham  s.  Hendren,  6  Muni  IBS ;  lUed  s.  Homback,  4  J.  J.  Maisb, 
311. 

[•31] 
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borough,  aod  said  that  if  it  waa  a  mere  error,  or  miastatemeDt 
from  error,  it  waa  cured  by  the  conditiona.  If  it  was  pure  mistalce, 
not  prejudicing  the  parly,  it  would  be  cured  by  the  conditions ;  but 
he  thought  that  auctioaeers  ought  to  be  nairowlj'  watched,  lest, 
under  the  idea  of  mistake,  they  covered  matenal  matters ;  but  if 
the  description  was  of  ant/  other  property  than  that  intended  to  be 
sold,  though  it  was  made  by  error,  the  conditions  did  not  cure  it. 
If  the  purchaser  had  intended  to  buy  the  house  sold,  notwith- 
standing  the  misdescription,  he  should  hare  thought  that  the  jury 
would  be  jusUfied  in  finding  a  verdict  for  the  defendant,  for  he 
should  not  suffer  the  purchaser  to  take  advantage  of  a  mistake  by 
which  he  was  not  prejudiced. 

47,  Id  a  case  (k)  in  which  a  sale  by  auction  was  made  under  a 
power  In  an  annuity  deed,  and  the  estate  was  described  as  a  sub- 
stantial brick  building  and  two  plots  of  ground,  the  whole  estimated 
to  let  at  35/.  per  annum,  and  the  conditions  stated  that  one  of  the 
plots  could  not  be  properly  identified  by  the  seller,  but  the  pur- 
chaser was  to  accept  by  the  description  only  contained  in  the 
*c(»iTeyance  of  it,  and  there  was  the  common  condition  as  to 
erron,  —  the  plot  not  identified  could  not  be  found,  and  the  pro- 
perty was  not  what  is  called  a  substantial  brick  building,  and 
would  not  fetch  the  rent  stated, — the  purchaser  was  allowed  to 
recover  his  deposit.  The  Chief  Justice  was  of  opinion,  that  if  any 
substantial  part  of  the  property  had  no  existence  or  could  not  be 
found,  the  purchaser  might  rescind  the  contract  m  loto,  evea  if 
the  seller  was  not  guilty,  of  any  fraudulent  nusrepresentatioD  in 
that  respect  (1)  :  deficiency  in  value  might  be  fit  matter  for  compensa- 
tioD,  but  not  the  total  absence  of  one  of  the  tilings  sold.  With 
reference  to  the  geoeral  description,  was  that,  the  learned  judge 
asked  the  jury,  a  bona  Jide  description  or  not  ?  If  they  thought  it 
an  exaggerated  description,  quite  beyond  the  truth,  and  that  the 
seller  was  not  acting  bona  Jide  when  he  gave  it,  that  circumstance 
alone  would  entitle  the  purchaser  to  rescind  the  contract,  notwith- 
standing the  language  of  the  condition  as  to  errors. 
(jI)  RoUnaon  p.  Hiugrore,  2  Uood.  tc  Hob.  S2. 

(1)  A  TendoT  U  bound  to  know,  that  be  actually  hai  what  he  pn^M>tcs  to  mB. 
And  even  though  tho  subject  mBtter  of  the  contract  be  liable  to  a  contingenoj, 

™v;,.i>  .«.«  .i~i»»^  it  i>TiQediately,  if  the  contingency  ha*  in  &ct  happenra,  the 


B  ia  terminated  by  the  death  of  the  penon,  in  whom  the  light  vetted, 

,uity  will  rescind  the  purchase.     Allen  v.  Hammond,  11  Peten,  70. 

horae  a  wild,  which  both  seller  and  purchaaer  believed  to  be  aliye,  the  pur- 


chasor  would  not  be  compelled  to  pay  the  consideration,  if  in  fact,  at 
the  eale,  the  hone  is  dead.     Allen  n.  Hammond,  11  Petei*,  SS. 
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48.  In  another  recent  case  (Q,  wbare,  upon  a  sale  by  auction, 
the  above-roenticMied  condition  was  inserted  in  the  conditions  of 
sale,  it  appeared  that  the  house  was  leasehold,  hut  that  a  small 
yard  mentioned  in  the  particulars  was  not  included  in  the  lease, 
but  was  held  bom  jrear  to  year  at  a  separate  rent ',  and,  although 
it  did  not  appear  that  the  sellers,  who  had  recently  acquired  the 
premises,  were  aware  of  the  fact ;  yet,  as  the  yard  was  proved  to 
be  an  essential  part  of  the  premises,  and  was  held  only  from  year 
to  year,  instead  of  for  the  term  in  the  house  as  stated  in  the  parti- 
culars, and  at  a  separate  lent,  the  Court  held  clearly  that  the 
defect  was  not  matter  of  compensation. 

49.  And  where  the.  misdescription,  although  an  unintentional 
one,  is  such  as  would  induce  a  peison  to  bid  who  really  wanted  the 
subject  as  described,  and  not  the  subject  as  it  exists,  or  perhaps  in 
other  words,  where  there  is  a  substantial  misdescription,  it  will  not 
ftU  within  the  condition. 

50.  Thus  in  a  late  case  (m),  where  the  premises  were  described 
in  the  printed  particulars  of  sale,  on  the  hack  of  which  the  pur- 
chaser had  signed  the  memorandum  of  the  contract,  as  calculated 
Sot  an  extensive  business  in  carpets,  haberdashery,  drapery,  paper, 
Aoor-cloth,  upholstery,  grocery,  tea-trade,  or  coach-building.  The 
premises  were  situated  in  the  Piazza,  Covent-Garden.  The  parti- 
culars also  stated,  "  that  no  offensive  trade  is  to  be  carried  on : 
diey  cannot  be  let  to  a  cofiee-house  keeper,  or  working  hatter." 
There  was  the  usual  condition  as  to  mistakes,  inc.  not  vitiating  the 
*C(Hitract.  The  lease  was  produced  at  the  sale,  and  the  proviso  for 
re-entry  partially  read  :  which  circumstance  was  used  only  to  nega- 
tive any  wilful  concealment  or  misrepresentation  by  the  seller  of 
the  terms  of  the  lease.  The  proviso  for  re-entry  extended,  amongst 
other  things,  to  the  premises  bmg  used  for  various  speci6ed  trades, 
or  as  a  shop  or  place  for  the  sale  of  any  provisions  whatever.  It 
was  held  that  the  purchaser  might  rescind  the  contract.  The 
Court  treated  the  case  as  standing  clear  from  any  fraud,  end  took 
the  description  to  have  originated  either  Irom  ignorance,  inadver- 
tence, or  accident.  The  question  therefore  simply  was,  whether 
the  misdescription  fell  within  the  condition.  It  was  extremely 
difficult,  the  Chief  Justice  observed,  to  lay  down  from  the  decided 
cues  any  certain  dcBnite  rule  which  should  determine  what  mis- 

(0  l>ot«li  v.  Hutcluiuon,  3  AdoL  &        (n)  Flight  v.  Booth,  t  Bing.  N.  S. 
JSIL   356;   and  lee  llilla  v.   Oddy,   2    37i>. 
Ctmnpt.  t  Mees.  103. 
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statement  or  mtsdescription  id  the  particulars  should  justify  a 
rescinding  of  the  contract,  and  what  should  be  the  ground  of  com- 
pensation only,  All  the  cases  concur  in  this,  that  where  the  mis- 
statement is  willut  or  designed,  it  amounts  to  fraud,  and  such  fraud, 
upon  general  principles  of  law,  avoids  the  contrtct  altogether.  But 
witli  respect  to  misstatements  which  stand  clear  of  firaud,  it  is 
impossible  to  reconcile  all  the  cases  ;  some  of  them  laying  it  down 
that  no  misstatements  which  originate  in  carelessness,  however 
gross,  shall  avoid  the  contract,  but  shall  form  the  subject  of  com- 
pensation only  ;  Duke  of  Norfolk  v.  Worthy,  Wright  v,  Wilson  ; 
whilst  other  cases  lay  down  the  rule,  that  a  misdescription  in  a 
material  point,  although  not  proceeding  from  fraud,  is,  in  a  mate- 
rial and  substantial  point,  so  far  afiecting  the  subject  matter  of  the 
contract  that  it  may  reasonably  be  supposed  that,  but  for  such 
misdescription,  the  purchaser  might  never  have  entered  into  the 
contract  at  all ;  in  such  case  the  contract  is  avoided  altogether, 
and  the  purchaser  is  not  bound  to  resort  to  the  clause  of  com- 
pensation. Under  such  a  state  of  facts,  the  purchaser  may  be 
considered  as  not  having  purchased  that  which  was  really  the  sub- 
ject of  the  sale,  as  in  Jones  e.  Edney,  where  the  mbdescriptioit 
was  held  to  bd  fatal  (I).  It  appeared  to  the  Court  that  a  lease 
which  was  described  as  containing  a  restriction  against  ofiensive 
trades,  and  a  lease  containing  restrictions  not  only  against  ofien- 
sive  trades,  but  also  against  some  trades  that  are  inoffensive,  were 
not  one  and  tlie  same  thing,  but  a  different  subject  matter  of  con- 
tract ;  and  that  where  a  man  purchases  by  the  former  description, 
it  may  very  well  be  supposed  that  he  would  not  have  become  the 
•purchaser,  whether  he  bought  for  the  purpose  of  carrying  on  trade 
upon  the  premises  himself  or  for  money  Investment,  if  he  had 
known  the  lease  had  contained  tbe  larger  and  more  extensive 
restrictions,  and  the  purchaser  was  held  not  to  be  bound  by  the 
sale,  but  entitled  to  recover  his  deposit. 

51.  And  in  the  case  of  Dykes  o.  Blake  (n)  already  referred  to 
where  a  right  of  way  over  the  lot  sold  was  not  described  so  as 
to  bind  the  purchaser,  there  was  the  usual  condition  as  to  mis- 
descriptions, &c.  The  lot  was  described  as  "  a  first-rate  building 
plot  of  ground,"  and  as  having  an  extended  frontage  ;  and  it  was 

(n)  Supra,  p.  26;  i  Bing.  N.  C.  476. 

(I)  Tho  Chief  Justice  reftned  to  Jones  u.  Edncy,  and  Waring  e.  Ho^art,  as 
■ulhorities  that  misdeBcription  by  negligence  only  wonld  vitiate  the  sale ;  but  in 
neither  of  theie  cues  does  there  appear  to  haye  been  the  above  condition. 
[•34] 
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beld  that  Hhis  was  not  a  Bubjact  of  compensation  within  the  eoKB- 
lioD.  The  Court  observed  that  the  purchaser  mi^t  safely  eon- 
ctnde,  as  the  seller  intended  him  to  conclude,  that  be  might  pur- 
chase the  whole  lot  far  the  purposes  of  building.  But  the  direction 
of  the  vnj  claimed  would  reader  the  close  altogether  useless  for 
the  very  purpose  tor  which  it  was  known  to  be  purchased. 

52.  And  although  there  be  Ibis  cooditioo  providing  a  compensa- 
tioo,  yet  the  sale  will  be  vend  if  fixND  the  nature  of  the  case  no 
astimate  otn  be  made  of  the  dinunu^on  in  value.  Thus  where  a 
reversion  was  sold  after  the  death  of  a  person  aged  66,  in  case  he 
should  not  hare  cMldren,  and  it  turned  out  that  he  was  only  64, 
Lnd  Teoterden  held  that  the  sale  was  void.  He  said  that  m  the 
case  oT  a  reversion  simply  expectant  on  the  death  of  an  individual, 
if  a  rautake  be  made  in  his  age,  a  compensation  may  be  made 
under  the  conditton,  for  the  difference  of  value  may  be  computed  ; 
but  where  there  is  an  additimal  contingency,  such  as  that  of  the 
birth  of  future  children,  in  this  case  the  difference  of  age  alters 'the 
likelihood  of  the  cootingency,  aad  in  such  a  case  therefore  no  esti- 
mate can  posnbly  be  made  of  the  difference  in  value  between  the 
thing  described  and  the  thing  sold,  end  the  contract  itself  must  be 
vacated  (o). 

53.  And  in  Flight  v.  Booth  (p),  where  the  covenants  restricting 
tfae  trades  were  not  truly  stated,  the  Chief  Justice  asked  bow  the 
condition  could  govern  such  a  misstatement  as  that,  what  action 
at  taw  could  be  framed  upon  it  ?  It  would  at  least,  he  added,  in- 
volve the  purchaser  in  great  difibulty. 

54.  And  the  case  of  Stewart  v.  AUerttm,  before  quoted,  may 
periups  also  be  referred  to  this  head,  for  Lord  Eldon  thought  the 
difference  between  an  estate  let  upon  a  ground  rent  and  one  let  at 
rack  rent  was  not  a'subject  for  compensatioo  (9). 

*55.  So  far  the  points  appear  to  be  settled,  but  as  tfae  reader  will 
have  observed,  a  difference  of  opinion  seems  to  have  prevailed  upon 
tbb  general  point,  viz.,  whether  a  misdescription  in  an  important 
respect  is  fatal  where  it  is  occasioned  by  carelessness  or  error,  and 
not  by  fraud.  In  addition  to  the  opinions  expressed  in  the  cases 
already  quoted  there  are  other  authorities  on  this  head. 

56.  Thus  in  Wright  0.  Wilson  (r),  where  the  action  was  brought 
to  recover  the  deposit  on  account  of  a  misdescription,  and  there 

(o>  BlMTwood  «.  BaUiu,   1  Mood,  k        (?)  SttprxhP-  30  ;  1  Mai.  30. 
M*lk.  194 ;  S  Can.  ft  Fay.  886.  (r)  1  M(k>£  k  Bob.  307. 

(t>)  1  Blii|.  M.  C.  878.  878. 
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was  the  usual  clause  as  to  miadesciipdoos,  It  appeared  that  the  par^ 
ticulars  of  sale  referred  to  a  map  as  coDtainlDg  the  description  of 
the  estate,  and  in  that  map  a  turnpike  road  was  set  out  immedH 
ately  adjoioiDg  the  premises  ;  whereas  it  turned  out  that  there  was 
DO  turnpike  road  within  a  quarter  of  a  mile,  and  that  what  on  the 
face  of  the  map  appeared  as  a  turnpike  road  was,  in  fact,  a  mere 
.fix)tpatfa. 

There  was  no  evidence  on  either  side  to  show  how  tlie  misdescrip- 
tion had  oiiginated,  although  it  was  said  to  have  arisen  from  the 
miscopying  of  a  map  (t).  Mr.  Justice  Park,  after  referring  to  the 
case  of  the  Duke  of  Norfolk  v.  Worthy,  said  that  he  should  direct 
the  jury  that  if  the  misdescriptian  was  a  wilful  and  designed  one,  and 
had  been  inserted  by  any  one  employed  to  make  the  plan  or  con- 
nected with  the  sale,  that  would  be  a  fraud  adopted  by  the  vendors, 
and  consequendy  would  annul  the  bargain  altogether,  although 
the  vendors  themselves  might  not  have  been  aware  of  the  misde- 
scription. But  if  the  jury  thought  that  the  misdescription  bad 
originated  in  error,  then  however  groat  the  negligence  of  the  vendort 
.might  be,  he  was  of  opinion  that  they  were  bound  to  6nd  tbeir  vei^ 
diet  for  the  vendors.  Supposing  even  that  the  mistake  were  so 
important  as  the  purchaser's  counsel  offered  to  prove  it  to  be,  still 
the  purchaser  must  abide  the  event  of  having  bought  an  estate 
without  looking  at  it,  and  subject  to  the  condition  in  question. 
He  was  further  of  opinion,  that  the  onus  of  proving  the  liaud  lay 
<ya  the  purchaser,  the  presumption  of  law  being  against  fraud. 

57.  Again  (i),  where  a  house  was  sold  by  aucdon  as  held  by  a 
low  ground  rent,  viz.,  at  a  ground  rent  of  \bl.  per  annum,  and  in 
truth  the  house  and  three  others  were  comprised  in  an  original 
lease  at  35/.  a  year,  aud  there  was  the  usual  clause  as  to  errors  of 
description,  tlie  Learned  Judge  at  nut  priut  put  the  question  as 
being  whether  this  was  a  wilful  misdescription  by  the  sellers  or 
by  some  of  their  ageuts,  or  a  mistake.  He  should  say  that  it  was 
a  wilful  misdescription,  and  that  there  was  no  doubt  about  it.  The 
*purohaser  had  a  right  to  avoid  the  sale  unless  the  jury  should 
think  the  misdescription  arose  from  mistake.  This  was  a  misde- 
scription which  would  materially  enhance  the  value. 

5S.  We  cannot  fail  to  perceive  that  the  strong  leaning  of  the 
Courts  is  properly  against  the  seller  where  the  misdescription  b  an 
important  one,   and  not  fairly   a  subject  for  compensation.     The 

(1)  See  6  Cui.  ft  f  Sf .  731.  (e)  Milla  b.  Odd;,  S  Cwr.  ft  Vtif.  T2S. 
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Opinion  expressed  in  Wright  e.  Wilson,  that  if  there  be  error  only, 
the  purchaser  will  be  bound,  however  gross  the  negligence  of  the 
seller  may  hare  been,  has  not  been  followed,  nor  can  the  onus  of 
proring  the  fraud  altogether  be  thrown  upon  the  purchaser  where 
there  b  a  gross  misdescHption.  For  gross  negligence  may  well  be 
beld  tantamouDt  to  fraud,  where  a  seller  issues  an  actual  descrip- 
tion of  hb  property,  and  limits  his  responsibility  by  such  a  condi- 
tion, and  a  jury  would  be  warranted  in  coming  to  the  conclusion 
that  there  was  fraud,  from  the  facts,  viz.  the  means  of  knowledge, 
the  duly  imposed  upon  the  seller  to  use  due  diligence,  the  desciip- 
tlon  var^-ing  in  important  matters  from  the  aclual  state  of  the 
property,  and  the  tendency  of  the  misdescription  to  mislead  a  pur- 
chaser whom  it  may  be  said  compensation  would  not  compen- 
sate. It  is  not  like  a  case  where  the  seller  should  say,  '  I  do  not 
choose  to  inquire ;  I  have  described  the  property  as  I  believe  it  to 
be,  and  if  any  one  buy,  he  must  take  it  whether  it  answer  the 
descriptioD  or  not,  only  with  a  compensation.'  But  in  these  cases 
the  purchaser  has  a  right  to  presume  that  the  seller  is  acting  bona 
^^e,  and  has  used  due  diligence.  The  condition,  as  the  Court  ob- 
served in  Flight  V.  Booth,  will  comprehend  a  case  where  there  is 
half  an  acre  more  or  less  than  b  described,  or  cases  which  resolve 
themselves  into  simple  cases  of  that  nature  (w).  This  is  no  doubt 
clearer,  where  the  coudilimi  provides  for  a  compensation  to  be  paid 
to  either  the  purchaser  or  the  seller,  as  the  case  may  be,  than  where 
it  applies  only  to  a  compensation  to  the  purchaser;  for  the  fonner 
condition,  which  is  the  \isual  one,  forbids  the  construction  that  the 
seller  is,  by  gross  negligence,  to  misdescribe  the  property  and  then 
to  claim  an  adiGonal  price  for  some  advantage  which  be  has 
omitted  to  mention  ;  and  the  like  construction  must  prevail,  whe- 
ther the  compensation  be  payable  to  the  purchaser  or  to  the  seller  (1), 

59.  Where  the  timber  and  other  trees  are  to  be  taken  by  the 
purchaser  at  a  valuation,  it  should  be  sUted  accurately  for  what 
trees  he  is  to  pay. 

60.  In  case  where  there  were  several  lots,  it  was  stated  after  two 
of  them,  that  the  timber  on  them  was  to  be  paid  for.  The  particulars 
*were  silent  as  to  the  timber  on  die  other  lots,  which  was  of  consider- 
ably greater  value ;  but  there  was  a  general  condition  that  all  the 
timber    and   timber-like   trees,   down  to    la.    per  slick   inclusive, 

).  1 ;  White  V.  Cnddon,  8  CU.  ft  Fin. 

(1)  8m  upon  thit  suttjoct  Uie  mm*  dted  ant«  4,  In  note. 
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should  be  taken  at  a  &ir  valuaticm.  The  purchaser  of  the  lots,  to 
which  no  statement  was  annexed,  ckumed  the  timber  without 
paying  for  it  j  and  the  Master  of  the  Rolls  thought  that  a  purchaser 
might  .be  so  fairly  impressed  with  that  idea,  notwithstanding  the 
general  condition,  that  he  refiised  to  compel  him  to  peii(»n  the 
contract  according  to  the  seller's  construction  (x). 

61.  But  although  it  should  be  merely  stipulated  that  the  pur- 
chaser shall  pay  for  timier,  yet  he  must  pay  for  trees  not  stricUy 
timbtr,  if  conudered  so,  according  to  the  custsm  of  the  country  (t/)  ; 
and  in  one  case,  where  by  the  condition  it  was  expressed  that  all 
timber  and  timber-like  trees  should  be  taken  at  a  valuation,  the 
purchaser  was  held  liable  to  pay  for  certain  pollards  (z). 

62.  It  is  proper,  also,  to  make  some  provision  as  to  articles  not 
properly  fixtures.  Lord  Hardwicke,  said,  that  if  a  man  sells  a  house 
where  there  is  a  copper,  or  a  brewbouse  where  there  are  utensils, 
unless  there  was  some  consideration  given  for  them,  and  a  valuation 
set  upon  them,  they  would  not  pass  (a).  But  in  the  absence  of 
any  stipulation,  coEomon  fixtures  would  pass  to  the  purchaser  under 
the  commcn  ccmveyance  (b)  (1)  ;  unless  it  could  be  collected  from 

{x)  Hlgginsoii  V.  Cloww,  15  Yes.  jun.        (a)  Ex  pari*  Quince^,  I  Atk.  47S. 
fil6.  (A)  Col^TBve  V.  Diu  Santa*.  2  Bud. 

Cy)  Duke  of  Chaodos  v.  Talbot,  a  P.  &  Ciew.  76 ;  3  BowL  &  R.  26S  i  £i  pmu 

Wma.  601  ;  Anon.  Ch.  2£  July  ISOS.  Lloyd,  1  Mont.  &  Ayr.  494;  Longstiff 

(>)  Babbett  e.  Raikea,  Wood&ll  L.  ft  v.  Mes^e,  2  AdoL  ft  £11.  1S7  ;  mtdi^ 

T.  224,  6th  ed.;  and  Me  Aulmey  tF.  Fisli-  man  e.  Walton,  4  Msm.  &  Wela.  40S. 
«r,  10  East,  446. 

(I)  Aa  between  vendot  and  vandee  of  land,  nil  flxtniea  paoa  to  the  latter. 
Hurw^  they  were  eroated  ibi  the  puiposoa  of  trade  or  mann&cturea.  Miller  c. 
Plumb,  e  Conen,  66fi.  The  role  i>  the  aame  as  between  heir  and  ezeontor,  ib; 
SpencarCb.  3.  inHolmea  v.  Ttemper,  20  John.  29.  Butit  is  otherwise, as  between 
tenant  and  landlord  or  rerenioner,  and  ai  between  tenant  for  life  and  lemain- 
der-nuD.  Uiller  v.  Plumb,  6  Cowen,  66$.  A  cotton  gin  attached  to  the  Koaia 
in  the  gin-houae  upon  a  cotton  plantation,  paueB  with  the  land.  Farris  c. 
'Walker,  1  Bailey,  £40.  So  of  a  packing  screw.  M'Daniel  r.  Moody,  3  Stewart, 
314.  So  a  Bteam  engine  with  ita  fixtures,  need  to  diiTe  a  bark-mill  and  pound- 
ers, to  break  hides  in  a  tannery,  erected  by  the  owner,  passes  by  the  sale  of  the 
frsdiold.  Ivea  s.  Onlsby,  7  Watts,  lOS.  See  Voorhies  r.  Freeman,  2  Watts  & 
Serg.  1 16  ;  Pyle  b.  Fennock,  2  Watts  k  Serg.  SSO  ;  Sparks  c.  State  Bank,  7 
Black.  469.  So  a  steam-engine,  boilers,  &c.  and  machinery  adapted  to  be  moved 
t^  auch  ennne,  by  means  of  connecting  bands,  and  other  gearing,  which  are 
Tdaeed  in  a  oujlding,  designed  for  the  manujactuie  of  steam-ei^ines  and  othM 
heavy  iron  work,  aie  fixtures  or  in  the  nature  of  fixtures  ;  Winslow  v.  Merchants' 
Ini.  Co.. 4  Metcali^  306 ;  and  as  between  the  mortgagor  and  mortgagee,  cannot 
be  removed  by  the  mortgagor,  or  otherwise  disposed  of  by  him,  while  the  mort- 
gage is  in  foKe,  though  i^aced  in  the  building  by  the  mortgagor  after  the  mort- 
nure,ib.:  Voochia  o.  Freeman,  B  Watu  &  Scrg.  116;  Pyle  p.  Pennock,  2  Watts 
ft  S^.  390 ;  Day  u.  Peckins,  2  Sandford  Ch.  359.  In  Despatch  Line  of  Packets 
«.  Bellamy  Usnf.  Co.  12  N.  Hemp.  205,  it  n-as  held  that  an  eogiue  used  in  a 
building,  and  which  could  not  be  lemored  without  taking  down  a  part  of  the 
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the  context  that  ihej  were  not  intended  to  pass ;  as  if  a  cooTeTance 
be  made  of  an  irOD-foundry  and  a  dwelling-bouae,  together  with  all 
grates,  btulers,  bells,  and  other  fixtures  b  and  about  the  dwelling- 

wUBh  m  affixed  or  fkitaned  to  the  freehold,  and  u>ed  irith  it,  paitake  oi  fho 
chnactet  of  ztti  Mtate,  become  psrt  of  it,  and  pan  by  conTejance  of  tlie  land- 
Bat  where  the  owner  of  a,  wooUcaiding  fsotarj'  had  mnH^aged  it  and  the  appui- 
fwiaitcea  fi^  MnTltlg  m  the  Mme,  but  stiU  reinamed  in  poeaeaaion,  the  machinery, 
■ttaehed  to  the  building  by  a  leather  band,  which  might  eaaily  be  slipped  off,  bnt 
on  account  of  ita  loxc  and  weight  being  required  to  be  taken  m  pieces  in  order  to 
remove  it,  was  haU  liaUe  to  be  taken  by  the  creditors  of  the  mortgagor.  Qale 
t.  Ward.  14  Maaa.  3fi2.  See  Walker  r.  Sherman,  30  Wendell,  636,  The  abore 
caae  of  Qale  r.  Ward  iauiid  not  to  be  opposed  to  thedecirion  in  Wlnslow  t,  Her- 
chanta'  Ina.  Co.  ubi  npn,  4  MetcaU^  813,  SH.  A  mortgagor  has  no  right  to  re- 
move a  srist-mill  or  the  appurtenances  erected  by  him  on  the  mortgaged  land. 
PctengtU  V.  Brana,  6.  N.  Hump.  64.  By  the  conveyance  of  a  Baw-miU  with 
the  appirtenancea,  the  mill-chain  don  and  bara,  being  in  their  appropriate  places 
at  the  time  of  the  conveyance,  were  neld  to  have  pasned.  Farrar  c.  Stackpole.  S 
GrecDl.  164.  A  kettle  in  a  fulling-mill  set  in  brick  work,  pasaes  to  the  mortgagee 
ctfthamilL  Union  Bank  d.  Emenon,  15  Mass.  136;  Despatch  Line  of  Packets  e, 
Bellamy  MonT.  Co.  12N.  Hamp.  233.  Where  the  owner  of  land  erects  upon  it  adye- 
hoose,  and  aats  up  dye-kettles  therein  firmly  secnred  in  brick  work,  they  becinne 
part  of  the  realty  and  pau  by  a  deed  of  the  Land,  without  express  words.  Noble 
>.  Bosworth,  19  Pick.  314. 

Inm  stores  fixed  to  the  brick  work  of  the  ehimniea  of  an  house  are  a  part  at 
the  house,  and  pass  with  it  on  an  extent  of  an  execution  upon  it.  Uoddard  v. 
Caksae,  7  Uaaa.  432. 

Whidowa  in  a  dwelling'house  are  fixture*,  and  pass  by  the  conveyance  of  the 
eatate.     SUte  r.  EUiot,  11  N.  Hamp.  SIO. 

Fencing  materials  on  a  brm,  which  have  been  uaed  as  a  part  of  the  foocea,  bnt 
are  temporarily  detached,  without  any  intent  of  dlvetting  them  fi«m  thdr  use  ■• 
such,  are  a  part  of  the  freehold,  and  pass  by  a  convevance  of  the  farm  to  a  pur- 
rhMiiT      Ooodiioh  c  Jones,  2  Hill,  142.     See  Despstc^  line  of  Packets  s.  BelU' 


L  Co.  12   N.  Homp.  232  ;  Qibeon  v.  Vanghn,  2  BaUey,  339.    A  conver- 

and  conveys  the  grain  growiiuon  it  to  the  purehaaer.     Wilkins  c,  Vaah- 

r,  1   Watta,  264 ;  Bumiide  v.   Wightman,  9  Watts,  46 ;  8.   C.  2  Watts  k 


Serg.  268.    But  see  Austin  t.  Sawyer,  9  Cowen,  3S.     Qrave  stones,  when  el 
•la  fixtures.     Sabinv.  Harkness,  4N.  Hamp.  416. 

Other  articlw,  though  in  some  meastire  attached  to  the  freehold,  hare  bean 
hdd  not  to  pats  by  a  conveyance  of  it.  Such  as  a  store,  with  a  Ainnel  running 
into  the  chimney.  Williams  v.  Bailev,  3  Dana,  lfi2 ;  Freeland  v.  Southworth, 
24  Wendell,  191;  Green  c.  First  Parish  in  Maiden,  10  Pick.  504;  Goddardv. 
Chaae,  7  Uass.  432 ;  Galfield  e.  Ha^ood,  17  Pick.  192 ;  Gray  v.  Holdahln,  17 
Se^.  t  B-  41fi.  So  a  still  fixed  in  a  rock  ftunace,  which  furnace  was  built  in- 
tide  and  againit  the  wall  of  a  house  erected  for  the  purpose,  waa  held  not  to  pass 
by  (hs  extent  of  an  execution  ontheland,inM'CIintocks.  Giaham,  3  M'Cord,fi8S. 

Where  the  land  conveyed  is  public  property,  the  grant  will  not  pass  wood,  whieh 
hia  been  previously  cut  and  corded  by  a  person  without  title.  Jones  v.  SneUon, 
3  UisBouri,  393. 

Machinery  in  a  woolen  lactory,  not  appearing  to  be  affixed  or  faatened  to  the 
bnildiiigB  or  land,  does  not  paaa  with  the  fre^old  on  a  division  of  real  estate. 
Walker  e.  Sherman,  20  Wendell,  636 ;  Despatch  Line  of  Packets  v.  Bellamy 
Mant  Co.  12  N.  Hamp.  234.  See  Gale  c.  Ward,  14  Mass.  3fi2 ;  Famr  c.  Stack- 
p<de,  e  OreenL  164 ;  Voorhies  e.  Freeman,  2  Watts  ft  Serg.  116  ;  Cresson  v. 
Stout,  17  John.  IIS,  121 ;  Swift  r.  Thompson,  9  Conn.  63. 

A  mortgagee  after  a  recovery  on  a  bill  in  equity  by  the  mortgagor  to  redeem, 
and  before  possession  taken  under  the  judgment,  may  lawfully  t^e  down  and 
carry  away  a  bam,  and  a  shed  used  aa  a  blacksmith's  shop,  erected  by  him  on  the 
land  mortgaged,  the  materials  of  which  were  his  own,  there  being  no  cellar  under 
ethei  of  Uic  buildings,  and  no  ii^ury  done  to  the  soil  by  the  removal,  other  Uun 
what  m»  have  arisen  from  taking  up  a  £aw  posts  on  which  the  end  of  the  bsra 
rsstad.    Taylora.  TowiMend,8Ita8s.  411. 
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bouse ;  the  enuiDention  of  the  fixtures  in  the  bouse  will  prerent 
the  fixtures  in  the  foundry  from  passing  (c). 

63.  If  a  seller  wish  to  protect  himself  against  the  production 
of  deeds  not  in  his  possesaion,  he  must  state  distinctly  his  inten- 
tion, for  a  coodilian  that  the  seller  should  deliver  an  abstract  and 
deduce  a  good  ^tle  was  held  to  authorise  the  purchaser  to  require 
the  deeds  to  be  produced  to  verify  the  abstract,  although  they 
were  not  all  in  the  seller's  possession ;  and  in  the  condition  to 
deliver  up  to  the  purchaser  all  the  title-deeds  and  copies  of  deeds 
or  other  documents  in  the  seller's  custody,  it  was  expressed,  "but 
that  he  should  not  be  bound  to  produce  any  original  deed  or  other 
*documeiits  than  those  in  his  possession  and  set  forth  in  the  abstract." 
It  was  observed,  that  it  by  no  means  follows  that  the  vendor  cannot 
prove  bis  title  because  he  has  not  in  his  possession  all  the  deeds  ne- 
cessary for  that  purpose.  It  could  not  therefore  have  been  inferred 
by  Uie  purchaser  that  the  restriction  as  to  the  liability  to  deliver  up 
certain  deeds  was  to  apply  to  the  liability  to  produce  them  for  the 
purpose  of  proving  the  title,  and  tf  that  inference  was  not  obviously 
to  be  drawn  from  the  conditions,  a  court  of  equity  ought  not  to 
compel  a  purchaser  to  take  the  estate  without  a  title.  There  was 
nothing  in  the  conditions  of  sale  sufiicient  to  lead  the  purchaser  to  - 
understand  that  he  would  have  no  right  to  have  any  evidence  of  any 
title  to  the  land  sold,  unless  the  vendor  should  happen  to  be  in 
possession  of  deeds  sufficient  for  that  purpose,  a  circumstance  of 
which  the  purchaser  could  know  nothing.  Whether  that  was  the 
intention  of  the  vendor  or  not  was  immaterial,  if  be  did  not  take 
proper  means  to  explain  such  intention  to  the  purchaser  (d). 

(0  Hare  o.  Horton,  6  Barn.  &  Adol.         (rf)  Southby  e.  Hntt,  2  MyL  Sc  Crm, 
716  ;  Bee  Birch  r.  Dawson,  2  Adol.  ft    207. 
EIL  37 ;  a  caas  upon  a  will. 

The  mcrrable  scenery  in  a  theatre,  and  the  flaring  stages,  do  not  pass  with  the 
building ;  but  the  penoanent  stage  does.     Olympic  'ITicatro,  2  Browne,  279,  285. 

A  house  built  for  a  distillery  was  sold,  and  it  vraa  held  that  the  joists,  vats^ 
buckets,  pickets,  and  faucets,  did  not  patiB  by  the  deed ;  but  the  pumpa,  dsteml, 
iron-g;atuig!t,  door,  distillery,  and  horse-millH,  passed  bv  the  deed.  Xirwen  v. 
Latour,  1  Harr.  R  John.  284.     Sec  Ilovey  r.  Smith,  1  Barbour,  372. 

The  rule  that  objects  must  be  octually  and  firmly  affixed  to  the  freehold,  to  bo 
considered  realty,  or  otherwise  to  be  considered  personalty,  is  far  from  lumishing 
a  criterion  of  what  nhall  be  deemed  fixtures.  Doors,  window -blinds  and  abutters, 
capable  of  being  removed  without  the  slightest  damage  to  a  house,  and  ei-en 
thouKb,  at  the  time  of  con-rcyancc,  attachment,  or  mortgage,  actunllv  detached, 
would  be  deemed  a  part  of  the  house  and  pass  with  it.  And  so  mirrors,  ward- 
robes, and  other  heary  articles  nf  furniture,  though  fastened  to  the  wall  by  screws 
with  coiuiidorahle  flnnness,  must  doubtless  be  regarded  as  chattels.     Winalow  e. 
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64.  And  there  must  be  express  condiUoas  where  the  seller  intends 
to  throw  upon  the  purchaser  the  expense  of  searches,  of  making 
out  the  representation  to  attendant  terras,  or  of  tbe  assignmeot  of 
tbera,  or  the  expense  of  travelling  to  a  distant  place  to  examine  the 
abstract  with  the  deeds  or  the  like. 

65.  Where  the  title-deeds  caonot  be  delivered  up,  some  prov'ision 
should  he  made  as  to  the  expense  of  tbe  attested  copies,  and  the 
covenants  to  produce  tiiem,  which  will  otherwise  fall  upon  the 
vendor  (e)-;  and  where  tbe  estate  is  sold  in  many  lots,  and  the  title- 
deeds  are  numerous,  nearly  tbe  whole  purchase-money  may,  per- 
haps, be  exhausted.  In  one  case,  the  lots  were  more  than  300,  and 
tbe  copies  came  to  3,000f. 

66.  If  the  estate  is  leasehold,  and  the  vendor  cannot  procure  an 
abstract  of  the  lessor's  title,  this  fact  should  be  stated  in  the  con- 
ditions (/). 

67.  A  purchaser  of  a  leasehold  estate  must  covenant  with  the 
vendor  to  indemnify  him  against  tbe  rent  and  covenants  in  the 
lease,  although  he  is  not  expressly  required  to  do  so  by  the  con- 
ditions of  sale  (^)  ;  and  it  will  not  vary  the  case  that  he  is  not 
entitled  to  any  covenants  for  title  ;  for  example,  where  tbe  sale  is 
by  an  executor  of  an  assignee  (A)  ;  but  assignees  of  a  bankrupt 
selling  a  lease  which  was  vested  in  him,  cannot  require  the  pur- 
chaser *lo  enter  into  such  a  covenant  for  their  indemnity  or  the 
indemnity  of  the  bankrupt  (i). 

68.  And  although  a  purchaser  is  not  required  by  the  conditions 
of  sale  to  give  an  indemnity  against  tbe  rent  and  covenants,  and 
an  assignment  is  actually  executed  without  any  indemnity  being 
given;  yet,  even  a  verbal  agreement  by  the  purchaser,  before  the 
sale,  to  secure  such  indemnity,  will  be  carried  into  a  specific  exe- 
cution, if  it  be  dbtinctly  proved  (k). 

69.  Where  a  vendor  is  only  an  assignee  of  a  leasehold  estate, 
and  is  not  hound  by  covenant  to  pay  the  rent,  and  perform  the 
covenants  in  tbe  lease,  his  liability  to  do  so  ceases  upon  bis  assign- 
ing tbe  estate  over  (I),  and  consequentiy,  in  such  case,  there  is  not 

(A)  Staines  v.  Horns,  I  Ves.  S:  Beam. 
(i)  WiUtins  V.  Fiy,  1  Mer.  24*.     S 
6  lien.   4,  e.    16,  a.   75,  pott  ,■  Slack 
«  Denew     Sharpe,  8  Adol.  &  til.  366. 
lierereLli  3  Camp.  4S1.  (it)  Pembei  v.  MatbeiH,  1  Bto.  C.  C. 

(y)  See  Pembcr  r.  Mathers,  ]  Bro.  C.  62;  and  seepmt,  ch.  3;  ch.  4,  i.  2,  jj. 
C.  S2j  ^cportsLittle,  3MoUoy,  67;  and    12,  &c.  &c. 

tee  pot,  ch.  i,  aa  to  the  ohli^tLon  of  a  (/)  See  I  Treat.  Eq.  2d  ad.  p.  SoD.and 
piuchaaei  of  an  equity  ol  redemptioa  to  Fonbl.  a.  (y)  Hid. ;  and  see  Taylor  «. 
mdenuiify  the  vendot  against  ths  mort-  Shum,  1  Bos.  &  FulL  21 ;  Fogg  v.  Dotde, 
gage-money.  S  Yon.  ft  CoL  96. 
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anything  for  a  piircbas«  to  indenmify  against.  It  has  lately  been 
decided  that  the  assignee  is  liable  to  indemnify  the  lessee  who 
assdg'ned  to  him  against  breaches  during  the  time  he  (the  aingnee") 
M  in  potteation,  although  he  has  not  covenanted  to  indenmify  the 
lessee  (m),  but  not  further  (n).  And  where  a  purchaser  from  an 
assignee  of  a  lease  agreed  lo  take  the  estate  without  an  assign- 
ment, and  held  it  to  the  end  of  the  tenn,  he  was  held  liable  to  the 
Uttee  io  equity  for  breaches  of  covenant  during  his  possession, 
although  the  lessee  was  not  a  party  to  the  contract  for  9ale(o). 

70.  Ad  assignment  to  hold  subject  to  the  payment  of  the  rent 
and  to  the  perfoimance  of  the  coveniints  in  the  lease,  will  not 
operate  as  a  covenant  so  as  to  bind  the  assignee  after  he  has 
assigned  over(j»). 

71.  It  should  always  be  stated  in  the  conditions,  that  the  con- 
veyance shall  be  prepared  In/  and  at  the  expense  of  the  pur- 
chaser (j). 

73.  The  usual  condi^on,  "  that  if  the  purchaser  shall  fail  to 
comply  with  the  condiUons,  the  deposit  shall  be  finfuted,  and  the 
proprietors  be  at  liberty  to  re-sell  the  estate;  and  the  deficiency, 
if  any,  by  such  sale,  together  with  all  charges  attending  the  same, 
shall  be  made  good  by  the  defaulter,"  should  never  be  ooutted. 
It  forms  a  lien  on  the  estate  for  the  purchase-money,  &.C.,  and  if 
the  purchaser  do  not  comply  with  the  condidons,  the  vendor  may, 
*by  virtue  of  this  stipulation,  re-sell  the  estate,  and  recover  the  d^ 
ciency  and  charges  from  the  purchaser  (r)  (1).  And  if  the  money 
produced  by  the  second  sale  exceed  the  original  purchase-money,  the 
purchaser  who  has  violated  the  agreement  will  not  be  entitled  to 
tiie  surplus,  but  the  vendor  himself  will  be  entitled  to  retain  it. 

73.  It  is  DOW  usual  (o  stipulate,  that  in  case  of  default  by  the 
purchaser  he  shall  forfeit  the  deposit,  and  that  the  amount  of  the 
expenses  of  a  re-sale,  See,  shall  be  recoverable  at  ttipalated 
damages.  Upon  such  a  stipulation  Lord  Tenterden  held  at  nisi 
priut,  that  whether  the  term  used  was  penalty  or  liquidated  da- 

(m)  Burnett  r.  Lynch,  5  Bura.  &  Cress,  Scott,  661. 

fiS9 ;  6  Dov L  &  R.  368.  (g)  See  pott,  ch.  i,  sec.  4  {}  SS  et  seq. 

(ft)  Mills  c.  Harris,  INeT.&  P«r.  SS9,  (r)  £z  ports  Hunter,  6  Yes.  imu  64  ; 

dted ;  see  Beale  n.  Snndera,  3  Bing.  N.  ftnd  see  Mom  e.  Uattliews,  3  Ves.  ion. 

C.  850.  279  i  Mertens  c.  Adcock,   4  Esp.  Css. 

(o)  Close  v.WUberforce.lBeav.  112.  261 ;  <«J  vide   7   Yea.   jon.   276.     Sm 

(p)  Wolreiidge  s.  Steirard,  3  Ner.A  Oreares  i.  Ashlin,  3  Camp.  Cs.  456. 

(1}  And  tlie  Tender  cumet  maintain  an  action  egainst  tlie  vendee,  foi  a  breach 
of  tlie  conbact  of  sale,  until,  on  a  »4ale,  the  d^cit  (hall  haTe  been  Mcertidned. 
Webatei  e.  Hoban,  T  Cranch,  89S. 
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mages,  a  party  who  clunis  compensation  for  default  should  only 
be  allowed  to  lecover  what  damage  he  had  really  sustained.  He 
confioed  his  opinion  to  contracts  not  under  seal ;  instruments  in 
that  fonn  might,  perhaps,  receive  a  different  construction  (>).  But 
in  a  later  case  before  Best,  C  J.,  he  expressed  a  different  opinion, 
—  that  whether  a  contract  he  under  seal  or  not,  if  it  clearly  states 
what  shall  be  paid  by  the  party  who  breaks  it  to  the  party  to  whose 
prejudice  it  is  broken,  the  verdict  in  an  action  for  the  breach  of  it 
should  be  the  stipulated  sum  (t).  But  whichever  be  the  correct 
opinion,  a  jury  may,  without  proof  of  dainage,  give  the  whole  sum 
named.  This  observation  applies  to  a  stipulation  that  the  deposit 
shall  be  forfeited  and  belong  to  the  seller  as  stipulated  damages. 
Where  the  expeoses  of  the  re-sale,  Stc,  are  stipulated  for,  the 
measure  of  damages  would  he  those  expenses,  &c. 

74.  But  a  condition,  that  if  the  purchaser  shall  neglect  or  fail 
to  comply  with  any  of  the  conditions,  the  deposit  shall  be  forfeited 
as  liquidated  damages,  to  be  retained  by  the  seller,  with  power  to 
him  to  rescind  the  contract  and  re-sell,  and  the  deficiency  to  be 
made  good  by  the  purchaser,  does  not  preclude  the  seller  from  main- 
tmning  an  action  for  general  damages,  where  the  purchaser  breaks 
off  from  the  contract  altogether.  It  applies  in  case  of  a  breach  of 
any  of  the  particular  conditions  (u). 

75.  Where  there  is  no  specific  provision,  the  question  whether 
the  deposit  is  forfeited  depends  on  the  intent  of  the  parties,  to  be 
collected  from  the  whole  instrument.  Therefore,  where  3007.  was 
paid  by  way  of  deposit,  and  in  part  of  the  purchase-money,  and  the 
agreement  stipulated  that  if  either  party  should  refuse  to  perform 
the  agreement  he  should  pay  to  the  other  1,0002.  as  liquidated 
damages,  it  was  held  to  be  clear  that  there  should  be  no  other 
•remedy ;  consequently,  although  the  purchaser  had  made  default, 
and  the  vendor  might  have  sued  for  the  penalty,  and  recovered 
damages,  yet,  as  he  had  sold  the  estate  to  another,  the  purchaser 
was  allowed  to  recover  the  deposit  (x). 

76.  The  general  question,  whether  one  contracting  for  the  pur- 
chase of  landed  property,  who  refuses  to  complete  his  contract, 
may  recover  the  deposit  from  the  veodoc  on  hb  afterwards  selling 
the  property  to  anoUier,  was  not  decided  in  the  above  case ;  but 
the   impression  of  the  Court  seems  to  have  been,  that  the  deposit 

(>)Riindalv.ETere>t,lld:(X)d.&Ua]k.  2iO. 

41  ;  Me  B07B  v.  Ancell,  5  Bing.  N.  C.  (<i)  Icely  c.  Grew,  6  Nev.  ft  Mm.  167. 

390.  (x)  Palmei  c.  Temple,  1  Per.  &  Dst. 

(t)  Critdee  v.  Bolton,  8  Cair.  t  Fayn.  379  ;  9  Adol.  k  :KU.  fiOS. 
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would  not  be  Ibrfeitei!  by  a  breach  of  the  confnict  on  the  part  of 
the  purchaser,  unless  there  is  a  clause  to  that  efiect  id  the  contract. 
It  was  ask.ed  bj  one  of  the  learned  judges,  whether,  supposing  the 
contract  contained  no  stipulation  for  a  forfeiture  of  the  deposit,  the 
tiendor  could  retain  the  deposit  and  sue  for  damages  too  (  y)  ?  But 
where  a  purchaser  is  in  default,  and  the  seller  has  not  parted  with 
the  subject  of  the  contract,  it  is  clear  that  the  purchaser  could  not 
recover  the  deposit ;  for  he  cannot,  by  his  own  default,  acquire  m 
right  to  rescind  the  contract.  The  question  will  then  remain, 
whether  the  seller's  resale  of  the  estate  will  give  the  purchaser  a 
right  to  rescind.  It  would  seem  not,  if  the  sale  was  afler  the  pur- 
chaser's default ;  for  as  the  purchaser  by  bis  act  has  lost  the  right 
to  enforce  the  contract,  the  disposal  of  the  estate  by  the  seller  pre- 
judiced no  right  of  the  purchaser,  and  could  impart  to  him  do  right 
to  rescind  a  contract  which  he  had  already  broken.  The  sale  does 
not  purge  the  previous  default  of  the  purchaser.  To  him  it  matters 
not  whether  the  seller  receives  the  proSts  himself,  or  lets  or  sells 
the  ettate,  for  in  either  case  he  cannot  enforce  the  contract.  The 
sale,  it  is  argued,  prevents  the  seller  from  performing  the  first  con- 
tract. But  the  answer  to  this  is,  that  he  cannot  be  compelled  to 
perform  it.  How,  therefore,  does  it  difier  the  case  that  he  has 
sold  what  he  might,  in  spite  of  the  purchaser's  claim,  retain  in  his 
own  hands  for  his  own  use.  He  has  sold  what  the  purchaser  has 
lost  his  right  to  demand.  The  second  sale  does  not  give  to  the 
purchaser  a  right  of  action  for  damages,  although  the  subject  of 
the  first  contract  is  disposed  of.  IT,  therefore,  in  consequence  of 
the  purchaser's  default  the  seller  is  at  liberty  to  resell  for  his  own 
profit,  he  does  a  lawful  act  from  which  no  damage  results  to  (he 
first  purchaser,  and  which,  it  should  seem,  cannot  revive  in  the  lat- 
ter a  right  to  recover  the  deposit  which  did  not  exist  before  the 
second  sale. 

'  77,  If  the  purchaser,  after  breaking  the  condition,  become  bank- 
rupt, *and  the  estate  is  re-sold  at  a  loss,  the  expenses  of  tlie  sale, 
Slc,  bdng  in  the  nature  of  unliquidated  damages,  cannot  be  proved 
under  the  commission  ;  hut  as  the  vendor  has  a  lien  on  tlie  estate, 
he  may  apply  the  money  produced  by  the  last  sale  of  the  estate, 
first,  in  payment  of  those  articles  which  it  b  just  he  should  receive, 
hut  which  he  could  not  prove  under  the  hankniptcy  ;  then  towards 

(V)  See  1  Per.  ft  Dit.  382. 
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paymoat  of  the  original  purchase-money  ;  and  the  balance  may  be 
proved  under  the  commission  (z). 

78.  In  a  recent  case  (a),  &  leasehold  house  and  furniture  had 
beeo  sold  Tor  ijSlQL,  and  the  assignment  was  executed,  but  neither 
It  nor  the  lease,  nor  possession,  had  been  delivered  ;  and  the  pur- 
chaser declining  to  complete  the  contract,  the  sellers  brought  an 
acUoD  and  recovered  the  whole  amount  of  the  purchase-money  and 
costft.  The  purchaser  became  a  bankrupt,  and  the  assignees  took 
possession  of  tbe  house.  The  seller  then  sold  the  house  and  fur- 
niture at  a  considerable  loss  ;  and  Lord  Eldon  considered  that  they 
were  entitled  to  a  lien  for  the  amount  of  the  sale  and  costs,  and  to 
a  proof  for  tbe  difference,  although  it  was  insisted  that  they  were 
concluded  by  their  acUon. 

19.  Where  a  time  is  allowed  by  the  conditions  obviously  for  the 
purchaser's  convenience,  although  not  so  expressed,  it  will  be  held 
to  be  confined  to  hioi.  This  was  decided  upon  the  sale  of  goods — 
hemp — by  auction,  where  the  condition  was,  that  the  goods  were 
to  be  cleared  in  fourteen  days  at  tbe  purchaser's  expense ;  and  it 
was  held  that  this  was  an  allowance  to  the  purchaser,  and  that 
tbe  seller  was  bound  to  deliver  tbe  hemp  immediately  on  de- 
mand (b). 

30.  The  other  provisions,  which  ought  to  be  inserted  in  condi* 
tions  of  sale,  are  so  well  known  as  not  to  require  notice. 

81.  Although  a  vendor  ought,  by  proper  conditions,  to  he  re- 
lieved from  obvious  difficulties  and  from  expenses  which  may  be 
UD&irly  pressed  as  against  him,  but  which  a  purchaser,  if  left 
to  bear  ibem,  would  take  care  should  fall  lightly  upon  himself,  yet 
tbe  general  practice  between  vendor  and  purchaser  should  he  ad- 
hered to  as  near  as  may  be.  In  some  instances,  for  example,  the 
sale  for  the  fii^t  time  of  houses  in  a  town  which  have  long  been  the 
property  of  one  family,  purchasers  may  be  found  to  purchase,  sub- 
ject to  any  conditions  which  the  seller  may  think  fit  to  impose  ;  yet, 
ia  the  general  run  of  sales,  unusual  conditions  alarm  or  disgust 
parties  or  their  solicitors,  and  they  stay  away  from  the  sale,  or,  if 
•they  purchase,  they  interpose  every  possible  obstacle  in  the  way  of 
tbe  titie,  as  a  set-oS*  against  the  hard  conditions  to  which  they 
were  compelled  to  subscribe.     The  common  conditions  of  sale  will 

(z)  Ex  porta  Hunter,  6  Ve«.  j'on.  91 :  (o)  Ex  parte  Lord  Seafoith,  1  Boao, 
Bowles  v.  Rogen,  Slid,  95,  a. ;  1  Coake,  SOB ;  tx  porta  Ofde,  1  GXja.  &  Jam.  323. 
123;  SM  Hope 0.  Booth,  1  Bam.  £Adol.  (i)  H&gedonic.  Laing,  6  Taunt.  Bit; 
fi07.  1  Mush.  162. 
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alwayi  befouDd  to  facilitate  the' completion  of  the  purchase,  where 
the  seller  has  a  good  title. 

82.  ConditioDS  of  aale,  giving  a  right  of  CQtry  to  take  away 
produce,  for  example,  may,  as  a  lic^ase,  hind  a  third  party  who 
has  assented  to  them,  although  he  is  Dot  a  seller  (c). 

83.  Immediately  after  sale  of  an  estate  by  auction,  an  agree- 
ment (d)  to  complete  the  purchase  should  be  signed  by  the  parties 
or  _^their  agent,  because  sales  by  auction  of  estates  are  within  the 
statute  of  frauds  (e) ;  and  consequently,  the  contract  could  not  be 
enforced  against  either  of  the  parties  who  had  not  signed  an  agree- 
ment (/).  Although  a  man  purchase  several  lots,  yet  a  distinct 
contract  arises  upon  each  lot,  and  consequently  if  no  lot  is  of  the 
value  of  20^  no  stamp  is  necessary,  although  altogether  they  are 
of  more  value  (g)  (1),  but  they  may  all  be  comprised  in  one  agree- 
ment. 

84.  An  auctioneer,  however,  as  the  agent  of  the  purchaser,  which 
for  this  purpose  in  law  he  is,  may  bind  him  to  the  bidding,  by  sign- 
ing for  him ;  if  therefore  he  put  down  the  purchaser's  name  as 
the  buyer,  and  the  amount  of  the  bidding  opposite  to  the  lot  in  the 
particulars  and  conditions  of  sale,  or  make  an  entry  in  his  books  of 
all  the  requbite  particulars,  the  purchaser  will  be  bound  (2).  And 
on  the  other  hand  the  auctioneer's  receipt  for  the  depasit  may 
amount  to  an  agreement,  binding  upon  the  seller,  if  it  contain  the 
names  of  the  seller  and  purchaser,  the  description  of  the  estate 
sold  and  the  price,  and  refer  to  the  conditions  so  as  to  enable  the 
Court  to  read  them.  For  in  either  case,  the  memorandum,  entry, 
or  rec^pt  by  the  auctioneer,  must  in  itself,  or  with  the  particulats 
or  other  paper  which  it  embodies  by  a  reference,  contain  all  the 
particulars  required  to  the  validity  of  a  written  agreement.  But 
this  subject  properly  belongs  to  the  third  chapter,  in  which  the 
statute  of  frauds  b  considered ;  to  which,  therefore,  the  reader  is 
referred.  I  inay  here,  however,  observe,  that  an  auctioneer  signing 
an  agreement  as  in  his  own  name,  may  show  that  it  was  really  on 
behalf  of  his  principal  (h). 

(e)8«e  Wood  V.  Uanler,  11  AdoL  &  (/)  SeefKut.cb.  3.     See  a  fomi  of  an 

EIL  34.  agreemeiit.  Appendix,  No.  3. 

((<)  Beeaibtm  of  enagieemant.  Ap-  (?)  Smmenon  e.  HeelU,  2  Taunt.  SB. 

pandix.  No.  2.  (A)  See  2  Nev.  &  Per.  519. 

(>)  See  port,  ch.  3. 

(1)  And  wlieie  Uod  is  sold  at  auction  in  eepnttte  lota,  and  sereral  of  the  lots 
BM  purchased  by  one  person,  it  ii  not  an  entire  contract;  and  if  thsTendor  cannot 
give  a  title  as  to  all  the  lota,  the  vendee  cannot  reednd  the  agreement  m  talo,  but 
moat  t|ke  the  conTeranca  for  such  of  the  lota  oa  Uie  Tender  u  anthwised  to  oon- 
vey.     Van  Epa  e.  ScWiectady,  12  John.  135. 

(2)  Pott,  p.  183,  ch.  3.  «ec.  5,  {  8. 
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•SECTION   IV. 


OF    AUCTI0HEEB9    ASD    AGENTS,    AND    OF   THE    DEPOSIT 
AND   PDBCBASB-MONET. 


.  Auetionier  luAle  if  no  aiUhority. 

>.  If   taie   defeaUd   by   Au   ntgligtTUt, 


.  Ajoomti  for  finding  a  puTchater, 
:   Witn  it  it  pai/able. 
.  Agtni  bidding  beyond  Ail  autAority. 
.  Agmt  ie   itU  not  tntithd  to  rtceivt 

lie  monet/, 
^  Auctioneer  cannot  give  credit. 
.  Set-off. 

;  Bemittanee  by  tiUer'*  dindion, 
-  Pttrdiaier  may  ttop  hit  ehedt  if  ton- 

(root  Botij. 
.  MvMt  not  pay  ayent  before  the  fixed 

.  SaBer'e  direction  to  pay  third  penon 

I.  Dtpotit  it  part  payment. 
'.  AueOoneer  U   rvtoin   it  liil  eOTitnut 
compieted. 


IS.  Interpleader  by  auctioneer  m  equity. 
22.  At  la». 

34.  Lou  by  intaleency  of  a^tttimieer  falU 
onieUer. 

liable  where  principal  not 


26.  Not  liable  to  intereil. 

27.  May  pay  to  intolvent  principal. 

28.  Payment  to  agent  pagmetU  to  prin- 

29.  Depotit  invetlcd  by   Court  at  tiek  of 

teller. 
SO.   Where  lett  by  tale  cannot  be  lltromt 
onpwdiaeer. 

31.  Seller  not  bound   by  inveitment   with- 

out hit  oiient. 

32.  Waner  of  payment  of  depotit. 

53.  No  election  to  forfeit  depotit. 

54.  Forfeiture  qf  depotit  reUeived  agaiatt. 
36.  Seller  to  ripoy  d^oiit  aMough  hit 

bill  ditmiited. 


I.  It  frequently  happens  that  estates  advertised  to  be  sold  by 
auctioD,  are  sold  by  private  contract,  instead  of  being  brought  to 
the  hammer,  and  the  sale  is  not  announced  to  the  public  till  the 
day  fixed  for  the  auction,  and  even  sometimes  not  till  the  auc- 
tioneer's appearance  in  the  auction-room.  Notice  of  an  intended 
sale  by  auction  is  said  to  be  a  contract  with  all  the  world :  and 
the  parties  to  whom  the  notice  is  addressed  ought  not  to  be  put  to 
the  expense  and  trouble  of  attending  the  auction  unless  the  sale  is 
to  take  place.  It  should  be  stated,  therefore,  in  the  advertise- 
ments, that  the  estate  will  be  sold  by  auction  at  the  place  and 
time  fixed  upon,  waleu  previotuly  told  by  private  contract ;  in  which 
ctue  notice  of  the  tale  thall  be  immediately  given  to  the  public :  and 
notice  should  be  given  accordingly. 

'  3.  If  an  auctioneer  sell  an  estate  without  a  sufficient  authori^, 
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so  that  the  purchaser  caoDot  obtaiD  the  benefit  of  hia  bargain,  bo 
(the  auctioneer)  will  be  compelled  to  pay  all  the  costs  which  the 
*purchaser  may  have  been  put  to,  and  the  interest  of  the  purchase- 
money,  if  it  has  been  unproductive  (a),  for  there  being  no  principal 
who  is  responsible,  the  auctioneer  is  answerable  8S  principal, 
otherwise  the  purchaser  would  have  no  remedy  (b)  (1). 

3.  And  if  an  auctioneer  do  not  insert  usual  clauses  in  the  condi- 
tions of  sale,  whereby  the  sale  of  the  estate  is  defeated,  he  cannot 
recover  any  compensation  from  the  vendor  for  his  services  ;  and  it 
is  immaterial  that  he  read  over  the  conditions  of  sale  to  the  seller, 
who  approved  of  them.  The  same  rule  of  course  applies  to  negli- 
gence generally  on  the  part  of  the  auctioneer,  whereby  the  sale  is 
defeated  (c)(2). 

4.  The  auctioneer  is,  of  course,  entitled  to  a  ftur  remuneration 
for  his  labor ; '  the  amount  must  generally  depend  upon  private 
agreement,  although  where  there  is  no  special  agreement,  and 
there  is  a  particular  commission  commonly  charged,  and  the  seller 
was  aware  of  the  custom,  that  would,  no  doubt,  in  most  cases,  be 
the  measure  of  the  allowance  (li).  Upon  large  sales  this  difficulty 
is  mostly  obviated  by  making  a  contract  beforehand  with  the  auc- 
tioneer. Mr.  Justice  Lawrence,  upon  one  occasion,  observed  that 
considering  the  great  sums  of  money  which  auctioneers  were  paid 
for  preparing  particulars  and  selHng  estates,  they  ought  to  be  more 
correct.  They  contended  some  tjme  ago,  he  added,  that  they  were 
entitled  to  have  (he  full  sum  of  5/.  per  cent,  commission,  even  if  a 
man  advertise  an  estate  to  be  sold  by  auction,  and  it  was  after- 
wards sold  by  private  contract;  and  then  (bey  contended  for  half 
the  full  commission  (e).  It  has  since  been  decided,  that  if  a  con- 
tract be  made  to  pay  a  given  per  centage  on  the  sale  by  auction, 
but  nothing  if  no  sale,  and  the  auctioneer  take  the  usual  steps 
preparatory    to  the   sale,    he  is,   by  the   custom   of  the    trade, 

(a)  Bnitt  B.   Ellia,    MS. ;    Jones  B.  (c)  Denew  c,  Bererall,  3  Camp.  Ca. 

Dyke,  MS.  App.  Nob.  4  and  5 ;  end  see  i5l  ;  Jonea  c.  Nanney,  18  Price,  76. 

NelBon  r.  Aldndge,  2  Stark.  Ca.  436.  (rf)  Sea  MaltbTO.  Christie,  1  E«p.  Ca. 

(4)  See  Gaby  o.  Driver,  2  You.  &  Jerv.  3*0. 

549.  (<)  3  Smith,  HO  (1808). 

(1)  See  Dnsenbnry  c.  Elli«,  3  John.  Cas.  70. 

(2)  Where  an  anctionaer,  in  malting  an  entry  of  a  Bale  in  hJB  gale-book,  omitted  to 

comply  with  the  requirementa  of  the  statute  (of  New  York)  regulating  sales  at  pub- 
lic auction,  in  conHequenee  of  which  the  sale  conld  not  be  enforced,  and  the  owner 
of  the  proper^  Buffered  a  loss  on  the  re-Biilc,  it  was  held,  that,  the  anctioneer 
being  answerable  only  foe  gross  negiigence  or  ignorance,  was  not  liable  in  dama- 
ges i  the  act  having  been  recently  passed,  being  of  doubtful  eonstruction,  and 
not  having  rocdved  a  Judidal  hterpretation.    Hicksr.  Miutun,  19  Weadeii,  fiSO. 
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w^liich  is  in  law  part  or  the  contract,  entitled  to  the  commission, 
although  the  owner  himself,  or  his  solicitor,  sell  the  property  by 
private  contract  (/).  This  should  be  guarded  against  by  express 
stipulation. 

5.  If  several  land-agents  are  employed  to  sell  an  estate,  one  who 
finds  a  purchaser  may  be  entitled  to  a  commission  for  so  doing, 
although  the  purchase  is  made  of  another  of  the  agents,  who 
receives  his  commission  ;  but  the  jury  are  not  hound  to  give  what 
^  termed  the  usual  commissiiH]  for  finding  a  purchaser,  viz.,  two 
per  cent  (g). 

6.  If  an  agent  lor  sale  of  an  estate  is  to  be  paid  a  per  centage 
on  the  sum  obtained,  he  cannot  recover  his  commission  until  the 
money  is  received  by  the  principal.  If,  therefore,  it  is  paid  into 
the  bank  under  an  Act  of  Parliament,  by  the  authority  of  which 
the  property  was  purchased,  the  commission  is  liot  recoverable 
antil  at  least  the  seller's  right  to  the  money  is  ascertained,  and  it 
is  owing  to  his  wilful  default  that  he  has  not  received  it  (A). 

7.  If  an  attorney  or  agent  bid  more  for  an  estate  than  he  was 
empowered  to  do,  he  himself  would  be  liable ;  but  it  seems  that  his 
principal  would  not  (t).  But  unless  he  were  expressly  limited  as 
to  price,  and  not'  enabled  to  go  beyond  the  limits  of  bb  authority, 
his  principal  would  be  bound  (Jc). 

8.  Where  the  principal  denies  the  authority,  and  the  agent  is 
compelled  to  perform  the  agreement  himself,  because  he  cannot 
prove  the  commission,  he  may  afterwards  file  a  bill  against  his 
principal ;  and  if  the  principal  deny  the  authority,  an  issue  will 
be  directed  to  try  the  fact ;  and  if  the  authority  he  proved,  the 
principal  will  bo  compelled  to  take  the  estate  at  the  sum  which  he 
authorised  the  agent  to  bid  (T).  If  the  agent  make  the  agreement 
in  that  character,  and  hb  authority  is  denied,  and  he  pays  the 
deposit,  he  may  recover  it  back  in  bis  own  name  if  a  good  title 
cannot  be  made  (m).  If  the  agency  be  established,  the  agent  will 
be  compelled  to  transfer  the  benefit  of  the  contract  to  his  prin-  ' 
cipal,  although  he  made  the  contract  in  his  owd  name,  and  swears 
that  it  was  on  his  own  account  (n). 

(i)  HickB  V.  HBii]dn,  4  Eap.  Cb.  114. 
,  ib.     See  I^t  India  Company  v.  Heuslejr,  1 
K9.  Esp.  Ca.  1 12. 

(y)  HniTBy  «.  Cnnie,  7  Cut.  ft  Pftyn.  (0  Wyatt  o.  Allen,  MS.  App.  No.  8. 
S84.  (m)  Langatratli  v.  Toulmin,  3  Stark. 

(A)  BoU  V.  Flics.  7  Bing.  237  ;  6  Moo.    Ca.  \i5. 
k.  Pay.  2  :  and  He  Cannon  v.  Kelly,  1         (n)  Lees  v.  Nuttall,  1  Rum.  ft  Myl. 
H«yM  ft  Jo.  6£S.  fi3 ;  2  Myl.  ft  Eee.  819 ;  Taylor  e.  Sal- 

(i)  Bee  AmbL  498 ;  10  Tea.  jun.  400.    mott,  i  Myl.  ft  Cra,  131. 

[•46] 


LiGoogle 


96  PATMENT    OF   TBC    PDRCH^lLfE-HONeT. 

9.  An  agent  employed  to  sell  has  do  authority  as  ^cb  .b> 
receive  payment  of  the  purchase^money  (o)  (1)  ;  nor  has  an  auc- 
tjoaeer,  under  common  conditions,  any  authority  to  receive  more  than 
the  deposit  (p). 

10.  And  if  an  auctioneer,  heiog  antborised  to  receive,  give 
credit  to  the  vendee,  or  take  a  bill  or  other  security  for  the  pur- 
chase-mouey,  it  is  entirely  at  his  own  risk ;  the  vendor  can  compel 
hina  to  pay  the  money  (y)  (3).  As  between  an  agent  for  the  seller  and 
*a  purchaser,  it  seems  that  an  agent  with  an  undisclosed  principal 
may  vary  the  terms  of  payment  after  the  sale  is  completed  ;  the  prin- 
cipal may  interfere  at  any  time  before  payment,  but  not  (o  rescind 
what  has  been  before  done.  Thb  b  essential  to  the  safety  of  the 
purchasers.  But  if  a  man  sell,  acting  as  a  broker,  the  moment 
the  sale  is  completed  he  is  funclm  officii.  The  tenm  of  the  con- 
tract cannot  then  be  altered,  except  by  the  authority  of  the  prin- 
cipal (r). 

11.  But  if  the  seller  is  indebted  to  his  agent,  whom  he  autho- 
rises to  receive  the  money  out  of  which  he  intends  the  agent 
should  pay  himself,  the  purchaser,  to  the  extent  of  the  agent's 
debt  against  the  seller,  may  discharge  the  purchase-money  by 
setting  it  off  in  account  with  the  agent,  if  he  is  indebted  (o  the 
purchaser;  for  this  can  make  no  difference  to  the  seller  if  the 
agent  takes  care  to  receive  in  cash  Uie  balance  due  to  the  seller. 
A  person,  however,  who  does  not  take  the  ordinary  and  proper 
course  of  paying  the  whole  in  money,  must  take  care  to  be  able 
to  prove  that  the  agent  ia  in  this  situation.  If,  therefore,  he  pays 
by  a  settlement  in  account,  he  takes  upon  himself  the  risk  of  being 
able  to  show  the  debt  due  from  the  principal  to  the  agent,  and  the 
specific  circumstances  under  which  the  agent  was  appointed  to 
receive  the  money  (»). 

(o)  Mynn  e.  Joliffe,  1  Mood.  &  Hob.  Blackrt,  81.  See  Wiltthire  v.  Simi,  1 
836.  Camp.  Ca.  2^8. 

(_p)  See  Sykes  e.  Giles,  5  Mees,  &  (r)  SeeBUckburoe.Seholes,  2  Cmnp, 
WelB.  61S  1  a  caae  of  special  conditioiis.     Ca.  313. 

(j)  ■WilUuna  B.  MiUrngton,  1  H.  (#)  Barker  e.  Oteenwood,  Z  You.  & 
CoU.  41*. 

(_1)  But  Bee  Yerby  o.  Grisby,  9  Lei^,  387  ;  Dnnlap's  Paley'B  Agency,  279  in 
note;  Story,  Agency,  §  108  and  note;  Hacknej- e,  Jones,  3  Humph.  612. 

Under  a  lett^  of  attorney  authorizing  an  agent  to  make  sale  ai  real  estate  and 
leceive  the  pUTchaae  money,  he  has  authority  to  execute  the  proper  instrument 
required  by  law  to  carry  the  sale  into  eifect.  VaWtine  r.  Kper,  22  Pick.  8*. 
But  he  is  not  anthOTued  in  auch  case  to  make  Mle  without  receiving  the  money. 
Falls  F.  Oaither,  9  Porter,  606. 

(2)  See  State  of  Wiatua  v.  Delafield,  8  Paige,  627  i  8.  C  36  Wendell,  1&2 ;  S. 
C.  2  Hill,  160. 
(»47I 
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\i.  If  the  seller  direct  the  puichaser  to  TtmUt,  at  pay  the  por^ 
cbase-mon^  in  a  particular  manner,  as  by  the  post,  or  to  a 
banker's,  the  purchaser  so  remitting  or  paying  the  money  will  be 
discharged,  although  it  be  lost,  if  he  have  used  due  cautkm  in 
the  transaction  (t)  (1). 

13.  If  a  purchaser,  instead  of  paying  the  deport  in  cash,  give 
a  cheque  for  it,  and  he  might  have  recovered  the  deposit  if  paid 
on  account  of  a  misdescription,  for  example, — the  cheque,  though 
not  given  without  consideration,  may  be  avoided;  and  tiierefore 
he  may  successfuHy  defend  qn  action  upon  the  cheque  (u). 

14.  If  a  purchaser  pay  his  money  to  the  agent  of  the  vendor 
before  the  time  when  the  latter  is  authorised  to  receive  it,  he 
makes  that  agent  his  own  for  the  purpose  of  paying  over  the 
money  to  the  right  owner  (x)  (2). 

15.  If  the  seller  for  a  valuable  conndemtiui  direct  his  agent  to 
^»y  over  the  proceeds  of  the  sale  to  a  third  p^iaoo,  he  cannet 
revoke  the  order  (y)  (3). 

16.  A  deposit  b  considered  as  a  payment  in  part  of  the  pat^ 
chase-money  (z),  and  not  as  a  mere  pledge,  which  was  also  the 
rule  of  the  civil  law  where  money  was  given  ;  but  if  a  ring  or  the 
like  was  given  by  way  of  earnest  or  pledge,  it  was  to  be  returned  (a). 

IT.  The  auctioneer  should  not  part  with  the  deposit  until  the 
sale  be  carried  into  efiect  (b) ;  because  he  is  considered  a  stake- 
holder, or  depositary  of  it  (c).  And  the  same  rule  would  of  coune 
apply  to  a  solicilbr  receiving  a  deposit  (d).  In  a  late  case,  where 
tiie  auctioneer  was  also  the  attorney  of  the  seller,  and  paid  over 
the  money  to  the  seller  after  be  knew  that  objections  to  the  title 
bad  been  raised,  an  action  against  him  for  the  deposit  was  su9- 

U)  Warwick  e.  Noakes,  Feike's  Ca.  htow  v.  Ambroae,  1  Cox,  194  ;  Pilmar 
67  B  :  Hawkini  e.  Hutt,  a.  1S6  ;  E^leB  «.  Temple,  9  AdoL  &  EIL  fi08  ;  1  Per. 
•.  Bllu,  4  Bing.  112.  &  Dot.  379. 

hi)  UiUs  V.  Oddy,  6   Can.  &  FB711.        (a)  Vinmua,  1.  3,  24. 

"•  (b)    Burrougti  n.   Skipner,   C   Bun, 

1639 ;  Benr  v.  Young,  2  Ekd.  Ck.  HO, 
1.  ;  Spurrier  v.  Eldercon,  6  E«p.  Ca.  1 ; 

(y)  Metcalfe.   Clongh,   2  Maim.   &    andaeepoMt,  ah.  16. 
B^  178.  (f]  Jones  v.  £diiey,  ear.  Lord  EUaa- 

(>)PordBge  V.  Cole.  I   Sannd.   319;    baroush,  4  Dec.  1S12. 
aee  Main  c.  Melboam,  4  Vei.  jun.  720  ;         (d)  Wiggini  v.  hard,  4  Bwv.  80. 
SUnilz  V.  Snny,  S  E»p.  Ca.  207  ;  Am- 

(1)  Wakefield  v.  Lithgow,  3  Man.  249. 

(2)  Story,  Agency,  }  9S.  But  see  Scott  n.  Irving,  1  AdoL  &  GUii,  600 ,'  Dan- 
h^a  PsleT*!  Agency,  2S4  and  note. 

(3)  See  Hunt  e.  Kautnuuuer,  8  Wheat.  174 ;  Manafleld  e.  Msnafield,  6  Conn. 
669;  niieelei  v.  Wheeler,  9  Cowen,  34;  Stoiy,  Agency,  f  477,  and  note)  Dnn- 
lap'B  Palsy's  Agency,  184,  18S  and  note. 

Vol.  I.  8  [MS] 
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tfuned,  but  the  Judges  cautiously  abstained  from  pointing  out  the 
duty  of  an  auctioneer  in  any  other  case  (e).  However,  in  a  later 
case,  where  the  auctioneer  had  paid  over  the  deposit  to  the  vendor, 
without  any  notice,  from  the  purchaser  not  to  do  so,  and  hefore  any 
defect  of  title  was  discovered,  it  was  held  that  ibo  purchaser  (the 
title  being  defective)  might  recover  the  deposit  from  the  auc- 
tioneer (/).  For  the  payment  of  the  deposit  depends  upon  the 
want  of  a  good  title  being  made  out.  If  a  good  title  is  not 
made  out,  the  purchaser  becomes  entitled  to  his  deposit ;  and,  in 
strictness,  an  action  may  be  maintained  for  it  without  giving  notice 
of  the  default  to  the  auctioneer,  (g), 

18.  If  both  the  parties  claim  the  deposit,  the  auctioneer  may 
file  a  bill  of  interpleader,  and  pray  for  an  injunction,  which  will  be 
granted,  upon  payment  into  court  of  the  deposit  (h). 

19.  But  if  after  the  sale  of  the  estate,  and  payment  of  a  deposit 
to  the  auctioneer,  the  estate  be  again  sold  to  another  purchaser 
who  also  pays  a  deposit  to  the  same  auctioneer,  and  the  seller 
bring  an  action  against  the  auctioneer  for  both  de)>osits,  and 
each  purchaser  insists  upon  his  contract,  the  auctioneer  cannot 
mix  up  the  cases  of  the  seller  and  the  two  purchasers  in  one  bill  of 
interpleader  (i). 

*30.  Aq  auctioneer  cannot  maintain  a  bill  of  interpleader  if  he  - 
insist  upon  retaining  out  of  the  deposit  either  his  commission  or 
the  auction  duty  ;  for  interpleader  is  where  the  plaintiff  is  the 
holder  of  a  stake  which  is  equally  contested  by  the  defendants,  as 
to  which  the  plaintiff  is  wholly  iodiffei-ent  between  the  parties,  and 
the  right  to  which  will  be  fiilly  settled  by  interpleader  between 
the  defendants  (it)  (1). 

31.  If  upon  a  bill  filed  for  an  injunction,  the  Court  order  the 
deposit  to  be  paid  into  court,  it  will,  it  seems,  be  afler  deducting 
the  auctioneer's  charges  and  expenses  (I),  although  perhaps  this 
deserves  re-consideration  ;  for  the  purchaser's  deposit  may  not 
ultimately  be  the  fund  out  of  which  those  cbarges  are  to  be  paid  ; 

(«)  SeeEdwtadiv.  Hodding.e  Taunt.    303;  1  Dut.  S4. 
81S  ;  1  Marsh.  377.  (•)  Ho^nt  ■>.  Catti,  1  Cn.  &  PhiL 


(/)  Gray  v.  Gutteridgo,   1  Minn.  &    197. 
Ryl81" 


Byl  614.  (t)  Mitchell  t.  Hayi>«,  2  Sim.  &  Sta. 

{g)  DonCBn  v.  Cife,  2  Men.  &  WeU.  63  ;  see  11  Sim.  28. 

241-  (0  Annwlef  v.  Muggiidge,  1  Madd. 

(A)  Farebrother  v.   Prsttent,  B  Price,  593. 

(1)  S  Dta.  Cli.  Pr.  17(3,  175*. 
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but  this  is  done  without  prejudice  to  uij  question  as  to  so  much 
of  the  deposit  as  is  reuiaed  (m)  (1). 

22.  Under  the  Interpleader  Act  (n),  by  which  authority  is  girea 
to  a  court  of  law  to  make  such  order  between  sucb  defendant  and 
the  plaintiff  as  to  costs  and  other  matters  as  may  appear  just  and 
zeasonable,  the  Court  has  gone  the  length  of  saymg,  that  in  the 
Gist  instance,  upon  application  for  a  rule  to  interplead,  the  Kind 
^all  bear  the  costs,  and  the  party  in  the  wrong  shall  afterwards 
make  up  the  liind  (o).  This  operates  severely  against  the  right  of 
a  purchaser  entitled  to  a  return  of  his  deposit. 

23.  And  in  a  case  where  the  action  was  brought  by  the  pbr- 
ehaser  against  the  auctioneer,  and  the  seller  had  brought  an  action 
against  the  purchaser  for  the  residue  of  the  purchase-money,  and 
the  Court  had  ordered  the  money  into  court  and  directed  the  seller 
to  proceed  with  bis  action,  but  he  failed  to  do  so  and  became  in- 
soWent,  the  Court  under  the  Act,  directed  that  the  seller's  claim 
against  the  auctioneer  should  be  barred.  The  question  then  arose 
ts  to  the  stakeholder's  costs,  and  the  Court  allowed  him  to  take 
titem  out  of  the  fund  in  court,  that  is,  out  of  the  deposit  which 
belonged  to  the  purchaser,  and  left  tbe  latter  to  his  right  of  action 
against  the  insolvent  seller  for  having  subjected  the  purchaser's 
deposit  to  this  deduction,  and  the  Court  refused  to  take  into  ac- 
count tiiat  the  seUer  was  Insolvent  (^). 

94.  In  a  case  where  1,000/.  was  paid  as  a  deposit  to  an  auc- 
tioneer, according  to  the  conditions  of  sale,  and  the  vendor  opposed 
two  motions  by  the  purchaser,  in  an  original  and  cross-cause  filed 
concerning  tbtf  contract,  for  paymenl  of  the  deposit  into  court,  and 
*tbe  auctioneer  became  a  bankrupt,  the  loss  was  bolden  to  fall  on 
the  vendor,  although  the  second  motion  had  succeeded,  and  the 
day  named  for  payment  of  the  money  into  court  was  subsequent 
to  the  bankruptcy  (f).  And  perhaps  a  loss  by  the  insolvency  of 
tbe  auctioneer  will,  in  every  case,  fall  on  the  vendor,  who  nomi- 
nates  him,  and  whose  agent  be  properly  is  (r). 

25.  And  unless  an  auctioneer  disclose  the  name  of  his  principal, 

(m)YatM«^aTebiotIier,4Madd.239.  Jane  1807,  US. ;  S.  C.  U  Tea.  jnn.  144. 

(■•)  l&2'WlIL4,  c.  fiS.  (r)  3«e2H.  BUL«t.fi92;  13  Ves.iuii. 

(a)  4  Bing.  N.  C.  723.  S02 1 14  Ves.  jun.  ISO;  AnnMleyv.Mug- 

(p)  Ktchen  o.  VAd»j,  4  Bing.  N.  C.  Kcidge,  I  Msdd.  fi93  )  SmiUi  d.  Uojd^  1 

731.  Madd.  61B. 
(;)BrowiL  v.  Fenton,  el  t  ant.  Kdl«,  23 


(1)  3  D«a.  Ch.  Fi.  2011. 
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■k  actioa  will  tie  «guost  bim  foi  damagw  on  breBch  of  cane 
toct(.)(l). 

26.  CrsBBrally  speaking,  an  auctioQeer  is  not  liable  lor  iatanst ; 
hut  tiMt  aubjeot  will  be  couuderad  fully  ia  the  chtptot  <xi 
interest  ((> 

27.  An  auctioneer  being  only  an  agent,  may  safely  pay  over  the 
pioceede  of  the  sale  to  the  seller,  his  piinupal,  although,  the  latter 
ia  to  his  knowledge  in  embarrassed  circumstances  (u)  (I).  It  must 
lk«  a  very  special  case  in  which  he  can  sat  up  theyua  tertii  (x)  (3). 

28.  Where  a  man  is  completely  the  agent  of  the  vendor,  a  pay- 
GUHit  to  him  is  in  law  a  payment  to  the  principal  ;  and  in  an  ajction 
agjainst  the  latter  Sot  recovery  of  the  depo»t,  it  is  immatetlal  whether 
it  has  actually  been  paid  over  to  him  or  not  (y)  (3). 

S9.  If,  pending  a  siut  for  specific  perfoonance,  a  deposit  be  laid 
out  in  the  public  fiinds,  under  the  authority  of  the  Court,  it  will  be 
luoding  OB  both  vendor  and  vendee  ;  and,  if  laid  out  without 
opposition  by  the  seller,  it  must  be  presumed  to  be  with  his  asBflot ; 
and,  ia  either  case,  he  must  take  the  stoek  as  he  finds  it  (z). 

30.  If  a  purchaser  is  entitled  to  a  cetura  of  bis  deposU,  he  is  not 
compellable  to  take  the  stock  in  which  it  may  have  been  invested, 
unless  such  investment  were  made  under  the  authority  of  the  Court, 
or  with  his  assent  And  an  assent  will  not  be  implied  against  a 
party  because  notice  was  given  to  him  of  the  investment,  to  which 
*hemade  no  reply  (a).  Therefore,  where  the  deposit  is  coDsidenble, 
and  it  is  probable  that  the  purchase  may  not  he  completed  for  a 

(i)  Hanson  o.  Boberdeau,  PeaLe's  Ca.  Rom.  298. 
lW;«M8ii>aikti.MotiToa,3BniT.19Sl;        (y)   Duke  of  NoiMk  c.   WoaUiT,  1 

Owenn.  Gooch,  2  Eip.  Ca.  697 ;  IZVea.  CMnp-N.  P.  337. 
jun.  3S2,  *84.  (t)  Poole  v.  Rndd,  3  Bro.  C.  C.  49; 

(()  Pact,  ck.  16,  a.  1.  BDdaeaDorley  ctheCoimteMofPowiB, 

(u)  White  e.  Bartlett.  9  Bing.  378  ;  2  2  Bro.  C.  C.  32  ;  1  Coi,  208. 
Moo.  &  3.  Slfi.  (a)  Roberta  t.  Maasey,  13  Vea.  joD. 

(a)  CamkvT  v.  MUla,  1  Cro.  Ueai.  &  SSI  {  U'Ctum  i.  Foib«a,  1  Hogan,  13. 

^  If  a  man  obtain  poBaeaaion  of  goods  by  fraud  between  him  and  the  owner, 
wmch  an  auotioneer  sell  tat  him,  the  auotionera'  cannot  aatdj  pay  orei  the  pro- 


(2)  Story,  Agency,  {217 ;  Dtmlap'a  Paley-a  Agency,  10,  390 ;  Jacob's  caaa,  2 
Bay,  8* ;  Parkist  e.  Aleiander,  1  John.  Ch.  394 ;  Holbro<tk  v.  Wight,  2*  Wrai- 

(3)  See  Bunford  v.  ShnttlewOTtli,  11  AdoL  ft  BUi*,  92S ;  T«b«r  v.  VtntM,  2 
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kng  time,  it  seems  advisable  for  the  parties  to  enter  into  some 
arrangement  for  the  investment  of  the  deposit. 

31.  As  a  vendor  will  not  be  subject  to  any^  loss  by  the  iarest- 
ment  of  the  purchase-money  in  the  funds  without  his  assent,  so  he 
wiU  not  be  entitled  to  any  benefit  by  a  rise  in  tiie  funds,  although 
the  purchaser  gave  him  notice  of  the  investment ;  unless  he  (the 
vendor)  agreed  to  be  bound  by  the  appropriation.  Sir  William 
Grant  has  observed,  that  a  deposit  does  not  impose  a  liability  or 
responubili^  upon  the  party  to  whom  notice  of  it  is  given ;  throw- 
ing upon  him  any  risk  as  to  the  principal.  The  principal  remains 
entirely  at  the  risk  of  the  party  making  the  deposit.  He  cannot, 
by  depositing  the  money  with  his  bankers,  throw  the  risk  of  their 
f:redit  upon  the  other  parties.  Th^y  are  not  called  upon  to  express 
tb^  opinion  of  that  bank,  or  to  say  anything  upon  the  subject 
rrbere  is  no  difference  between  that  and  a  deposit  at  the  Bank  of 
Cnglaad,  ot  a  conversion  of  the  money  into  stock ;  as  the  one 
party  has  no  more  right  to  make  the  other  consent  to  have  the 
fiiod  laid  out  in  stoek  than  in  a  private  bank  (b). 

32.  No  objection  can  be  made  to  the  whole  of  the  deposit 
loquired  by  the  conditUMis  not  being  paid  by  the  purchaser,  if  the 
Tuidcur,  after  the  sale,  agree  to  accept  a  less  sum  (c). 

33.  A  purchaser  has  no  right  to  elect  to  put  an  end  to  the 
•gieement  by  tbdeitiDg  the  deposit  ((Q  (1). 

34.  Allbougb  the  deposit  be  finfeited  at  law,  yet  equi^  will,  in 
general,  relieve  the  purchaser,  upon  his  putting  the  vendor  in  the 
amw  situatioo  as  he  would  have  been  in,  had  the  ctmtract  been 
pnfbmied  at  the  time  agreed  upon  (e).  But  if  a  bill  by  a  purchaser 
for  a  specific  performance  is  dismissed,  the  Court  cannot  order  the 
deposit  to  be  returned :  as  that  would  be  decreeing  relief  (/). 

35.  Where  the  teller  files  the  bill,  he  submits  to  the  jurisdiction, 
and  although  his  bill  b  dismissed,  the  Court  will  compel  him  to 
r^Kiy  tho  deposit,  and  with  interest,  where  that  ought  to  be  paid. 
This  was  first  decided  by  Lord  Eldoo,  and  has  unce  been  followed 
by  other  judges  (g). 

mBobertBP.MaMey,i(ii«ip;Acland        (a)  Vernon  o.  8t«pheiu,  F.  Wml.  66; 
1,  -  _,_  1  .,,,_i   „„  "  -lao.  Matthew*.  3  VM.iuji.  278. 


(c) Hanson V. £«t)er<ieftu, Peake'B C I.  (/)BciiDet  CoUegos.  Caiej,  aBio. 

120.    8m  tx  parte  QwjmejU  Yea.  jun.  0.0.390. 

S7S;   and   1    Cunp.  Ca.  427.  (^)  Sec  Bntlero.  Lord  PoitarUn^ton,  1 

(i^  Cmtchley  v.  JerniuKluun,  2  Mer,  Dru.  &  War.  65 ;  Gcavoa  v.  Wnglit,  3 

fi06 ;  see  pBlmet  v.  Temple,  9  Adot.  &  I>ni.  &  War.  77. 
SIL  £20 ;  Savile  v.  Ssvile,  1  P.  Wnu.  746. 

(1)  See  Wood  c.  Hhw,  3  Snnuiei,  317. 
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.  PrinUd  amditioai  and  agnenuiU. 

,  Writttn  agratmtnt  i  leUtrt. 

.  Prmiou*  Ttpmentatutm  at  an  tnd. 

.  Vttlat  then  bt/raud. 

.  Furchaie  /xmipkied  iy  agent  Unding 

although  contract  not  in  vritinff^ 

.  W/ien  agent  bindi  himteif. 

.  Peraonai  undertaking  by  talteitor- 


S.  AUttttd  eopui  nf  paretlt  tehtra  lalt 

10.  Contract  lo  proeure  a  parchater. 

11.  Waicer  of  contratt  on  armpromiMt  bg 

the  othar  partj/  vith  hit  ertdiior*. 

12.  fwduitiT  li4M»  for  nuifoiM*  on  tA« 


1.  Is  regard  to  sales  by  private  contract,  all  such  of  the  fore- 
going observatioDS  as  do  not  apply  exclusively  to  sales  by  auction 
are  equally  applicable  to  sales  by  private  contract.  But  it  is  seldom 
that  a  seller  can  obtain  the  introduction  into  an  agreement  of  an 
cnusual  stipulation.  There  b  no  competition  at  the  moment,  and 
the  price  being  agreed  upon,  the  terms  of  the  contract  follow  the 
usual  practice.  The  attempt  to  introduce  an  unusual  conditicni 
would  in  many  cases  put  an  end  to  the  treaty.  Where  it  is  really 
bnportant  to  a  seller  that  be  should  be  guarded  in  the  sale  by 
special  conditions,  the  best  plan  would  be  to  have  the  particulars 
of  the  estate  with  the  conditions  printed,  adapting  them  to  a  private 
sale  with  a  printed  form  of  an  agreement  at  the  end.  Persons 
desirous  of  treating  for  the  estate  would  thus  know  beforehand 
upon  what  conditions  the  sale  was  to  be  made,  and  would  not  be 
likely,  if  they  did  make  an  ofier,  to  object  to  be  bound  by  them. 

2.  As  soon  as  the  treaty  is  concluded,  a  regular  written  agree- 
ment should  be  signed  by  both  parties,  containing  the  names  of  the 
seller  and  buyer,  the  description  of  the  estate  and  the  price,  with 
the  usual  stipulations  (a).  Letters,  as  we  shall  see,  may  amount 
to  a  sufficient  agreement.  They  are  often  relied  upon,  where  it  is 
feared  by  either  party  that  the  other  will  withdraw  if  the  matter  is 
prolonged.     But  they  generally  lead  to  litigation. 

3.  We  shall  see  that  after  a  contract  is  executed,  what  passed 
between  the  parties  cannot  be  adverted  to  (except  as  a  defence 
agunst  a  specific  performance),  because  what  passed  between  the 


[•62] 


(a)  See  a  fonn  oi 
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parties  in  their  commUDicatioii  may  have  been  altered  and  shilled 
*io  a  variety  of  ways,  but  what  they  ugoed  and  sealed  waa  finally 
settled.  It  would  destroy  all  trust ;  it  would  destroy  all  security, 
and  lay  it  open,  unless  the  parties  aie  completely  bound  by  what 
they  sign  and  seal.  This  was  laid  down  at  law  by  Lord  Lough- 
borough (6). 

4.  And  in  a  later  case,  it  was  said  to  be  in  vain  to  reduce  a  con- 
tract to  writing  if  you  may  afterwards  refer  to  all  that  has  passed 
by  paroL  But  fraud  is  an  exception.  One  learned  judge  held, 
that  where  parties  come  to  an  understanding,  and  reduce  the  con- 
tract to  wnting,  by  that  alone  they  are  afterwards  to  be  bound, 
unless  some  fraud  can  be  shown.  Even  if  there  had  been  a  repre- 
seotation  it  would  not  avail.  He  held  that  if  a  man  brought  him 
a  horse,  and  made  any  representation  whatever  of  his  quality  and 
soundness,  and  afterwards  they  agreed  in  writing  for  the  purchase 
of  the  horse,  that  shortens  and  corrects  the  representation,  and 
whatever  terms  are  not  contained  in  the  contract  do  not  bind  the 
seller,  and  must  be  struck  out  of  the  case  (c)  (1). 

5.  But  fraud  is  admitted  to  be  an  exception.  In  the  above  case 
the  opinion  of  the  Court  was,  that  mere  representations,  not 
embodied  into  the  contract,  were  not  a  fraud.  Where  the  repre- 
sentations do  amount  to  a  fraud,  the  purchaser,  although  the 
contract  b  silent  on  that  head,  has  been  allowed  t&  recover 
damages  (d),  or  to  avoid  tlie  contract  (e)  (2). 

6.  If  a  man  at  the  request  of  another  enter  iato  a  contract  for 
a  purchase,  and  pay  the  piice  and  obtain  the  subject,  the  principal 
cannot,  in  answer  to  an  action  for  the  money  paid  to  his  use,  object 
that  the  contract  was  not  in  writing  as  required  by  the  statute  of 
frauds  (/). 

7.  As  agreements  for  sale  of  estates  are  generally  entered  into 
by  the  attomies  of  the  parties,  it  may,  in  this  place,  be  proper  to 
observe,  that  where  an  attorney  enters  into  an  agreement  on  behalf 

(fr)  Hsynen  v.  Hare,  1  H.  Blaok«t.  esi.  318  ;  Fuller  u.  WiUon.  3  AdoL  ft  EU.  N. 

(aPiokeriiigo.Bowson,  ITaunt,  7TB;  S.  fiS,  6S,  poit,  eh.  i,  e.  6. 

Pdi.  (»)  Hutohinaonn.  Morloy,  7  Scott,  3*1. 

(J)SteveiiBi'.Dobell,3Bani.&Creas.  (/)  Pawle  r.  Gun,  4  Bmg.N.  C.446. 
923  i  Taylor  v.  Green,  8  Carr.  &  Pay. 

(1)  See  1  Greonl.  Ev.  j  281. 

(2)  Per  Story.  J.  in  Hough  v.  lUclarflHon,  3  Stoty  C.  C.  890 ;  Chitty  Contr. 
fSUi  Am.  ed.)  388,  689  and  notes ;  Cochrane  r.  CummingB,  i  Dall.  250  ;  PrentisB 
r.  RiUB,  4  Shepley,  30 ;  Smith  b.  Ricliards,  13  Peters,  28 ;  Doagett  r.  Emerson, 
8  SloTT  C.  C.  733 ;  DimiBl  v.  Mitchell,  I  ib.  172 ;  Matthews  c.  BliBS.  22  Pick.  48  ; 
Morris  Canal  Co.  i.  Everett,  9  Paige,  168 ;  Stebbiju  v.  Eddy,  4  Mason,  414 ; 
Hazard  c.  Irwin,  IS  Pick.  86. 
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<^  bis  pmicipal,  the  agreement  ^uld  be  made  and  signed  it)  the 
name  of  the  principal,  by  him  as  attorney :  for  if  an  attorney  cove- 
nant in  Am  oiOH  name  for  himaelf,  his  hein.  Sec,  he  will  himself  be 
personally  bound,  though  he  be  described  in  the  instrument  as 
covenanting  for  and  on  the  part  of  his  principal  (g-)  (1). 

*3.  A  personal  undertaking  by  a  solicitor  at  a  sale  to  procure 
certain  eridence  of  the  title,  be.  cannot  be  enforced  in  a  summaiy 
way  under  the  summary  jurisdiction  of  the  Court  (A). 

9.  Where  an  estate  is  sold  in  lots,  whether  by  public  aucticHi  or 
private  contract,  it  may  he  advisable  for  the  v^dor  to  take  attested 

fj)  Appleton  V.  Binkfl,  6  East,  148;  MoTxia,  2Tannt.  376;PBUr.  Stepheiu,  2 

Kendray  v.  Hodson,  6  Ebb.  Ca,  228  ;  My.  &  Kee.  334  ;  Gaby  p.  Driver,  2  Yon. 

Noiton  I.  Herran,  1  Rj.  &  Mood.  223  ;  &  Jcrv.  Bi9  ;  Jonea  n.  Littledale,  6  AdoL 

S.  C.  1  Cut.  &  P.  618 ;  SpitUe  v.  Laven-  &  Etl.  486  ;  Mages  v.  Atkinson,  2  Ueea. 

der.l  Moore,  270;  Orayr.  GntteiidKe,  1  &  Wels.  410. 

Man.  &  By.  S14.  Se«  Duke  of  Noifi^  v.  (A)  Peut  v.  Biuhell,  2  Sin>.  38. 
Worthy,   1  Camp.  Co.  337  ;  Bowen  c. 

(1)  In  Mean  c.  Morrison,  1  Breeze,  172,  it  isBaid  that  the  »>ua/  and  appnpriatt 
mode  of  executing  a  deed  oi  other  writing  by  an  agent  or  attacney,  is  for  the 
agent  or  attorney  to  sign  his  principal's  name,  and  then  his  own  as  agent  or  attor- 
ney. Signing  in  the  following  msnner,  without  mentioning  the  name  of  the 
principal,  is  not  binding  on  the  principal ;  to  wit,  "A.  B.,  agent."  No  particular 
form  of  words,  however,  is  necetsary ;  but  the  capacity  in  which  the  agent  acts 
muat  appear  from  the  iace  of  tbs  instrument ;  and  where  this  i»  the  case,  it  is 
sufBcient.  Magill  c.  Ilinsdale,  6  Conn.  484.  If  the  name  of  the  prindpal  be 
signed,  it  leems  to  be  indifTccent,  whether  it  be  before  or  after  that  of  the  nttor- 
ney.  Ih. ;  Campbell  v.  B^er,  2  Watts,  S3 ;  Hovey  c.  Manll,  8  Conn.  680 :  Shd- 
ton  c.  Darling,  2  Conn,  43o.  See  also  Stinchfield  v.  Little,  1  GreenL  231 1  El- 
well  V.  Shaw,  1  GreenL  339 ;  S.  P.  16  Moss.  12 ;  Johnson  c.  Johnson,  1  Dans, 
368  ;  Fowler  v.  Sheaj^r,  7  Mass.  14  ;  Copeland  c.  Uetcantile  Ins.  Co.  6  Pick.  198  ; 
StackpoleE.  Arnold,  11  Mass,  27;  Tacker  e.  Base,  6  Maae.  161  ;  Clapp  E.Day, 
2  Oreenl.  30  ;  Key  n.  Pamham,  6  Harr.  ft  John.  418  ;  Spencer  n.  Field,  10  Wen- 
dell, 87  ;  Dunlap's  Palsy's  Agency,  180  et  seq.  378  et  seq.  and  notes ;  Clark  v. 
Courtney,  6  Peters,  318  ;  Marcy  «,  Bcekman  ton  Co.  9  Paige,  188 ;  Skinner  e. 
Daytouf  1»  John.  fiSS  ;  Townaend  v.  Cowing,  23  Wendell,  435  ;  North  Biver  Bank 
p.  Aquee,  3  Hill,  263 ;  Bradlee  «.  Boston  Manf,  Co.  18  Pick.  347 ;  Minard  v. 
Mead,  7  Wendell,  78  ;  Heffeman  e.  Adams,  7  Watts,  116  ;  Gruhbs  e,  Wiley,  S 
Smedes  &  Marsh.  29.  K  a  bond  sets  forth  that  A.  B.  as  agent  for  C.  D.,  legally 
appointed  for  that  purpose,  binds  the  said  C.  D.  to  make  title,  &c.  and  it  is  exe- 
cuted thus,  "A.  B.  {Seal)  agent  for  C.  U."  it  is  the  deed  of  C.  D.  provided  the 
agent's  authority  is  sumcient.  Doming  s.  BuUitt,  1  Blackf.  241 ;  Hunter  c.  Mil' 
ler,  6  B.  Monroe,  612.  The  rule  of  law,  that  an  agent  binds  himself  and  not  his 
principal,  unless  he  use  the  name  of  the  principal,  applies  only  to  teaUd  inatru- 
mtnti.  In  contracts  not  under  seal,  if  the  agent  intend  to  bind  his  principal  and 
not  himself,  it  will  be  sufficient  if  it  appear  in  such  contract  that  he  acts  as  anient. 
Andrews  c.  Estc,  2  Faiif.  267  ;  N.  Eng,  Marine  Ina.  Co.  r,  DeWolf,  8  Pick.  66; 
Bice  V.  Gove,  22  Pick.  168,  161 ;  Townsend  d.  Cowing,  23  Wendell,  435  ;  Town- 
send  B.  Hubbard,  4  HiU,  361 ;  Evans  e.  Wells,  22  Wendell,  321.  In  Moise  c. 
Green,  13  N.  Hamp.  32,  it  was  held,  that  if  the  agent  be  authorized  to  subscribe 
the  name  of  his  principal  to  a  note,  the  fact  need  not  appear  in  the  note,  but  may 
be  proved  by  paroL  'The  rule,  in  reforenoo  to  the  mode  of  executing  an  instru- 
ment by  an  agent,  seems  also  to  bo  relaxed  in  the  case  of  a  sealed  contract  whera 
the  seal  is  not  necessary  to  the  validity  of  the  instrument.  Evans  c.  Wells,  22 
Wendell,  234.  See  Lawrence  v.  Taylor,  5  HiU,  107,  113  i  Tapley  r,  Butterfield, 
1  Metcalf;  Z\5  ;  Despatch  Line  of  Packets  d.  Bellamy  Manut  Co.  12  N.  Hamp. 
206,  234  to  23S. 
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copies  of  the  parcels  included  in  the  dtfierent  conveyances ;  in 
order  to  satisfy  a  cautious  purchaser  of  any  part  of  the  estate,  that 
no  part  of  the  estate  bought  by  him  is  included  in  any  of  the  con- 
veyances to  the  other  purchasers. 

10.  It  may  here  be  observed,  that  if  a  man  agree  to  get  another 
so  much  for  his  estate,  and  actually  provide  a  purchaser  with 
whom  the  owner  agrees  for  the  sale  of  the  proper^,  at  the  sum 
stipulated,  and  a  deposit  is  paid,  the  first  agreement  will  be  per> 
limned,  although  the  purchaser  canoot  perform  the  agreement,  if 
the  seller  let  him  off,  and  retain  the  deposit  as  a  forfeiture  (t). 

11.  Where  a  man  had  bought  an  estate  and  paid  a  deposit,  but 
the  Utle  had  not  been  made  out,  and  being  desirous  of  compro- 
mising with  his  creditors,  he  apjriied  to  the  seller  to  cancel  the 
contract  and  return  the  deposit,  which  the  latter  refosed  to  do, 
but  said  that  he  would  never  sue  the  purchaser  on  the  contract, 
and  thereupon  the  coiupromise  with  the  creditors  proceeded;  it 
was  held  that  it  would  have  been  a  fraud  in  the  seller  if  he  bad 
attempted  to  enforce  the  contract,  and  therefore  the  purchaser  was 
not  allowed  to  recover  the  deposit,  although  the  title  had  not  been 
made  out  (J). 

12.  A  purchaser  should  be  cautious  in  buying  a  property  where 
a  nuisance  exists  ;  for  if  a  nuisance  be  created,  and  a  man  purchases 
the  premises  with  the  nuisance  upon  them,  though  there  be  a 
demise  for  a  term  at  the  time  of  the  purchase,  so  that  the  pur- 
chaser has  no  opportunity  of  removing  the  nuisance,  yet  by  pur- 
chasing the  reversion  he  makes  himself  liable  for  the  nuisance. 
But  if  after  the  reversion  is  purchased,  the  nuisance  be  created  by 
the  occupier,  the  reversioner  incurs  no  liability ;  yet,  in  such  a  case, 
if  there  was  only  a  tenancy  &om  year  to  year,  or  any  short  penod, 
and  the  landlord  chose  to  renew  the  tenancy  after  the  tenant  had 
created  the  nuisance,  that  would  make  the  landlord  liable.  He  is 
not  to  let  the  land  with  the  nuisance  upon  it  (k), 

(i)  EoT&rd  c.  WilBon,  1  Taunt.  12.  (A)  TbeKinsii.Pedler,  I  AdoL  &EU. 

ij)  Clark  V.  Upton,  8  Mtmn.  8c  B;L  8S.    S27,  per  Littlaaals,  J. 
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•SECTION   VI. 


or    SALES   BT    PERSONS    NOT   BEING    OWNKBB. 


:.    Valualioii  of  properly. 

:.  Hay  tell  pricaieli/,  or  In/  aueli/m, 

I.    ImolceiiU'  utattt    to   bt    told    by 

'.  Anigntn  nf  bankntptM  not  to  tUlaj/ 

i.  Salt  by  private  amtroiit  not  viiihin 
aulhorils  to  nil  by  antiion. 

>.  Sab  in  loti. 

.  Sola  by  auction  valid  oitAough  not  at 
/uU  price, 

:.    Truitrtt   mutt    ale   reatonaih    OOi- 

.   Titne  qf  lah. 

,    WAcre  tala  wiU  be  stopped. 

,  Falte  reprctcnlalion  by  truitee. 

'.  Conditioai  of  tale. 

.   iVAcre  atiigaee  mat/  buy  m. 

:.    Where    they   may   have    a    retartiod 

bidding. 
:   Whgn  damagtt  againtt  the  atttgaeet 
fali  an  the  ettate. 


2i.  Aaigneet  puiling  tip  an  eilale. 
26.  DepoiU  repaid  withmit  a  bUlfiied. 
21.  Biddingi      for      banirupft      tHaUt 

28.  Foaer  to  mortgagee  to  tell. 

31.  Liability  to  make  a  good  lille. 

32.  And    compemation  for   mitileterip' 

33.  Cannot  tell  to  thewuelnet, 

34.  Trutlte  of    legal  ettate  la  oonvey   to 

trutteet  to  tell. 

35.  Tenant    for    life,    when   entitled    lo 

36.  Saltt     by   IrvUet  under   potetrt    of 

tale  and  txchange. 

37.  Cannot  be  controlled  :  hovi  to  tell. 

38.  Sale  and  new  parchaee  by  tenant  for 

lift. 

39.  Their  contractbinda  Ihe  eitatt. 
10.  Trutteet'  liability  to  eottt. 


1.  Where  the  seller  is  a  trustee  for  sale,  an  assignee  of  a  bank- 
rupt or  insolvent,  or  a  mortgagee  with  a  power  to  sell,  he  has  to 
consider  not  only  his  obligations  to  the  purchaser,  but  also  bis 
liabilities  lo  his  cestui  que  trusts  or  mortgagor. 

2.  Of  course  trustees  should  satisly  themselves  of  the  value  of 
the  property  they  are  empowered  to  sell ;  and  although  it  certainly 
is  not  necessary  in  every  case  to  have  a  valuation  made,  yet  they 

■  will  be  justified  in  taking  that  step,  and  not  allowing  tlie  estate  to 
go  for  less  than  the  valuation  (a),  but  at  last  trustees,  like  other 
sellers,  must  be  guided  by  that  common  proof  of  value,  that  a  thing 
is  worth  what  it  will  fetch. 

3.  Lord  Eldon  observed,  upon  the  usual  words,  that  the  trustees 


[W] 


(a)  See  6  Ve*.  Jan.  680,  681. 
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may,  sell  for  such  price  as  shall  appear  to  them  to  be  reasonable, 
that  that  expressioa  must  be  construed,  at  least  in  a  question 
•between  the  trustees  and  the  cestui  que  trutt,  after  they  have  with 
due  diligence  examined  (6). 

4.  A  sale  by  trustees,  be.  may,  unless  there  be  a  restriction,  be 
made  by  private  contract  or  by  public  auction.  Even  in  the  case 
or  assignees  of  bankrupts,  there  is  nothing  in  the  statutes  to  pre- 
Tent  them  from  selling  by  private  contract;  it  may  be  frequently 
advantageous  for  the  creditors,  and  with  their  consent  would  be 
unobjectionable.  It  is  however  a  circumstance  of  evidence  not 
(o  be  disregarded  upon  a  complaint  that  the  property,  by  a  dif- 
ferent mode  of  disposing  of  it,  might  have  been  rendered  more  pro- 
ductive (c). 

5.  The  real  estate  of  an  insolvent  however  is  directed  to  be  sold 
by  public  auction,  with  the  sanction  of  the  creditors  (</).  But  if 
the  scheme  of  selling  by  auction  has  been  tried  and  failed,  the 
assignees  are  justified  in  selling  by  private  contract  (e).  And  a 
purchaser  may  be  bound,  although  the  assignee  may  not  have 
strictly  followed  the  directions  of  the  creditors  (/). 

6.  The  insolvent's  estate  is  to  be  sold  within  six  months  after 
the  appointment  of  the  assignee,  or  within  such  other  time  as  the 
court  for  the  relief  of  insolvents  shall  direct  (g*). 

7.  The  bankrupt's  estate  should  be  sold  without  delay,  and 
assignees  will  not  be  jnslilied  in  postponing  the  sale  against  the 
demand  of  any  individual  creditor  ik).  There  appears  to  have  been 
a  difference  of  opinion  between  Lord  Thurlow  and  Lord  Eldon  upon 
tfie  point  whether  the  Lord  Chancellor  had  power  to  postpone  the 
sale  against  the  demand  of  a  creditor  (i),  although  Lord  Eldon  fully 
assented  to  Lord  Thurlow's  doctrine  as  a  general  rule  (it). 

8.  A  sale  by  private  contract  by  an  agent  authorised  to  sell  by 
auction  is  not  valid,  although  the  price  be  greater  than  was  re- 
quired (/),  nor  could  such  a  sale  by  trustees  in  the  like  case  be 
supported. 

9.  The  sale  may  be  made  in  lots  or  altogether,  as  may  be 
deemed  most  advantageous. 

(A)  10  Ves.  Jan.  309  j  «■  to  riglitB  of 
pte-emptioD  giTim  thiough  tnisteea,  see    i 
11  Yes.  jun.  451,  465,  axiApoit,  ch.  4. 

(e)  Par  Lord  Eldon,  ex  paria  Dnn- 
nan,  2  Rose,  66. 

(d)  I  &  2  VicL  c.  lie,  ».  42.  47.  48. 

(«)  Uathcr  B.  Priestman,  9  Sim.  362. 

if)  Wrightr.  Maunder, 4 Baiv.  612;    pott,  en.  t. 
andiM  Borell  t.  Duia.  2  Hare,  440. 
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10.  Where  a  trust  estate  was  put  np  to  sale  by  auctioo  in 
aeveral  lots,  upon  the  deliberate  opinion  of  the  auctioneer  that  the 
estate  would  sell  most  advantageously  in  lots,  and  such  sale 
*having  been  ti'ied  without  effect,  the  estate  was  put  up  at  the 
same  sale  in  one  lot  and  sold,  so  that  competition  was  not  invited 
by  any  previous  notice  that  auch  a  sale  would  take  place,  the 
purchaser  was,  upon  slight  circumstances,  refused  a  specific  per- 
formance (m). 

11.  Where  the  sale  by  trustees,  ice.  is  made  by  auction,  with  all 
those  circumstances  of  caution  which  a  provident  owner  would 
have  applied  in  the  case  of  his  own  property,  it  would  form  no 
objeclion  to  the  specific  performance  of  the  contract  that  the 
estate  had  not  obtained  a  full  price.  Those  who  sell  by  auction 
submit  themselves  to  the  chance  of  competition,  and  must  abide 
by  it  (n)., 

13.  Every  trust  deed  for  sale  is  upon  the  implied  condition  that 
the  trustees  will  use  all  reasonable  diligence  to  obtain  the  best 
price ;  and  that  in  the  execution  of  the  trust  they  will  pay  equal 
and  fair  attention  to  tlie  interest  of  all  persons  concerned.  If 
trustees  or  those  who  act  by  their  authoiity  fail  in  reasonable 
diligence  —  if  they  contract  under  circumstances  of  haste  and 
improvidence  —  if  they  make  the  sale  with  a  view  to  advance  the 
particular  purposes  of  one  party  Interested  in  the  execution  of  the 
trust  at  the  expense  of  another  party,  a  court  of  equity  will  not 
enforee  the  specific  performance  of  the  contract,  however  fair  and 
justifiable  the  conduct  of  the  purchaser  may  have  been.  The 
remedy  of  the  law  is  open  to  such  a  purchaser,  but  he  has  no  claim 
to  the  assistance  of  a  court  of  equity  (o). 

13.  There  have  been  cases,  Lord  Eldon  observed,  upon  contracts 
by  trustees  to  sell,  which  is  the  situation  of  assignees,  where  the 
Court  has  said,  not  that  it  will  order  the  contracts  to  be  cancelled, 
but  that  if  the  trustee  has  been  negligent,  not  taking  that  care  to 
preserve  the  interest  of  his  cettui  que  trials  which  he  ought  to  have 
done,  it  will  not  permit  the  party  dealing  with  him  to  take  advan- 
tage of  that  negligence  ;  if  he  was  dealing  with  one  whom  he  knew 
to  have  a  duty,  and  if  that  duty  was  plainly  neglected,  the  contract 
will  not  be  enforced  (jt). 

On)  Old  r.  Noel,  S  Madd.  438;   we  441 ;  Bridger  c.  lUce,  1  Joe.  &  Witlk. 

Hobaon  v.  Bell,  6  Sim.  17.  74 ;  Tide;»<f,  ch.  4. 

(ft)  Per  Leacb,  T.  C. ;  Ord  v.  Noel,  6        (.p)Per  Lord  Eldon,  in  Tumec  v.  Hw- 

Hadd.440;  8ee^Her.20B.  tbt,  Jac.  178;  Whiter.  Cnddon.a  Cla. 

(0  P»r  Leach,  V.  C.   S  H*dd.  440,  &  Fin.  796. 
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14.  The  usual  direction  Is,  to  sell  with  all  convenient  speed, 
which  is  no  more  than  the  OTdinaiy  duty  implied  in  a  trustee,  and 
there  must  necessaiily  be  some  discretion  which  the  trustee  may 
^fely  exercise  (q)  ;  and  if  there  are  several  tnistees,  one  is  not 
bouad  to  surrender  his  opinion  as  to  the  fittest  time  of  sale  to  the 
other  (r) ;  and  acting  providently,  they  may  huy  in  the  estate ; 
but  trustees  who  do  buy  in  an  estate  and  delay  the  resale,  incur 
a  great  risk  oF  answering  lor  any  loss  which  may  be  sustained  («). 
Where  the  trust  is  for  sale  with  a  view  to  a  conversion  out  and 
out,  the  tnistees  must  sell  at  once,  and  will  not  be  justified  in  first 
nxMlgaging  the  property  (t). 

15.  The  Court  has  refused  to  stay  a  sale  by  trustees,  although 
to  be  made  the  next  day,  and  the  notice  of  the  intended  said  was 
alleged  fo  be  much  shorter  than  usual,  because  this  was  not  one  of 
the  cases  in  wliich,  on  account  of  irreparable  injury  to  the  plaintifi*, 
the  Court  proceeds  in  this  summary  way.  If  the  trustees  should 
be  guilty  of  a  breach  of  trust  in  making  the  proposed  sale,  they 
will  be  answerable  to  the  cutui  que  trust  for  tlie  damage  sustained  (u). 
But  in  a  later  case,  where  a  trustee  to  sell  in  a  mortgage  had  not 
apprised  the  mortgagor  of  his  intention  to  proceed  to  a  sale,  and  it 
being  hb  duty  to  attend  equally  to  the  interest  of  both  catui  que 
tnutt,  and  to  appnse  both  of  the  intention  to  sell,  so  that  each 
might  take  the  means  to  procure  an  advantagous  sale,  the  Court 
stopped  the  sale.  If  the  trust  for  sale  had  been  in  the  mortgagee 
lumself,  the  Court  thought  that  the  mortgagor  might,  where  due 
notice  bad  not  been  given  so  as  to  afford  a  fair  probability  of  an 
advantageous  sale,  relieve  himself  by  giving  notice  to  the  purchaser 
that  he  had  filed  a  bill  to  impeach  the  sale,  and  that  it  was  better 
to  put  .bim  to  the  inconvenience  of  an  additional  party  to  his  suit 
than  to  risk  a  possible  injury  to  the  mortgagee  by  interrupting  the 
s^  (x). 

Injunctions  ought  not  to  be  granted  upon  slight  grounds  in  such 
cases,  but  the  opinion  above  quoted  of  Sir  John  Leach's,  as  to 
giving  notice  instead  of  applying  for  an  injunction,  was  one  upon 
which  he  frequently  acted  in  other  cases,  but  the  rule  was  always 
disapproved  of  by  Lord  Eldon. 

16.  Although  a  trust  for  sale  has  been   established  by  decree, 

(f)  Gurett  V.  NoUe,  6  Sim.  fiM;  (()  HBldeuby  v.  Spofforth,  1  Bern. 
Buton  V.  Buxton,  I  MyL  Sc  Cn.  80.         390. 

(r)Biutoav.Buxton,lUfl.&Cta.80.        («)   Sir    John  Peohel    c.  Fowler,  2 

(*)  See  TajloT  V.  T&bnim,  6  Sim.  281.     Aii9tr.  6*2. 
4h.  If  not  heerd  upon  appeal.  (z)  Anon.  6  Madd.  10. 
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yet  if  there  be  an  appeal,  the  Court  will,  in  a  proper  case,  stop  the 
sale  until  the  final  decision  (y). 

*n.  If  a  bill  is  filed  for  the  execution  of  the  trust,  a  sale  cannot 
be  made  without  the  leave  of  the  Court  (z). 

18.  If  a  trustee  falsely  represent  the  state  of  the  incumbrances 
to  a  purchaser,  he  would,  as  we  have  seen,  be  bound  to  make  good 
the  loss  sustained  through  his  misrepresentation  (a). 

19.  Although  a  man  selling  his  own  property  may  sell  subject 
to  such  conditions  as  he  pleases,  yet  trustees  and  assignees  cannot 
impose  any  conditions  for  the  benefit  of  the  creator  of  the  trust  or 
the  bankrupt,  which  would  reduce  the  value  of  the  property  (b)  (1). 
But  strict  conditions  of  sale,  although  somewhat  unusual,  will  not 
lightly  be  deemed  of  such  a  depreciating  character  as  to  amount 
to  a  breach  of  trust  or  constitute  an  objection  to  the  title  (c). 

20.  And  all  the  trustees  should  see  that  the  sale  is  duly  made, 
for  they  will  be  responsible  for  the  act  of  any  to  whom  they 
delegate  the  duly  (d).  For  where  several  trustees  sell,  although 
there  is  the  usual  clause  that  each  shall  be  liable  only  for  his  own 
receipis  and  defaults,  yet  if  they  allow  one  of  them  to  receive  and 
retain  the  purchase-money,  they  will  be  answerable  for  any  loss 
occasioned  by  his  dishonesty  or  insolvency  (e).  As  soon  as  a  trus- 
tee is  fixed   with  knowledge  that  his  co-trustee  is  misapplying  (he 

(y)  JeokinSD.  Hemes,  whilst  depend-  (e)  Hobson  o.  Bell,  9  Sim.  17. 

ing  in  Dom.  Proc.  MS.  (dj  See  8  Price,  166,  167. 

(I)  Walker  o,  SmaUwood,  Ambl.  676.  (?)   Bone    v.  Cook,   13   Price.    832; 

la)  See  tupra,  p.  6,  S.  M'CleL  168;    see  Btice  t>.  Stokes,   11 

(A)  SceSMcr.  2CSi  Kobinson  r.  Mus-  Yes.  jiu.  319. 
grove,  2  Mood.  &  Rob.  92. 

(I)  In  Goodlier.  IpVlieeler  ot  al.,  11  X.  llnm^.  43*,  tlie  case  was,  that  a  town 
having  a  right  in  a  mectinR-house,  voted  to  sell  it  by  auction,  upon  certain  terms 
of  Bale  preiicribcd  by  tbcm,  and  appointed  the  deCeadanta  a  comminee  for  that 
purpose.  Thej'  accordingly  advertised  the  property,  and  in  adtlidon  to  the  con- 
ditions prescribed  by  the  town,  they  provided  that  JiOof  tie  purchase- money 
should  be  paid  at  the  time  of  the  sole,  to  be  forfeited  to  the  town,  if  llic  purchaser 
should  not  complete  the  contract.  The  plaintiff  was  the  highest  bidder,  but 
refused  to  make  the  deposit  required,  and  the  defendants  thereupon  refused  to 
imJce  a  conveyance  of  the  property  to  him.  The  plaintitf  then  brought  a  suit,  on 
account  of  such  refusdl  by  the  dcfcndauLi ;  and  it  was  decided  by  the  court  that 
it  was  competent  for  the  defendants  to  require  the  deposit  to  he  made,  as  it  was 
calculated  to  enable  tliem  to  effect  the  purpose  ol'  the  town  by  ensuring  a  sale ; 
and  that,  as  the  plaintijf  had  not  made  the  deposit,  this  action  could  not  be  main- 
tained. The  court,  however,  farther  decided,  that  even  if  the  defendants  had  no 
authority  to  require  the  deposit  to  be  made,  for  a  refusal  to  convey,  they  would 
be  liable  to  no  persons  but  their  employers.  In  reference  to  this  last  point,  the 
conrt  said :  —  "If  they,"  [the  defendnnta]  "  had  refused  to  convey,  so  that  the 
town  lost  the  opportunity  of  seUing  the  property,  the  town  would  have  a  remedy 
against  them  by  action."  '■  It  docs  not  sppcar  that  the  town  have  complained  of 
theij  conduct ;  and  aa  they  are  satisfied  with  the  acta  of  their  agents,  no  other 
potflon  has  anv  right  of  action."  UN.  Harap.  430. 
[•59] 
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money,  a  duty  is  imposed  upon  him  to  bring  h  back  into  the  joint 
custody  of  those  who  ought  to  take  better  cari  of  it  (/)  (I). 

31.  Aa  assignee  of  a  haDknipt  may  buy  in  an  estate  with  the 
previous  consent  or  subsequent  apprabation  of  the  creditors  (ff)  ; 
but  if  he  do  so  of  his  own  authonty  he  will  be  deemed  the  pur- 
chaser, and  held  to  the  bargain  (h)  (2). 

22.  Upon  a  sale  under  an  order  in  bankruptcy  upon  a  petition 
by  the  mortgagee,  the  assignees  are  not  allowed  to  have  a  mere 
reserved  bidding,  and  if  they  buy  in  the  estate  without  authority 
they  will  be  held  to  the  purchase  (i).  If  they  desire  actually  to 
bid  for  the  property  they  may  have  permission,  but  then  the  pro- 

(/)  II  ■Va9.juii.327;pCT-LordEldon.  (i)  ^ parTo Tomldoa, Ch.  23d  August 

(g)  Ex  parlt  Buiton,  1  Gly.  &  Jam.  1816;  M^.  App.  No.  1 1 ;  u  jurfa  Lucas, 

355.  1  MoDt.  &  Ayr.  93. 
(A)  Ex  parte  Lewis,  ib.  69. 

(1)  See  Worth  v.  M'Aden,  1  Dbv.  &  Bat.  Eci.  109.  The  Bencrd  rulo  in  refer- 
ence to  the  reapoiuibility  of  seTeral  truatees  for  the  acts  nt'  each  other,  Li  that 
they  are  uot  so  liable,  unices  thev  have  made  some  agrecmoiit,  by  which  they 
hare  expressly  aj^reed  to  bo  bouni!  tor  earh  other  ;  or  they  hare  by  (heir  own  toI- 
luitary  co-operation  or  connivance,  enabled  one  or  more  to  accomplish  some 
known  object  in  yiolfttion  of  the  trust.  2  Story  Ei).  Jur.  {  1280.  It  certainly  is 
the  daty  of  a  co-trustee,  in  case  of  a  joint  trust,  to  oxcrche  due  caution  and  tij^- 
ilanccintespect  to  the  approval  of,  and  acquiescence  in,  the  acts  of  his  eo-tcusteea  j 
for,  if  he  should  deliver  over  the  whole  mannsemcnC  to  the  others,  and  betray 
■npine  indifference,  or  gross  negligence,  in  rei^ard  to  the  inteicsts  of  the  ceilui  qut 
(riu(,  he  will  bo  responsible.     2  .Story  E:i.  Jur.  J  liiii. 

Still  the  mere  fact  that  trustees,  who  are  authorized  to  sell  land  for  money,  or 
to  receive  money,  jointly  execute  a  receipt  therefor  to  the  party,  who  is  debtor  or 
purchaser,  will  not  ordiiiarily  make  either  liable,  except  for  so  much  of  the  mon- 
ey, as  has  been  rBCeived  by  him ;  although  ordinarily  in  the  case  of  executors  it 
would  be  dJifereut,  2  Htory  Eq.  Jur.  }  12S0.  But  whorever  h  trustee,  by  his 
own  negligence  or  lacbes,  suffeni  his  co-trustee  to  receive  andw».ite  the  Crust- 
fund,  when  he  has  the  means  of  preventing  such  receipt  and  waste,  by  the  excr- 
dseof  reasonable  care  and  diligence,  then,  and  in  such  a  case,  such  trustee  will 
be  held  personally  responsible  for  Cbe  loss,  occasioned  by  such  receipt  and  waMto 
ofhis  eo-tniatee.  2  Story  Eq.  Jur.  §  1283;  Clark  r.  Ulark,  8  Paige,  162;  Ed- 
monds r.  Crenshaw,  H  Peters,  16G.  Again,  ii^  by  any  jiositivc  act,  direction  or 
agreement,  of  one  joint  trustee,  the  trust  money  is  piud  over,  and  comes  into  .the 
bands  of  the  other,  when  it  might  and  should  hare  been  otherwiie  controlled  or 
■ccured  by  both:  there  each  of  them  vnll  beheld  chargenbte  for  the  whole.  2 
Story  Eq.  Jur.  }  128*.  So  if  one  trustee  should  tt-roiiglully  Buffer  the  other  to 
detam  the  trust  money  a  long  time  in  his  own  hands,  without  security  ;  or  should 
lend  it  to  the  other  on  his  simple  note ;  or  should  join  with  the  other  in  lending 
it  to  a  tradesman  upon  insuiEeicnt  security,  in  all  such  cases  he  will  be  deemed 
liable  for  any  loss.  A  fortiori,  one  trustee  will  be  liable,  who  has  connived  at,  or 
been  privy  to,  an  embeizlement  of  the  trust  money  by  another ;  oi  if  it  is  mutu- 
ally agreed  between  them,  that  one  shall  have  the  exclusive  management  of  one 
part  of  the  trust  property,  and  the  other  of  the  other  part.  2  Story  Eq.  Jur. 
f  1281.  See  MoneU  o.  MonoU,  6  John,  Oh.  296 ;  Sutherland  v.  Brush,  7  John.  Ch, 
22 ;  Sadler  t.  Qohbs,  2  Brown  Ch.  Kcp.  (Perkina's  ed.)  llfl,  117  andnotes  and  cases 
cited ;  Ochiltree  p.  Wright,  1  Dev.  &  Bat.  .^30 ;  Williamg  r.  Maitland,  1  IredeU 
Eq.  93;   O'KeaU  r.  Herbert,  C,  W.  Dud.  Eq.  30;  if  Nair-s  Appeal,  4  Ilawle,  167. 

(2)  So  an  auctioneer,  if  he  bid  for  himself,  may  if  the  principal  chooaea,  upon 
notice  of  the  fact,  hold  the  auctioneer  to  his  bid,  as  purchaser  at  the  sale ;  and 
the  auctioneer  when  he  purchases,  puichaaea  at  his  own  risk  and  peril,  Veade  v. 
Williama,  a  Story  C.  C.  S25. 
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perty  may  be  knocked  down  to  them  as  the  real  buyers  (&)  ;  not 
upon  the  sale  of  unincumbered  property  can  the  assignees  hare 
leave  to  bid  unless  under  very  special  ckcumstances.  A  majority 
of  the  creditors  present  at  a  meeting  summoned  for  the  purpose 
cannot  bind  the  minority  (J). 

*23.  If  assignees  contract  to  sell  subject  to  the  approbation  of  the 
creditors,  and  the  creditors  approve,  and  consent  to  the  contract, 
and  afterwards  the  contract  is  resisted  on  the  part  of  the  estate,  the 
damages,  if  any  be  recovered  by  the  purchaser,  must,  as  between 
the  assignees  and  the  estate,  be  paid  out  of  the  estate,  and  not  by 
the  assignees  (m). 

24,  It  is  well  settled,  that  assignees  of  a  bankrupt  are  not  bound 
to  take  what  Lord  Kenyon  calls  a  damnoia  fuereditas,  property  of 
the  bankrupt,  which,  so  far  from  being  valuable,  would  be  a  charge 
to  the  creditors  ;  hut  they  may  make  their  election  ;  if,  however, 
they  do  elect  to  take  the  property,  they  cannot  afterwards  renounce 
it,  because  it  turns  out  to  be  a  bad  bargain  (n).  This  observation 
is  made  as  an  introduction  to  a  case  (o),  in  which  it  was  decided 
that  the  assignees  of  a  bankrupt  could  not  be  charged  as  as^gnees 
of  the  lease,  where  they  had  not  entered  into  actual  possession, 
but  merely  put  up  the  property  to  sale  by  auction  without  stating 
to  whom  it  belonged,  or  on  whose  behalf  it  was  sold,  and  no  person 
bid  at  the  sale  :  the  Court  considered  this  as  a  mere  experimuit  to 
enable  the  assignees  to  judge,  whether  tiie  lease  were  beneficial  or 
not,  and  compared  it  to  a  valuation  by  a  surveyor ;  but  where  up<m 
a  sale  by  assignees  they  received  a  deposit,  hut  the  purchaser 
refusing  to  complete  his  purchase,  a  second  sale  was  resorted  to 
without  success  ;  yet,  as  there  had  been  a  sale,  and  a  deposit  paid, 
the  Court,  in  the  absence  of  evidence  why  they  did  not  enforce  (be 
contract  of  sale,  presumed  that  it  was  in  force,  and  held  that  the 
contract  of  sale  fixed  them  with  possession  (p). 

25.  If  the  assignees  do  accept  the  property,  the  bankrupt  is  by 
B  late  act  (9)  relieved  from  the  rent  and  covenants,  and  if  the  as- 
signees decline  the  same,  the  bankrupt  is  not  to  be  liable  in  case 
he  deliver  up  the  lease  to  the  lessor  within  fourteen  days,  and  the 

(A)  la  re  Skinner,  1  Mont.  &  Ayr.  HI.  ea.t ;  and  see  Csrter  v.  'Wame,  1  Mood. 

(0  Exports  Besiunont,  1  Mont.  &  Ayr.  &  Malic.  179  ;  4  Can.  &  Fay.  191 ;  ia« 

304.  Lanrence  v.  Knowles,  7  Scott,  381. 

(n)  Turner  v.  Harvey,  Jae.  17S.  (p)HBstmgg  t.  Wilion,  Holt's  Ca.  390. 

(n)  Soe  7  Eart,  342.  (?)  6  Geo.  4,  c.  IS,  ■.  79.  See  ttpartt 

{ajTufnerr.  Hicliardaon,  TEaat,  339i  Pomoroy,  1  Rose,  67;  expartt  Nixon,  1 

Wbeelei  v.  Bramsh,  3  Camp.  Ca.  370 ;  Rom,  145. 
Copeland  v.  SUptiena,  1  Bam.  &  Aid. 
[*60] 
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lessor  is  eiubled  in  a  sonunaiy  way  to  oompd  the  assignoM  to 
fluke  their  electioD  either  to  accept  the  same  or  deliver  up  thfe 
letM  and  possesaion  of  the  estate  ;  and  a  proviaion  for  the  samfe 
purposes  is  contained  in  the  late  act  regardmg  insolventa  (r). 

96.  If  a  bankrupt's  estate  be  sold  and  the  purchaser  pay  a  depont, 
and  then  the  Gat  be  superseded,  the  Court  will  upon  petition  order  th^ 
deposit  to  be  returned,  without  driving  the  purchaser  to  file  a  IhU  (a). 

*27.  The  biddings  fiir  an  estate  sold  under  a  fiat  in  bankruptcy 
bare  lately  been  opened  in  analogy  to  the  rule  upon  sales  by  courts 
of  equity  (t).  This  is  much  to  be  lamented.  Lord  Hannen  r»- 
fined  to  open  such  a  sale  unless  there  was  fraud  or  misman^^ 
neat  (u). 

38.  A  power  in  a  mortgage  deed  to  the  mortgagee  to  sell  is  in 
the  nature  of  a  trust,  but  it  may  be  exercised  without  the  000001^ 
rence  of  the  mortgagor  (v)  (1). 

39.  Bat  where,  as  is  usual,  it  is  to  sell  in  tiie  event  of  ddaalt 
iwiiig  made  in  payment  of  the  installments,  the  declarali(»]  of  the 
mortgagee,  an  interested  party,  is  not,  as  against  a  purchaser,  mt- 
ficient  evidence  that  the  event  has  happened  on  which  the  right  of 
exercising  the  power  of  sale  was  to  arise  (x). 

30.  And  where  there  was  an  equitable  mwlgage,  with  a  power 
trf"  sale,  although  the  mortgagee  was  precluded  from  selUng  the 
estate  for  a  stipulated  period,  yet  the  mortgagor  havmg  become 
buikrupt  wittun  that  period,  the  Court  of  Review  made  an  order 
fiir  an  inunediate  sale,  upon  the  petition  of  the  mortgagee  against 
the  wish  of  ^e  assignees  (y). 

SI.  Trustees,  assignees  of  bankrupts  («),  and  mortgagees  with  a 
power  of  sale,  are  of  course  Uable  to  make  a  good  title,  just  as  if 
diey  wOTe  titi  jtirit,  although  they  are  not  bound  to  enter  into  cov- 
floants  fat  the  title  (a)  (3)  ;  and  if  they  do  not  deliver  the  deeds  to 
the  purchaser,  they  are  liable  in  the  same  way  to  fiimish  attested 
copies  of  the  deeds,  and  a  covenant  to  produce  the  deeds  (i). 

(r)  1  a  3  Tict.  c  no,  ■.  so.  (v)  Pot,  ch.  10. 

(*)  Ex  porta  Factor,  Bac^  12S.  (x)  Ho^jBon  v.  BeU,  9  Sim.  17. 

(()  Sx  porta  HMehinMti,  2  Mmt.  It  (y)  Sx  parU  Sun.  Bignold,  S  Moat,  t 

An.727!Meazpiirt«PaTtiiigtoi],lBklL  Ayr.  477;  —dpi. 

t  Beat.  309.  (z)  Seejxxt,  clu  10. 

(m)  In  n  Mutin  ft  Qmuby,  2  MolL  (a)  Fot,  ch.  13. 

446.  (&)  Yide  U^ra,  ch.  9. 

(1)  8m  Einoley  s.  Amsa,  2  Metcal^  29. 

(2)  Bee  Port  63  note.  The  lav  never  compels  a  tnutoD,  who  adJ*  under  Ida  . 
biut,  to  eatei  Into  any  corenanta  in  hia  deed,  except  a  corenant  againit  hia  own 
ineiuabrancea.  Bnt  it  ii  hia  duty  to  pncore  a  gMKl  title  to  be  made  before  Iw 
can  ex»et  (he  porcliaae  money,  wben  at  the  aale  he  haa  declared  that  a  good  title 
dwnld  be  made.    Bnnia  e.  Leach,  1  Iiedell  Eq.  41S. 

Vol.  i.  10  [•61] 
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33.  And  a  purchaser  from  trustees  is  entitled  to  a  compensatkni 
for  a  misdescription  of  the  quantity,  &ic.,  although  made  without 
fraud,  as  in  the  case  <^  a  sale  by  an  owner  (c). 

33.  Trustees,  assignees,  mortgagees  with  powers  of  sale,  cannot 
sell  to. themselves  ((2):  thej  may  of  course  rest  the  estate  by  con- 
veyance in  themselves  as  purchasers ;  even  executors,  having  a 
power  of  sale,  may  sell  and  appoint  the  estate  to  themselves,  or 
any  of  them,  oi  appoint  it  to  a  nominal  purchaser,  as  a  trustee  for 
them  (e)  ;  but  equity  would  not  allow  such  a  purchase  to  stand, 
unless  it  should  prove  beneficial  to  the  cestui  qae  tnaU  (/). 

34.  Where  an  equitable  owcter  has  conveyed  the  estate  to  trus- 
tees *to  sell,  the  person  in  whom  the  legal  estate  is  outstanding  is 
bound  to  convey  it  to  the  trustees  for  sale,  and  is  not  entilled  to 
require  the  concurrence  of  the  cestui  que  trusts  oi  tlie  money  to  be 
produced  by  sale.  But  if,  in  parting  with  the  legal  estate,  he  goes 
beyond  the  mere  purpose  of  conveying  it  to  the  equitable  trustees, 
and  so  deals  with  it  as  to  facilitate  a  breach  of  trust  by  the  trustees, 
and  a  breach  of  trust  be  in  consequence  committed,  he  is  deemed 
a  party  to  ancb  breach  of  trust,  and  is  respou^ble  lor  it  (^). 

35.  Although  a  tenant  for  life  of  money  to  be  produced  by  the 
sale  of  an  estate  may  not,  by  the  expressions  of  a  will,  be  entitled 
to  any  interest  until  a  sale  and  investment  of  the  produce,  yet 
where  the  sale  is  directed  to  be  made  with  all  convenient  speed, 
twelve  months  are  considered  as  tlie  lime  within  which  the  sale 
might  reasonably  have  been  made,  and  from  that  time  the  tenant 
for  life  is  entitled  to  the  rents  of  the  estate  remaining  wisold  (A). 

86.  In  regard  to  trustees  having  the  usual  power  of  sale  and 
exchange  under  a  settlement,  they  must  act  in  the  execution  of 
the  power,  when  they  determine  to  exercise  it,  as  if  it  were  a  trust. 
They  should  ascertain,  before  they  proceed  to  a  sale,  that  their 
power  is  not  a  conditional  one  (^  ;  and  they  should  not  sell  under 
a  power  to  make  partition,  or  to  exchange,  altbou^  this  may  be 
accomplished  indirectly  (k). 

37.  Trustees  of  such  a  power,  acting  bona  fide,  cannot  be  con- 
trolled by  equity  in  the  exercise  of  their  discretion,  and  a  proper 
contract  for  sale  by  them  will  he  enforced  in  equity  (i) ;  neither 

(b)  HiU  B.  Buckley,  17  Ve..  Jun.  394.        (A)  Vlcken  •-  Scott.  S  Myl.  &  Kee, 

(d)  Ch.  19,  pad.  fioo ;  see  SitweU  ».  Deraard,  6  Ve>.  iun. 

(a)  MwkiatMli ».  BMber.  1  Bing.  SO.  620'.  and  nwiiy  Uttr  cues. 
(/)  1  SoRd.   Pow.  U2,  143.  (0  SeeZSngd.  onl'ow.  473. 
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can  fliey  be  compelled  to  adopt  a  contract  for  sale  by  the  tenant 
for  life  (nt).  They  should  not,  under  the  usual  power,  which  pro- 
vides for  a  reinvestment,  sell  the  estate  for  the  mere  purpose  of 
converting  it  into  money  (n) ;  and  if  tliey  sell  the  estate  they  must 
sell  the  standing  timber  with  it,  although  the  tenant  for  life  is  ud- 
unpeachable  of  waste  («).  They  may  sell  the  estate  to  the  tenant 
tar  life  himself,  even  where  his  consent  is  required  to  the  sale  (p). 

38.  If  the  tenant  for  life  sell  with  the  approbation  of  the  trus- 
tees, and  inrest  the  money  in  the  purchase  of  another  estate  in  his 
own  name,  they  will  have  a  lien  on  the  new  estate  for  the  amount 
of  the   purchase-money  of  the  old  one  (y). 

39.  The  contract  of  the  trustees  to  sell  under  a  power  of  sale 
binds  the  estate ;  and  though  by  the  deaths  of  parties  the  power 
*^houId  be  extinguished,  yet  the  contract  must  be  executed  by 
those  who  hare  got  an  interest  by  the  extinguishment  of  the 
power  (r)  (1). 

40.  And  I  may  here  observe,  that  trustees  will  be  answerable 
for  costs  in  a  suit  if  the  decision  be  against  them,  just  as  if  they 
were  selling  their  own  property,  as  between  them  and  the  ven- 
dor (()  ;  although,  if  they  acted  properly,  they  may  he  able  to 
charge  those  costs  agamst  the  trust  property.  But  although  often 
asked,  the  Court  seldom,  in  a  suit  between  the  trustees  and  a  pur- 
chaser,  directs  them  to  have  their  costs  over  out  of  the  trust  estate, 
but  leaves  them  to  setde  that  question  with  their  cettui  que  tnutt. 

(m)  lliomu  B.  Deling,  1  Kee.  729.  (r)  Hoitiock  v.  Butler,  10  Tea.  Jus. 

(n)  2  Sngd.  on  Pow.  487.  29! ;  and  see  Shannon  b.  Bradatreet,  I 

M  lb.  488.  Scho.  ft  Lef.  S2. 

(p)  Ih.  492.  (i)  Edvarda  o.  Hwrer,  Coop.  40 ;  aM 

Q)  Price  B.  Blakemoio,  S  Bea*.  507.  pott,  ch.  16,  i.  2. 


(1)  Bvt  if  an  executor,  in  selling  real  ettate,  enter  into  corenanti,  though  es- 
pTMaed  to  be  in  lis  Tepreaentattve  capacity,  Teipectlng  the  title  to  the  ettate  con- 
veyed, or  for  the  -raHditir  of  the  conveyance,  Buch  corenanta  will  be  deemed  per- 
■onal  ooveswils,  upon  which  the  estate  of  the  decewed  ^111  not  be  bound,  bat 
""" '^  will  M  lUbleiii  taait  prapniM.     Sumner  t>.  Willianu,  8  Man.  162. 
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«.  Mte  Ht  rt«  oHMlry. 


'.  r»M  ittttatim*. 

I.  Mortgagm  mot  to  egndMf  Mtb. 


I.  ilMTN  a  MOHTtfir  to  ;wraAaMri> 

1.  Jt^mmtt  mtfiton  ^tcUi. 

',  Cominct  tmt  comfl1»  M  whj«i'm> 


34.  Imamminmam,  Aav  paiioff, 

Fomtuion  from  pnviov*    giiarfti 

80.  Jlor^^M't  r^A<  wbn  rw«AaNr. 
83.  FwcAoMr't  r^JU  to  lift  wiwiiy. 
88,  jIihI  to  a  iiA  Mtoratt. 
34.  ..liid  (0  a  cetSerg. 
SB.  Court  m 


lOl  Spiitoil»  inaimlraneii, 

12.  £c(iv(ioni  to  nport  oftitlt. 

4S.  Frnvhaotr  amutot  Jriiy  a«  artfaw. 


46.  maMlojKiytiWm. 

4S.  Cbili  ofrtfemue  of  Htb. 

49.  XMay  m  moJUiv  rat  (iti*. 

fil.  So^  smlniry  to  orJar  muL 

68.  Sofa  no<  wilAm  ilateto  s/^ohA. 

M.  PtmltafrmtniiiodfrvmKaMi. 


1.  Whcbk  a  fraud  is  cominittod  oo  the  pnxshaser,  by  puffing 
at  the  sale,  it  cannot  be  suppmted,  any  more  than  a  sale  by  auctioD 
under  nmilar  circumstances  (a) ;  but  the  Court  will,  in  a  praper 
case,  aathoize  a  bidding  to  be  Teserred,  and  to  be  made  one  of 
Ibe  ccfuUtioiu  of  sale.    The  reaervatioa  will  be  left  to  the  Master's 
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*(B9cietion,  but  if  be  eaercisa  the  discretioD  the  Court  accompuiies 
the  reserved  bidding  with  idbd^  precautions  (i). 

S.  Where  an  ealata  is  directed  to  be  sold  before  a  Master,  the 
particulais  of  sale  are  prepared  by  the  plaintiff's  sohcitor:  after 
they  are  allowed  by  the  Master,  the  advertisement  for  sale  must 
be  prepared,  either  by  the  pluntiff's  solicitor,  or  hy  the  Master's 
clerk,  and  the  signature  of  the  Master  must  be  obtained  to  author- 
ize the  ins^on  of  the  advertisements  in  the  Gazette  (1).  There  are 
always  two  advertisemeats  (c)  ;  in  the  first,  no  time  is  appointed 
fcr  the  sale.  About  three  weeks  or  a  mcmth  after  the  insertion  of 
tite  first  advertisement,  a  warrant  must  be  taken  out  to  fix  a  time 
for  the  sale,  and  it  must  be  served  on  all  the  parties*  clerks  in 
court.  The  warrant  being  attended,  the  Master,  with  the  appro- 
bali<»i  of  all  parties,  will  fix  the  time ;  and  the  second  advertise- 
nieot,  which  is  usually  called  the  peremptory  advertisement,  stating 
the  time,  must  then  be  prepared,  and  inserted  in  the  Gazette  (d)  (2). 

3.  The  estate  is  generally  sold  before  the  Master,  but  the  Mas- 
ter is  at  liber^,  if  be  shall  think  it  for  the  benefit  of  the  parties 
interested,  to  order  the  same  to  be  sold  in  the  country,  at  such 
place  and  by  such  person  as  he  shall  think  fit  (e)  (3). 

4.  When  the  sale  in  the  country  is  over,  an  affidavit,  prepared 
by  the  Master's  cleik,  and  sworu  to  by  the  person  appomted  (toge- 

(&)  JemiiM  r.  COail,  1  Jac.  k  Walk.  (d)  See  I  Turner's  Practice  by  Ten. 
HO ;  SbMW  V.  SiitmMii,  a.  862,  n.  137. 

(e)  See  2  FowL  Prao.  SOfi.  (<)  Oenei*!  Older,  Z3d  Nov.  1B81, 76. 

(t)  It  I»  not  neoemaTf  tint  adTertiiementa  of  the  sale  of  real  eatftte,  by  s  ahe- 
liK  or  Maatcn  in  Chanoaiy,  sbonld  be  mgned  by  the  offloer  witli  his  own  proper 
iignatius.  Whethca  the  officer'a  name  ia  ngned  to  the  advertUement  hy  Tiim«»ilf, 
or  printed,  or  dgtied  by  another,  ia  immi^eiiaL  In  either  cose  it  ia  a  virtual 
rigidng  by  the  offioer.     Coze  v.  Ealated,  1  Qieen  Ch.  Sol. 

(3)  A  reetonihle  notioe  in  the  aale  of  land  under  a  decree  of  Chanoerj,  ia  all 
that  can  be  required,  aDdmchMlemaybe  ordered  in  the  diacrettoD  of  the  Chan- 
eallor,  EneaahoTcoedit.  Durington  v.  Borland,  8  Porter,  13.  Where  tlie  eale  ia 
adTflrti*ediiK  a  apedfied  daT,  between  the  honn  of  twrftw  ond^H  o'cjbot  inM« 
^fttrmOf^.  and  the  property  u  aold  in  pnnuance  of  auch  advertuement,  the  aala 


Jolm.  Ch.  151.  A  ule  by  a  penon  deputed  by  Ae  Uaster,  in  bia  absence,  ia 
kMgnlar  Mid  will  be  aet  aaide,  lb.  TMm  AttMaa  waa  made  under  the  Statnte  <d 
Hew  Ynk,  irikich  direct!  "  that  ^  aalea  of  mortgaged  premiaea,  under  a  decree, 
■hall  be  made  by  a  Maater,"  ib. 

It  tlie  aale  ia  idTertiBed  to  be  on  the  premiaea,  aitd  the  estate  ia  aotually  aold 
wbhin  eigjkty  yaida  of  the  dwelling-hanae  and  within  view,  it  will  not  be  set 
•ride,  aUhiMigb  in  foet  It  waa  not  on  the  premiaea,  bnt  fifteen  or  twenty  yaida 
from  the  bonndarT  line ;  the  aale  otherwiae  being  regular  and  no  fraud  appearing. 

" on  e.  Pranklin,  6  Hunl  8M. 

[•661 
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ther  with  the  bidding-book  and  printed  particulars  annexed),  stating 
the  sale  and  the  biddings,  and  tl>e  sum  for  which  the  estate  sold, 
and  to  whom,  by  name,  is  required  (/). 

5.  The  particulars  should,  as  in  the  case  of  private  sales,  cor- 
rectly state  the  rental  and  nature  of  tenure,  &£c.  (1).  If  the  property 
be  described  as  held  by  tenants  under  written  agreements,  and  the 
holdings  are  by  parol,  the  purchaser  will  be  allowed  to  retire  from 
tbe  contract  (g). 

6.  If  the  rents  of  the  estate  are  incorrectly  represented  to  the 
purchaser's  disadvantage,  he  will  be  entitled  to  a  compensation ; 
but  if  he  object  to  the  statement  upon  a  sale,  and  there  is  a  re-saJe 
under  the  same  representation,  and  instead  of  pointing  out  the  error 
he  again  purchases,  be  cannot  claim  any  compensation  (A). 

7.  The  Court,  as  in  cases  of  sale  by  public  auction,  does  not  in 
general  attend  to  verbal  declarations  at  the  sale,  the  babble  of  the 
auction-room,  as  it  has  been  called,  except  In  cases  where  they 
•have  to  consider  whether  a  purchaser  is  to  take  bis  bargain  ot 
not(i). 

8.  If  a  mortgagee  in  a  foreclosure  suit  be  allowed  lo  bid  for  the 
estate,  he  will  not  be  permitted  to  conduct  the  sale  (fe)  ;  and  no 
party  to  a  suit  can  bid  for  an  estate  sold  under  ^e  decree  with- 
out the  authority  of  the  Court  (I) ;  and  yet  a  sol,vent  partner,  a 
defendant  in  a  suit  by  tbe  assignees  of  the  bankrupt  partner  for 
a  sale,  who  bought  without  leave  at  tbe  sale  before  the  Master, 
was  allowed  to  retain  his  purchase  (m). 

9.  The  plaintiff's  solitntor  should  attend  at  iho  sale,  which  is 
conducted  in  the  following  manner  : — The  Master's  clerk  prepares 

(/)  1  Newl.  Pt»ct.  640.  f  *)  DomTille  v.  Beninpoa,  2  Yon.  ft 

{S)  BeMonet  v.   Robiiu,  1   Saw.   &  Coll.  723  ;  Dronjht  v.  foatt,  1  FU.  ft 

ScuL  H2.  KeL  S16. 

(A)  CampbeU  v.  Hay.  2  MolL  102.  (I)  Elwarthy  e.  Billing,  10  Sim.  9S. 

(0  See  1  Inc.  ft  Walk.  638,  639 ;  ptr  (m)  Wilum  d.   Oraenwood,  10  Bka. 

Lord  Eldon.  101,  n. 

(1)  Tlie  Mutei  muit  not,  in  his  degcription  of  ttie  propertj,  add  any  particiilMis 
which  may  unduly  eohauce  the  valu«  thereoi^  or  miuead  the  parduaet.  Teedra 
v.  Fonda,  8  Paige,  87.  See  Pott  v.  Leet,  8  Paige,  337 ;  Seaman  s.  Hi<^  8  Paiga, 
6fi6. 

The  Bale  by  an  officer  will  not  be  set  wnde  becanae  the  tenni  of  aale  aie  annaa- 
ally  atrict  or  serere,  if  the  circumatancee  of  the  case  call  for  rigid  meamree,  and 
no  deai^  ii  manifested  to  ojniTeH  or  injure  the  paitiei  intonated.  Coxa  v.  Hal- 
■ted,  1  Drean  Ch.  311.  But  if  the  otBcn'*  condnot  is  gioaaty  impropei  and  op- 
presaive,  upon  a  aale  by  him,  it  aeema  he  will  be  order^  to  pay  the  oosta  of  set- 
ting aside  hia  report  of  aale,  and  of  the  aubsequent  proceedinga  theMon.  Baring 
«.  Hootai  6  Paige,  48. 
[•66] 


LiGoogle 


or    THE    COUttTS    or    E^DITI.  79 

a  particular  of  the  lots  to  be  sold,  with  spaces  between  each  lot  (1). 
The  lots  are  successively  put  up  at  a  price  offered  by  any  person 
present,  and  every  bidder  must  sign  his  name  and  the  sum  ha 
oSets,  in  the  space  on  the  particular,  under  the  lot  for  which  he 
bids  ;  and  fonnerly  2j.  6d.  was  paid  to  the  Master's  clerk  for 
ever}-  bidding  ;  but  that  regulation,  which  had  a  tendency  to  damp 
the  sale,  was  abolished,  and  in  lieu  of  the  half-crowns  a  sum  was 
allowed  to  the  clerk,  as  part  of  the  expenses  attending  the  sale. 
And  this  again  has  been  eorrected  under  the  authority  of  the 
3  &  4  Will.  4,  c.  94,  and  "  upon  every  sale  by  the  Master,  where 
the  purchase-money  does  not  exceed  2,000/.,  payable  on  the  report 
confirmed  absolute,  there  is  payable  by  such  party  as  the  Master 
shall  dhect,  5L  ;  end  for  every  sale  above  2,000i.,  on  every  lOOZ., 
5s.  It  has  been  decided  that  when  the  whole  produce  of  the 
sale  does  not  exceed  HflOOl.,  however  numerous  the  lots  or  pur- 
chasers, only  51.  is  payable,  and  5t.  on  every  lOOl.  beyond  that 
mm  (n). 

The  best  bidder  is  of  course  declared  the  purchaser.  If  any  lots 
are  not  sold,  they  must  be  again  advertised  for  sale  (o). 

10.  The  payment  of  a  deposit,  and  the  investment  of  it  in  the 
funds,  are  governed  by  the  same  rules  as  are  adhered  to  where 
the  cODlTRCt  is  between  party  and  party  :  and  therefore  a  pur- 
chaser is  not  entitled  to  the  benefit  of  a  rise  in  the  funds  when 
his  purchase  is  completed  (j;). 

11.  The  Court  will,  on  motion,  discharge  the  purchaser,  and 
substitute  any  other  person  in  his  stead ;  hut  this  will  not  be  done 
*unless  such  person  pay  in  the  money,  and  an  affidavit  be  made 
that  there  is  do  under-bargain ;  for  the  new  purchaser  may  give 
the  other  a  sum  of  money  to  stand  in  his  place,  and  so  deceive  the 
Court  (j).     Formerly  the  practice  seems  to  have  been  to  require 

(■)  In  the  mattBT  of  Allen's  Ourities,  Ambroee,  1  Coz,  191 ;  D'Oyley  e.  Coun- 

2M7L&Kee.627;  Winder  v.  Terrell,  teas  of  Fowu,  ^.  206. 

*.  628,  n.  (?)  Higby  u.  M'.Samara,  6  Vea.  jun. 

(p)  Seel  Tum.  Praot  129  i  2  Fowl.  616;  ValeF.DaTenport.eVes.jnn.  aifi; 

Prac  306,  307.  Bee  Hamilton n.  Ball,  2  Ir.  £q.  Kep.  196; 

^p)  Vide  supra,  p.  61  i  Ambrose  ir.  Vincent  v.  Going,  1  Fla.  SiKel.  42S. 


(1)  It  it  the  diitf  of  the  officer,  to  sell  property  plidnly  diTided,  insepirate  par- 
cel* ;  Fenn  v.  Craig,  1  Oreen  Ch.  19S  ;  ii  the  property  is  so  Bitunted  that  it  -will 
probably  produce  more  by  that  mode  of  selling  ;  or  where  a  part  only  is  inquired 
to  be  sold.  Mohawk  Bank  v.  Atwater,  2  Peige,  51.  But  the  sale  of  serend  par- 
cels togethst  doe*  not  render  the  sale  void,  but  only  voidable  ;  and  alter  a  |i;reat  , 
lapse  of  time,  the  sale  will  not  be  disturbed.  Mohawk  Bank  e.  Atwater,  2  Paige, 
U  i  Ffliu  V.  Cnig,  1  Qreea  Ch.  1.95. 
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ths  consent  of  all  the  parties  in  the  cause,  as  well  as  the  consent 
of  the  original  purchaser  (r). 

IS.  But  even  where  the  titla  is  defective,  and  another  person 
has  agreed  to  take  the  estate  with  the  defective  title,  yet  no  oider 
can  ba  made  until  the  first  purchaser  is  discharged  (t) ;  and  it 
must  he  b;^  arrangement,  hr  the  Court  will  not  oSw  to  sell  with  a 
titie  which  it  is  aware  is  bad  (f)  ;  nor  will  it  provide  hj  condition 
against  imaginary  defects  (u). 

13.  If  the  purchaser  resell  at  a  [Profit  behind  the  back  of  the 
Couitj  before  his  purchase  is  confirmed,  the  second  purchaser  is 
considered  a  substituted  purchaser,  and  must  pay  the  additional 
price  into  Court  for  the  benefit  of  the  estate  (x)  (1). 

14.  Although  more  of  an  estate  is  sold  than  b  necessary  for  the 
purposes  of  the  trust  by  virtue  of  which  the  decree  was  made,  yet 
the  purchaser  can  make  no  objection  to  it,  the  decree  being  a  suffi- 
cient security  to  him,  as  it  cannot  appear  but  that  it  was  right  to 
sell  the  whole.  If,  however,  the  decree  were,  that  the  Master 
should  sell  Greenacre,  and  be  sells  Blackacre,  an  objection  to  the 
sale  would  be  good  (y)  ;  although  it  seems  that  it  may  be  laid 
down  as  a  general  rule,  that  a  purchaser  shall  not  lose  the  benefit 
of  his  purchase  hy  any  irregularity  of  the  proceedings  in  a  cause  (z). 
If  a  decree  is  obtained  by  fraud,  it  may,  of  course,  be  relieved 
against  (a) ;  and  it  has  been  said  that  a  purchaser  is  bound  to  see, 
that,  at  least  as  far  as  appears  on  the  face  of  the  proceedmgs  befwe 
the  Court,  there  is  no  fraud  in  the  case  (h) ;  but,  if  the  Court 
itself  be  impmed  upon,  it  would  be  a  strong  measure  to  in^ 
notice  of  the  fraud  to  the  purchaser,  from  the  veiy  proceedings 
before  the  Court  But  it  is  a  settied  maxim  that  persons  pur- 
chasing *under  decrees  of  the  Court  are  bound  to  see  that  the  salp 
is  made  according  to  the  decree  (c).  And  this  more  especially 
applies  to  the  plaintiff  in  the  cause  (rf).     Of  course  a  purchaser 

(r)  Matthem  c  Stubbs,  2  Bn.  C.  C.  Cnisbie,  1  Ball  ft  Beat.  489  ;  lightbame 

291.  V.  Swift,2BsUatBeat.207)MeBakerv. 

(t)  •WiWinri  V.  Wtce,  C.  Coop.  42.  Morgan,  2  Dow,  CSS ;  Mvlliiia  *.  Tomi- 

(t)PieraD.FuTS,  ISaua.&Bcul.  414;  aend,  1  Dow  ft  CUrk,  430. 

■ee  I^ey  s.  Bell,  6  Ir.  Eq.  B«p.  122.  (a)  Keonody  v.  Daly,  1  Scho.  k  Lef. 

(u)  Bennett  c.  Wheeler,  1  b.  Eq.  B«p.  3SS ;  Oiffard  ir.  Hart,  ib. ;  Lanadowne  v. 

IS.  Beauman,  I  MolL  S9. 

(z)  Nodder  «.  Ruffln,  1  Taunt.  341.  (a)QoTev.Stacpoole,l  Dow.SO;  aito 

(y)  Lntwrch  V.  Winford,  2  Bio.  C.  C.  tlie  time  of  ule,  aee  BUcklow  v.  Lawa,  2 

24S.  Hare,  40. 

(f )  LWd  c.  Johnec  9  Vea.  jun.  37  ;  (e)  Colclongh  v.  SCemm,  t  Bligh,  181. 

Cnitiav.Fiice,  12  VM.jon.  89  i  Bennett  (d)  Talbon  v.  Humet,  Sir.  £q.  lUp. 

'   [F.  Haraell,28clio.ftLef.SS6iBiukeD.  83. 

(1)  Bm  FroctOT  o.  Famam,  6  Faiga,  014. 
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making  use  of  the  machinery  of  the  Court  to  obtitn  the  estate 
fraudulently  as  against  the  persons  entitJed  to  the  inheritance, 
although  with  the  concurrence  of  the  tenant  far  life,  cannot  sustain 
his  purchase  (e).  And  the  tenant  fcur  life  cannot  be  permitted  in 
such  a  sale  to  obtain  a  benefit  at  the  expense  of  the  remainder- 
man, and  if  the  purchaser  permit  him  to  do  so,  that  may  io  some 
cases  vitiate  tiie  sale,  although  the  Court,  if  the  transaction  was 
not  irauduleot,  will  struggle  to  correct  the  misapplication,  and  not. 
to  rescind  the  sale  {/). 

15.  In  the  much  contested  Scotch  case  of  Vans  Agnew  o. 
Stewart  (^) ;  where  a  private  Act  of  Pariiament  authorized  the 
Court  of  Session,  up<M)  an  action  instituted,  to  inquire  into  and 
ascertain  tlie  extent  and  amount  of  the  debts  of  a  deceased  tenant 
in  tail,  and  chargeable  upon  the  entailed  estate,  and  after  having 
fixed  and  ascertained  the  amount  of  such  debts,  to  sell  the  estate ; 
the  object  of  the  suit  was  to  set  aside  the  sales  made  of  the  estates, 
because  the  provisions  of  the  Act  had  not  been  followed.  Lord 
E^don  observed  that  the  case  of  these  purchasers  was  extremely 
distressing,  and  he  wished  to  lay  it  down  in  language  as  clear  as 
any  in  which  he  could  express  himself,  that  if  a  Court  in  this 
part  of  the  island,  or  in  Scotland,  is  authorized  by  an  Act  of 
Parliament  to  proceed  to  a  sale,  and  if  in  the  manner  in  which  the 
Act  of  Parliament  provides  they  shall  so  proceed,  no*  purchaser  is 
answerable,  or  can  be  answerable,  for  the  mistakes  or  blunders  of 
the  Court.  Parliament  trusts  to  the  wisdom  and  discretion  of  the 
Courts  ;  and  if  the  Courts  act  according  to  the  rule  of  proceeding 
which  b  laid  down  for  their  government,  although  they  may  be 
wrcng,  for  instance,  if  they  were  to  mistake  the  amount  of  the 
debts,  if  they  were  to  suppose  that  debt  A.  affected  lands,  when  it 
did  not  affect  lands,  or  that  debt  B.  did  not  affect  the  lands,  when 
it  did  affect  the  lands, — if  purchasers,  under  these  mistakes  and 
blunders,  were  not  found  to  be  safe,  he  did  not  know  how  any  one 
could  deal  as  a  purchaser  under  an  Act  of  Parliament.  But  then 
be  conceived  that  every  Court  was  bound  to  proceed  according  to 
the  directions  of  the  Act ;  and  that  if  tlie  Court  of  Chancery  was 
bound  to  proceed  according  to  the  prescribed  mode,  and  did  not  so 
proceed,  then  the  transactions  of  the  Court  of  Chancery  would  be 
^o  more  a  securi^  to  the  purchaser,  than  if  that  Court  had  not 

(e)  Thombm  t..  GloTsr,  3  Dru.  t  War.  {/)  Bowen  v.  Gvana,  S  Ir.  Eq.  B«p. 
195.  £69. 

(?)  H.  of  L.  CaMB,  1822.  US. 
Vol.  I.  1 1  ["eg] 
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been  authorized  by  law  to  proceed  at  all.  And  so  m  like  manner 
if  the  Court  of  Sesaoo  bad  not  proceeded  as  the  Act  of  Parliaroent 
directed,  tbe  consequence  was,  that  the  purchaser  under  that  Court 
was  in  do  better  situatioD  than  the  purchaser  under  any  other  Court 
not  conibnuing  to  tbe  proper  course  of  proceeding.  The  whole 
proceedings  appeared  to  him  contrary  to  the  powers  and  authori- 
ties given  to  the  Court  of  Session,  in  order  to  make  good  titles  to 
the  purchasers.  Lord  Redesdale  observed,  that  it  appeared  to  him 
most  clear,  that  the  Court  of  Sessirai,  having  no  authority  what- 
soever to  decree  a  sale  of  tbe  estate,  except  that  which  the  Act  of 
Parliament  gave  them,  they  were  bound  to  proceed  according  to 
the  powers  given  tbem  by  that  Act  of  Parliament ;  aud  that  if  they 
did  not  do  so,  they  were  acting  without  authority.  You  did  not 
mean,  my  Lords,  to  speak  of  any  error  in  judgment.  If  tbey  bad 
decided  what  were  the  debts  with  which  tbe  estates  were  affected, 
and  tbey  had  improperly  so  decided  ;  if  they  bad  allowed  claiios 
that  were  not  witbb  the  intent  of  tbe  Act  of  Parliament,  he  did 
not  conceive  that  an  error  in  judgment  of  that  description  would 
have  affected  the  title  of  the  purchasers.  But  they  proceeded 
without  any  authority  whatsoever ;  he  therefore  apprehended  that 
tbe  whole  of  the  proceedings  of  the  Court  of  Session,  with  respect 
to  tbe  sale  of  tbe  estate,  were  void.  He  had  thought  it  very  iip- 
portaot  to  state  just  so  much  upon  tbe  subject,  as  he  wished  ■  it  to 
be  understood  that  it  was  not  for  an  error  in  judgmeat  on  tbe  part 
of  the  Court  of  Sesaon  that  he  thought  these  purchases  were  void. 
If  the  Court  of  Session  bad  decreed  in  a  suit  properiy  brought, 
mere  errar  in  judgment  would  be  no  ground  for  setting  them  aside. 
If  the  Court  of  Session  had  proceeded  in  a  cause  in  which  alt  tbe 
proper  parties  were  represented,  and  if  in  tbe  end  justice  had  beeo 
done,  though  the  order  of  sale  which  was  directed  by  the  Act  o( 
Parliament  had  not  been  pursued,  be  thought  that  would  not  have 
been  a  ground  for  overturning  the  whole  of  that  which  had  been 
done. 

16.  Where  the  Court  sells,  it  will  protect  tbe  purchaser  against 
the  parties  to  the  suit,  and  all  persoos  coming  in  under  the  decree. 
But  a  person  having  a  legal  lien,  as  a  judgment-creditor  not 
coming  in  under  the  decree,  would  not  be  hound  by  it,  and  might 
proceed  against  the  purchaser  (A),  unless  he  obtained  a  legal  interest 

(A)  Barrett  c.  BUke,  2  BaU  k  Beat.  SBiu.fcScta419;seoFitzgeraldi.Luie, 

Ki  ;  Johns  v.  French,  a.  4B0 ;  Pien  s.  3  It.  Eq.  Rep.  839 ;  Stachpoi^  v.  Cuiti*, 

Pien,  1  Baus.  &  Scul.  319  i  1  Drn.  ft  2  UoU.  SIH. 
WsUi,  3SS  i  Bairett  *.  Burain^um,  1 
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orer-reaching  the  lien  ;  in  which  case  it  was  held  hy  Lord  Mannen 
*that  the  claim  being  merely  id  equity,  the  Court  would  protect  the 
purchaser  buying  under  its  decree  (t),  or  rather  would  not  lend  its 
aid  to  the  judgment-creditor  against  bim.  But  this  has  since  beea 
denied  to  be  law,  and  therefore  a  purchaser  under  a  deCree  for  sale 
for  payment  of  an  incumbrEuice  should  see  that  he  obtains  a  dis- 
charge from  all  judgment-creditors,  or  that  they  are  bouod  by  the 
decree  whetiier  he  obtains  the  legal  or  equitable  estate. 

17.  In  sales  by  auction  or  prirate  agreement,  the  cootract  is 
complete  when  the  agreement  is  signed ;  but  a  difierent  nile  pre* 
rails  in  sales  before  a  Master ;  the  purchaser  is  not  considered  as 
entitled  to  the  benefit  of  his  contract  till  the  Master's  report  of  die 
purchaser's  bidding  is  absolutely  confirmed  (1)  ;  and  I  shall  now  piCH 
eeed  to  show  what  steps  a  purchaser  must  take  to  obtain  an  abso- 
lute confirmation  of  the  Master's  report. 

18.  The  purchaser  must  first,  at  his  own  expense,  procure  a 
report  fiom  the  Master,  of  his  being  the  best  bidder  for  the  lot  be 
has  purchased.  After  the  report  is  filed,  and  an  c^ce-copy  <^  it 
taken  by  the  purchaser,  he  must,  at  his  own  expense,  apply  to  the 
Court  by  motion,  of  which  no  notice  need  he  giren  (k),  that  the 
purchase  may  be  confirmed.  Upon  this  application  the  order  will 
be  confirmed  nui,  (J),  that  is  unless  cause  be  shown  against  the 
same  in  eight  days  after  service.  The  purchaser  must,  at  his  own 
expense,  procure  an  office-copy  of  this  order  fimn  the  Register  (I). 
If  no  cause  be  shown  within  the  eight  days,  the  purchaser  must,  at 
bis  own  expense,  apply  to  the  Court  to  confirm  the  report  abso- 
lutely, wfaidi  will  be  done  of  course  (m),  on  an  affidavit  of  the  seiv 
rice  of  the  order  (n),  and  a  certificate  of  no  cause  having  been 
^owQ.  The  certificate  is  obtained  from  the  Register  hy  appl»- 
catioa  to  the  entering  clerk,  and  leavmg  the  order  niti,  the  day 
before.  Notice  of  this  application  need  not  be  given  (o).  But  if 
be  be  served  with   notice  of  a  motion  to  open  the  biddings,  he 

(i)  Steele  n.  Fhiiip^  1  Hogan,  49 ;  Be«t        (»i)  For  aform  of  the  aider,  lee  2FoitL 

188.  P™<!t.  311. 

(k)  See  Parket'a  Aiulriia.  141.  (»)  For  fonn*  of  the  affidnit,  we  3 

m  For*  foim  of  the  order,  seeSFowl.    Tiuii.PrMt.583.S22;Firicei'iAiiaLeB: 

Pnct.  308.  i  Fowl.  Pract.  SIO. 

(o)  See  1  Tun.  Pract.  129. 

(I)  See  3  ft  4  WilL  4,  c  94,  i.  10,  which  authorizes  an;  penon  to  take  an 
oBce-copT  ^  to  much  onlj  of  anf  decree,  orda,  report,  oi  exceptioni,  ai  he 
majr  reqnue. 

(1)  See  Hon^  v.  Lawrence,  12  John.  E2t. 
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cannot  legulariy  proceed  to  con&rm  his  repcMt  absolutely  (ji).  The 
order,  however,  to  confinn  absolutely  the  report  when  served 
operates  from  the  day  on  which  it  was  pranouaced  (9). 

*19.  If  after  having  obtained  the  order  niai,  the  purchaser 
neglecb  to  confirm  the  order,  the  vendor  himself  may  make  the 
motion  (r). 

20.  The  bidder  not  being  considered  as  the  purchaser  until  the 
report  is  confirmed,  is  not  liable  to  any  loss  by  fire  or  otherwise 
which  may  happen  to  the  estate  in  [he  interim  (t)  ;  nor  is  he, 
until  the  confirmation  of  the  report,  compellable  to  complete  his 
purchase  (t)  ;  but  upon  the  report  being  confirmed,  be  will  be 
compelled  to  carry  the  contract  into  execution  (u).  And  if  an 
interest  of  uncertain  duration  be  purchased — as  a  life  interest, 
the  purchaser  will  be  bound,  although  the  life  drop  tbe  same 
night  (x). 

31.  If  tbe  purchaser  neglect  to  complete  his  purchase,  the 
practice  is  for  the  sellers  to  confimi  tlie  report,  and  then  if  the 
purchaser  is  supposed  to  be  responsible,  to  get  an  order  to  inquire 
whether  the  party  can  make  out  a  good  title  (i/)  (1),  and  if  he  can, 

(p)Vanaittarts.  Collier,  2  Sim.  &Stu.     r,  Flavel,  2  Austr.  344,  cited. 
«08.  (x)  Alison  c.  Towgood,  1  Joe.  k  Walk. 

{q)  Aljerdeens.  "Watlin,  6  Sim,  146.      637  ;  sco  Vincent  t.  GoinK,  IFlan.&Kol. 

(r)  Chillinftwortli  v.  Chillingworth,  1  2nU,teTewcdupon«ppcnl.  HeeSIr.Eq. 
Sim.  &  Stu.  21)1 ;  Lidbottcr  c.  Smith,  5  Kcp.  4S0;  Vescy  r.  Elwood,  1  Flan.  & 
Bcav.  377.  Kd.  Cfi7  ;  3  Dm.  S:  Wftp,  74. 

(>)  Expartt  Minor,  11  Tea.  jMa.  669  ;  (y)Niiticemustbegiven(ifth«iDotion 
BeBl3Vcs.jun.51S;  IJac.  &  Walk.  639.    for  this  order.     For  a  form  of  the  noticH, 

(()  Anon.  2  Vcs.  jun.  336.  see  2  Turner,  630. 

(u)  B»rk.er  v.  Holford,  and  Egpngton 

(1)  Gordon  v.  Linw,  2  M'Cord  Ch.  1G7.  But  such  an  inquiry  ia  not  indispen- 
aable;  it  is  merely  for  the  benefit  of  tbe  purclmSGr,  that  he  may  not  be  compelled  to 
take  adefoctiTe  title-  But  if  the  purchaser  is  HStisGed.  and  makes  no  objection  to 
the  title,  or  waiTei  the  inquiry,  it  doe«  not  afierwardi  lie  in  in  bia  mouth  to  take 
any  exception  of  this  nature.  And,  a  fortiori,  his  surety  bos  no  right  to  toko 
any  such  exception  ;  for  he  baa  nothing  to  do  with  the  matter  of  the  title,  Thi» 
U  au  affair  wholly  amiert^ing  to  the  rights  and  dutiea  of  the  principal.  Wood 
V.  Mafm,  3  Sumner  C  C.  318,  332. 

When,  however,  the  purchaser  at  the  Miister')"  sale,  purchiues  nnder  the  aa- 
Eurancc  that  be  ij  to  receive  n  perfect  title,  if  xitcb  title  cannot  be  given,  be  will 
not  be  compelled  to  complete  the  purchase.  Slorriii  c.  Mnwatt.  2  Paige,  o8ti.  A 
purchaser  has  a  rif;bt  to  require,  under  such  circumstances,  a  title,  which  ia  good 
both  at  law  and  in  equity,  ib.    See  Seaman  r.  llicks,  D  Foige,  G^G. 

In  Maryland,  the  rule  of  carcai  emptor  applies  to  all  judn^ia!  sales.  Chancery 
in  no  case  attcmptn  to  acll  any  thing  more  than  tlio  title  of  tbe  partii»  Co  the  Kuit ; 
and  it  allows  of  no  inquiry  Into  tbe  title  at  tbo  instance  of  the  purchaser  or  any 
one  else.  Brown  e.  Wallace,  4  GUI  &  John.  479  ;  Anderson  r,  Foulke,  2  Harr. 
&  Gill,  346.     See  Atkinson  c.  Farmer,  2  Murpbey,  291. 

In  Spring  s.  Sandford,  7  Paige,  6-ifl,  it  was  held  that  where  rral  estate  is  aold 
by  a  Uastor  under  &  decree  of  a  Court  of  Chancery,  as  and  for  a  good  title,  the 
purchaser  is  only  entitled  to  such  a  title  as  a  purchaser  of  the  premises  at  a  pri- 
Tate  sale  would  be  bound  to  rereiTe  from  his  vendor.  See  Jackson  v.  Edwards,  7 
Paige,  386  1  S.  C.  22  Wendell,  498 ;  matter  of  Browning,  2  Paige,  64 ;  Jhuham 
r.  Mjnaid,  4  PaigB,  141  ;  Weeme  b.  Brewer.  2  Harr.  &  Gill,  390. 
[•71] 
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to  obtain  an  order  upon  the  purchaser  to  complete  bis  mt- 
chase  (z)  (I)  ;  but  if  the  purchaser  is  unable  to  complete  his 
purchase,  then  on  the  report  being  confirmed,  it  is  moved  to  dis- 
chaife  bina  from  the  bidding  (a),  and  notice  of  this  motion  must 
be  given  to  the  purchaser  (6).  But  ii  purchaser  will  not  be  per- 
mitted to  baffle  the  Court;  and  therefore,  instead  of  discharging 
the  purchaser  from  his  bidding,  the  Court  will,  if  required,  make 
an  order  that  he  shall,  within  a  given  time,  pay  the  money,  or 
•stand  committed  (c)  (1).  The  order  generally  would  be  to  resell. 
throwing  the  expense  and  loss  upon  the  first  purchaser,  but  not 
discharging  him  from  the  purchase  by  the  order  (rf)  (2). 
■  22.  If  an  insane  person  bid,  of  course  the  estate  must  he  resold ; 
but  the  Court  has  no  power  to  hold  the  next  bidder  to  his  bidding 

(;)Sce2Fc.«-l.  I'nict.  ;JI8.  325.  (c)Laiisdo\viir.  Elderton.  H  Vp..  jun. 

(n)Cuniimghaiur.  AriUiamB.a  Anatr.  311! ;  ace  Gcuv  c.  Gray,  1  Beav.  lys. 

***■   -,        ,         ,  ^  W  Uardin'e  r.  Harding,  i  MvL  &  Um. 

{*)  For  aform  of  tlienotico,  see  2  Turn.  6H.                                  o         . 
Pract,  661. 

(I)  A  moUon  irui  made  before  Lord  Erakinc,  that  the  purchaae-monov  ehould  be 
pud  in  by  (he  purchKser.  ITie  purchaser  did  not  appear.  After  coiwultiug  the 
Keffister,  who  had  acarehedfor  prceedcnts,  and  expressing  bin  nnivillinffness  to  do 
■nv-thicf;  to  projudico  sales  bv  the  Court,  the  Chancellor  rcluscd  the  motion,  but 
ordci«d  the  title  to  bo  referred  to  the  Mtuitor ;  and  then,  he  said,  il'  a  good  title  could 
be  mode,  he  would  compel  pa>-nient  of  the  moncv  BccordinK  to  the  usual  prac- 
*«=«-—■»"»'"■  Ch.  32d  July  1800,  MS.  In  1  Newl,  Pract,  oii,  it  ia  said,  that  it 
iecms  that  if  the  report  is  confirmed  by  the  tendon  it  is  not  neccssarj-,  previous  to 
the  appLcBtion  against  the  purchaser,  that  he  be  ordered  to  pav  in  hia  purchase 
moucTi  that  an  abstract  of  title  should  be  delivered  to  him.  Sanders  v.  Guy,  Jan. 
1811,  before  Lord  Eldon.     Sco  I  Beav.  JOO,  by  the  name  of  Gray  r.  Gray. 


(l)RiehardaQnr,  Jonea,  3Qill&  John.  Ifii  ;  Wood  t.  Mann,  B  SumncrC,  C.  318. 
And  in  a  case  ivhere  the  purchaser  at  a  sole  bv  the  Maater,  in  conformity  with  ft 
decretal  order  of  the  court,  gave  security  to  tlie  Master,  in  the  shape  of  a  cove- 
nant, with  a  surety,  to  pay  the  purchase-money  within  a  given  time,  and  the  mon- 
CT  was  not  paid  either  by  the  principal  or  suicty  within  that  time,  it  was  held, 
that  a  court  of  equity  might,  hy  attachment,  not  only  compel  the  purchaser  to 
complete  hii  purchase  by  paying  in  the  purchase- money,  but  might  also  proceed 
against  the  surety,  who  had  thus  made  homself  a  party  to  the  proceedings,  in  the 
■ame  summary  manner.    Wood  c.  Mann,  3  .Sumner  0.  318. 

(2)  3  Dan.  Ch.  Pr. (Perkins's  od.J  1401,  H02 1  Simmons  r.  Tongue,  3  Bland,  341  j 
UttUikin  c.  Mullikin,  1  Bland,  541.  Where  there  is  a  decretal  order,  that  in  case  of 
non-pavment  of  the  purchase-money  within  a  given  time,  there  shall  be  a  resale 
by  the  Master,  this  is  regarded  ex  a  more  auxiliary  socuritv  belonging  to  the  par- 
ty seeking  the  benefit  of  the  sale.  But  the  court  is  at  Ubertv  to  re.>>cind  or  sub- 
pend  such  order  at  anv  time.  The  right  to  rc-acll  docs  not'  take  Irom  the  pur- 
chaser the  tight  to  proceed  by  attachment.  Woode.  Mami,  3  SumncrC.  C.  318; 
Scton  r.  Slade,  7  Vcsey,  306,  276. 

So  in  another  case  where  by  the  conditions  of  sale,  it  was  provided  that,  "  if 
the  purchaser  did  not  comply  with  the  conditions,  the  property  should  be  resold," 
Mc  officer  was  held  not  bound  upon  a  failure  of  the  purchnsor  to  comply  with 
tho  conditions,  to  make  a  second  sale,  though  requested  to  do  so  by  the  defend- 
■nt  in  the  execution.  WoodhuU  r,  Neafie,  1  Green  Ch.  40a,  See  Thompson  v. 
Dimond,  3  Edw.  23-5  ;  Hewlett  o.  Davies,  3  Edw.  338. 
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and  the  Court  has  refused  ia  such  s  case  to  allow  the  next  bidder 
to  stand  as  the  purchaser,  notwithstanding  alt  the  parties  in  the 
cause  desired  it,  as  they  apprehended  the  estate  would  not  sell  for 
so  much  to  any  other  peraoQ.  The  estate  was  ordered  to  be  resold 
generally  (e). 

23.  When  the  report  is  absolutely  confirmed,  the  purchaser  is 
entitled  to  a  coaveyance  on  payment  of  the  purchase-money,  end 
may,  after  giving  notice  of  his  ialention  (/),  apply  to  the  Court  for 
leave  to  pay  bis  purchasewnoney  into  the  Bank  (g),  and  to  be  let 
into  possession  of  the  estate  ;  but  this  application  should  of  course 
not  be  made  until  the  title  be  approved  of  (A).  Wh^i  the  money 
is  paid  according  to  the  order,  the  purchaser  must,  at  his  own 
expense,  obtain  a  cerlificate  of  the  payment  of  it  (1). 

24.  If  the  esute  be  subject  to  an  incumbrance  which  appears 
upon  the  report,  the  purchaser  should,  after  giving  notice  of  his  in- 
tention (i),  apply  to  the  Court  for  leave  to  pay  off  the  charge,  and 
to  pay  the  residue  of  the  purchase-money  into  the  Bank.  But 
where  an  incumbrance  on  the  estate  does  not  appear  on  the  report, 
and  any  of  the  parties  refuse,  or  are  incompetent  to  consent,  t 
purchaser  cannot  apply  any  part  of  his  purchase-money  iu  dis- 
charge of  the  incumbrance,  though  perhaps,  if  the  parties  be  all 
competent  to  consent,  and  do  consent,  it  may  be  done  (Jc). 

35.  Where  two  or  more  persons  purchase  one  lot,  the  money 
must  be  paid  altogether ;  the  Court  will  not  allow  them  to  pay 
their  proportions  separately,  on  account  of  the  confusion  which 
might  ensue  (I). 

26.  In  the  Eicchequer,  purchase-money  is  allowed  to  be  paid  in 
without  prejudice  to  any  objections  which  the  purchaser  may  be 
advised  to  make  upon  subsequent  investigation  (m).  And  thb  is 
sometimes  allowed  in  the  Court  of  Chancery  upon  special  applica- 
*tion,  but  it  is  a  practice  not  to  be  encouraged,  and  a  purchaser  will 
not  be  allowed  to  j>ay  in  his  purchase-money  and  to  take  posses- 
sion of  the  property  unless  he  accepts  the  title  (n). 

{«)  Blttckbeard  i.  Liniliigen,  1  Coi.         (A)  See  2  FowL  Pract.  317. 
203.  (i)  For  a  fotro  of  sucli  notice,  see  2 

(/)ForfQnii»ofthenotice,»ee2Tuni.  Tum.  Pract.  8*8. 

Ft.  6*7  ;  Park.  AjuiL  1*0.  (*) c.  Stretton,  I  Vm.  jun.  2fi8. 

(ff)  ForthB  mode  ofpayiog  the  money        {I)  Darkin  v.  Mure,  1  Aiut  22. 
inlotlie  Bank.aec  1  Tuin.  Pract.  210;        (Di}Uaiflle.  Rndge,  2  You.  &  ColL 

and  for  a  foim  of  tlie  order.  Bee  2  FowL  566. 
Pract.  313.  (n)  Eutton  v.  HaiueU,  2  Beav.  2S0. 

(I)  But  a  purchaiei  of  a  Chancery  sale  ia  not  anBwerable  for  any  dUpoiition 
wluch  the  Court  may  make  of  the  puxchase-moneT.  Broini «.  WaUaee,  4  Qill 
&  John.  479. 
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9n.  A  parchaser  under  a  decree  is  eotitled  to  be  let  into  posses- 
noD  of  the  estate  from  the  quarter-day  preceding  his  purchase, 
paying  his  mooey  before  the  tbilowing  one  (o)  ;  which  proposition 
has  no  relation  to  the  dme  of  his  being  declared  by  the  master  to 
be  the  highest  bidder,  but  to  the  confirmation  of  the  report  (p), 
(or  until  then  be  is  not  the  purchaser  (1). 

28.  Where  a  purchaser  allows  the  time  to  elapse,  he  is  entitled 
to  the  rent  only  from  the  quarter-day  preceding  the  payment  of  the 
money  into  Court  (3).  This  is  the  settled  practice  here,  although  it  led 
to  a  difierence  of  opinion  in  Ireland  before  it  was  settled  there  (q). 

S9.  And  a  purchaser  is  not  entitled  to  the  rents  for  a  period 
beyond  the  quarter-day  preceding  the  payment  of  bis  money, 
merely  because  be  has  been  ready  to  complete  his  purchase,  and 
bad  bis  money  ready  lying  dead  in  a  banker's  bands  ;  for  be  might 
have  moved  to  pay  the  money  into  Court,  when  it  would  have 
been  laid  out ;  and  this,  if  done  by  special  application,  would  not 
have  been  ao  acceptance  of  the  title  (r). 

30.  When  a  mortgagee  purchases,  t^nd  bis  principal  and  interest, 
calculated  up  to  the  lost  quarter  day,  exceed  the  purchase-money, 
be  will  be  let  into  possession  as  from  the  preceding  quarter-day  (>). 

31.  But  a  purchaser  will  not  he  allowed  profits  not  really  beloog- 
ing  to  the  quarter  ;  for  example,  a  purchaser  of  a  manor  must  pay 
to  the  vendor  tbe  fines  payable  on  account  of  deaths  of  copy- 
holders hefore  the  quarter,  although  the  admissions  do  not  take 
effect  until  after  he  is  let  into  possession,  for  such  fines  will  be 
considered  as  having  accrued  before  the  period  from  which  the 
purchaser  is  entitled  (t). 

32.  A  life  annuity  stands  upon  a  different  footing,  and  a  pur- 
chaser will  be  entitled  to  it  from  tbe  time  he  could  have  confirmed 
the  report  absolutely,  and  pays  interest  from  titat  day  (u). 

33.  And  where  a  life  interest  was  sold  in  three  per  cenL  consols, 
and  reduced,  and  the  day  after  the  sale  half  a  year's  dividends  on 


vide  poMt,  ch.  IS.  (>)  Bates  v.  Bonner,  1  Sim.  427. 

(p)  See  1  Rep.  t.  Plunk.  176,  177.  (f)  Ourick  v.  Lord  Camden,  2  Cox, 

(a)  See  Gowan  v.  11^ ;  Prendei^aBt  231. 

e.  Eyre,  1  Bep.  t.  Plunk.  168.180.  (u)  Twigge.Rfldd,  13  Ve».  jiin.S17. 

(1)  Immediate  poMeuion  will  not  be  ordered  'Where  it  wiU  be  attended  with 
the  loss  of  the  then  ({rowing  cropa.  Chapline  t>.  Chapline,  1  Bland,  364  ;  Wright 
*.  Wright,  1  BUnd,  sas  ;  Tarloi  t.  Colegate,  1  Bknd,  365 ;  Danej  v.  Campbell,  1 
Bland.  386. 

(Z)  In  Wood  V.  Mann,  3  Sumner  C.  C.  31S,  the  renta  and  profits  were  allowed 
to  the  purchaHi  only  &om  the  time  of  the  compLetion  of  the  coayeyance. 
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the  consols  became  due,  and  the  purchase  was  confinned,  and  the 
money  paid  before  the  end  of  the  month,  the  purchaser  was  held 
to  be  entitled  to  the  half  year's  dividend.  Lord  Eldon  observed 
""that  the  rule  of  the  Court  in  the  purchase  of  a  fee  simple  esUte 
was  to  give  the  profits  from  the  quarter-day  preceding  the  pay- 
ment of  the  purchase-money  ;  but  was  that  so,  he  asked  when  a 
man  buys  a  life  estate  which  may  not  last  five  minutes  ?  It  would 
be  difficult  to  state  any  difference  between  the  dividends  on  the 
consols  which  became  due  the  next  day,  and  those  on  the  reduced, 
which  were  not  payable  tjU  three  months  alter.  Could  anything 
turn  upon  the  report  not  being  conlinned  ?  There  was  a  case 
about  a  house  being  burnt  down  before  the  confirma^on  of  the 
report.  But  if  the  tenant  for  life  had  died  the  same  night,  must 
not  the  purchase-money  have  been  paid  ?  The  report,  be  thought, 
when  contirmed,  must  have  relation  back  to  the  purchase  ;  and  the 
contract  was  made  tlie  moment  that  the  purchaser's  name  was 
entered  in  the  Master's  book.  If  the  tenant  for  life  (I)  had  lived 
till  the  day  aller  the  sale  and  'ben  died,  the  purchaser  would  have 
had  nothing  if  be  was  not  entided  to  these  dividends  (x). 

34.  Nor  does  the  general  rule  apply  to  a  colliery,  which  is  con- 
sidered as  a  trade.  The  profits  are  settled  monthly,  and  therefore 
the  purchaser  is  entitled  to  the  prt^ts  only  from  the  commence- 
ment of  the  month  in  which  he  purchased,  paying  his  purchase- 
money  in  the  course  of  lliat  month  (y). 

35.  If  a  purchaser  enter  into  possession,  be  will  be  compelled  to 
pay  the  money  into  Court,  although  he  entered  with  the  permission 
of  the  parties  in  the  cause.  The  Court  only  can  give  such  per^ 
mission  (z). 

36.  When  the  report  is  absolutely  confirmed,  and  every  thing 
arranged,  the  draft  of  the  conveyance  must  be  drawn  by  the  pur- 
chaser's solicitor,  and  either  settled  by  the  Master,  if  the  parties 
insist  upon  it,  or,  which  is  more  customary,  by  a  conveyancing 
counsel  of  whom  the  Master  approves.  The  Master's  clerk  will,  at 
the  purchaser's  expense,  ingross  the  deed,  procure  the  report  or 
certificate  of  its  being  allowed,  and  then  deliver  the  deeds  to  the 

(i)  AnBon  B,  Towjfood,  1  Joe.  &  Walk.  ty)  Wren  r.  KirtOD,  8  Ve«.  jun,  fi02 ; 

837  ;»coVincentr.(iomK,  IFlan.&Kel.  "WiUioins   r.     Attenborough,  Tom.   & 

260  :  3  It.  Eq,  Kc]).  480  ;  Vesoy  v.  El-  Hubs.  70. 

«ood,  I  Flan.  &  KoL  067 ;  3  Dra.  &  Wai.  (:)  Anon.  L.  I.  Uall,  16  July  ISIS,  MS. 


r,  becBQBe  the  purchaser  was  himielf  the  tenant 
90  incCTesi.  was  bdih. 
[•74] 
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puichasen  ;  and  it  ia  usual   to  obtain  the   Mister's  ngnature  to 
every  skin.     The  report  must  be  filed  (a). 

37.  It  is  usual,  howfiver,  to  so  word  decrees,  that  the  diaft'shall 
'^ot  go  before  the  Master  wilea  the  parties  differ.  Where  this 
mode  is  adopted,  the  business  is  transacted  in  the  same  way  as 
upon  a  sale  by  private  cootract,  unless  the  parties  cannot  agree,  Id 
which  case,  resort  b  had  to  the  Master. 

38.  When  the  deeds  have  been  properly  executed  by  all  neces- . 
sary  jnrties,  an  affidavit  of  the  due  execution  of  them  must  be 
made,  and  filed  in  the  affidavit  office,  and  an  officen^ipy  of  the 
affidavit  must  be  taken ;  this  being  done,  the  money  directed  to  be 
paid  in  consequence  thereof,  may  be  procured  in  the  usual  man- 
ner (&).  When  all  proper  parties  have  been  directed  to  convey,  and 
a  parly  to,  the  cause  withholds  his  concurrence,  the  motion  that  hs 
do  convey  should  be  made  against  him  perstmally  (c). 

39.  If  the  parties  disagree  as  to  the  necessary  parties,  &c.  to 
the  conveyance,  the  Master  will  report  his  approbation  of  the  draft, 
as  setded  by  him.  To  this  report  exceptions  may  be  taken  (d), 
and  then  the  question  will  come  before  the  Court  in  a  i^jular 
way. 

40.  It  has  been  held  that  the  purchaser  obtaining  the  legal 
esUte  cannot  require,  at  the  seller's  expense,  a  release  from  equi- 
table incumbrances  whose  demands  have  been  satisfied  by  the 
Court  (e). 

41.  Where  a  Master  is  directed  to  settle  a  cooTeyaoce  m  case 
the  parties  difier  about  the  same,  the  party  entitled  to  prepare  the 
conveyance  is  to  bring  in  the  draft  of  the  conveyance  into  the 
Master's  office  and  give  notice  of  his  having  so  done  to  the  other 
party ;  and  at  any  dme  within  ^ght  days  after  such  notice,  such 
other  party  will  have  liberty  to  inspect  the  same  without  fee,  end 
may  take  a  copy  thereof  if  he  thuiks  fit,  and  at  or  before  the  expi- 
ntion  of  the  eight  days,  or  such  further  time  as  the  Master  shall 
in  his  discretion  allow,  he  must  then  either  agree  to  adopt  the  con- 
veyance or  signify  his  dissent  therefrom,  and  will  thereupon  be  at 
liberty  to  deliver  a  statement  in  writing  of  the  alterations  which  be 
proposes  in  the  draft  of  the  conveyance.  But  if  be  deliver  no  such 
statement  in  writing,  or  if  the  other  party  refuses  to  adopt  the  pro- 

(a)  1  Tom.  Pr«ct.  14(. 
h)  1  Turn.  Pract.  H6. 
(e)  StiUweU  D.  Uellerah,  4  MyL  &    Jiu 
Cnu  6S1.  (>)  Xeitinse  v,  Eeitiiige,  6  Ii.  £q 

(d)  Lloyd  *.  Orifflth,   1  Dick.  IDS ;    B«^.  «3 ;  W«l>ber  v.  Jonas,  •£.  I4Z. 
Vot.  L  la  [^5] 
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(tosed  alterations  in  the  draft  of  the  conreTance,  the  Master  is  then 
to  proceed  to  settle  the  conveyaDce  according  to  the  practice  oT 
the  Court.  And  m  case  the  Master  shall  adopt  the  proposed  alter- 
ations in  Bie  draft,  the  costs  of  the  proceeding  with  respect  to  the 
conveyaDce  are  borne  by  the  other  party  (J**). 

*'4&.  So  ir  the  parties  diSer  as  to  the  validity  of  the  tide  to  the 
•state,  the  Master  must  make  his  report  upon  the  title,  to  which 
ttceptions  may  in  like  manner  betaken  (§■). 

48.  A  purchaser  must  apply  to  the  Court  for  the  relief  to  which  h» 
b  entStled,  and  will  not,  for  example,  he  permitted  to  bring  an  action 
fer  any  document  of  title,  the  possession  of  which  be  claims  (A). 

44.  IT  the  title  prove  bad,  the  purchaser  will  be  paid  out  of  the 
funds  in  the  cause,  the  costs  of  the  orders  for  confirminfr  him  as 
{nirchaser,  of  the  reference,  and  of  the  Application,  tnd  the  expense 
of  investigating  the  title.  The  order  in  such  a  case  b  for  payment 
oat  of  the  fund,  of  the  purchaser's  costs  of,  and  consequent  upon 
bis  hanng  become  purchaser,  and  also  of  the  application,  and  his 
reasonable  charges  and  expenses  of  investigating  Ae  title  (t). 

45.  If  there  are  no  funds  in  Court,  the  pl&intiff  will  In  &  com- 
mon case  be  ordered  to  pay  the  purchaser  in  the  first  instance  (ft) 
his  co^,  charges  and  expenses  incurred  in  the  investigation  of  the 
title,  together  with  the  costs  of  the  application ;  and  this,  although 
the  plaintiff  be  only  a  legatee ;  but  he  will  be  at  Kberty  to  recover 
them  over  in  the  suit  (J). 

46.  In  every  case  the  purchaser  is  entitled  to  the  costs  of  the 
motion  Ibr  a  reference  of  title,  and  to  the  costs  of  that  reference  (m). 
Where  the  title  proves  good,  the  pdrchaser  bears  hb  own  costs  of 
the  mvestigatiod. 

47.  But  if  'ft  putd)tts«r  b  reHeVed  froth  the  purchase  upon  a  col- 
htwal  ground  which  be  ultimately  takes,  of  course  be  will  not  be 
fltowed  hb  eoaia  of  iovestigaliog  the  title  (n). 

46.  Ill  a  case  before  Lord  Hdrdwicke  (o),  where  a  man  having 
boogbt  an  estate  before  the  Master,  filed  a  bil]  against  the  fa^rs  lit 
kw  of  a  devisor  under  whom  the  titie  was  made,  and  also  against 
tbe  persods  who  Were  to  convey  the  property,  in  order  to  have  the 

f/)aatMnlOnksr,23dNi]T.1881,7e.  (OBsny*.  JohaMni.  2  Yon.  &  CoU. 

(j)  For  fbrnu   of   azc«ptian*,   lee  2  fi64. 

Tnni.  Pnct.  G89.  (m)  Camden  v.  Benson,  1  Kw.   071 ; 

(h)  StubbB  *.  Soreon,  i  Beav.  So.  ■««  Fielder  t.  ECgeinson,  3  Tw.  k  B«b 

(V)  Kejnolda  v.  Blake,  2  Sim.  &  Stn.  112 ;  BeyooldB  vrBlake,  2  Sim.  &  Stn. 

117;  Attorney  Qeneiml  g.  Corporation  117. 

of  Neiraik,  B  Sim.  74.  (n)  Manmiia  v.  Fallon,  2  UoD.  S92. 

(AjSmithv.Nelscai.a^m.Jt'Stu.SH.  (o)UB^ieU'c.Bimt,2  Madd.  St,  n. 
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«(H^T«7iutce  Dude,  ind  to  establish  tha  viU,  u)4  p^etufitfi  ^ 
testimoDy,  uid  the  biJJ  v&s  disoiissed  (but  ^tho(i^  prejudice  t? 
the  evidence  for  perj^etuating  the  testimODf )  with  cost*  u  to  tfa« 
hein  at  Uw,  vhp  q^bjoid^  no  witnesses,  but  c^B^ted  thf  wil) 
by  thttT  answer,  ^d  without  costs  as  to  tb«  other  partiei)  the  fusr 
chKser  was  allowed  n  much  of  th/s  costs  of  the  fuit  m  related  tff 
(he  perpetuating  ^e  tettimooy  of  the  eyctcutioB  of  the  v't^,  scd 
the  coats  pfid  to  ijb*  heirs  at  law,  although  Lord  ^niy/kkp  iM 
*Dot  thin^  it  waf  abnlutely  neices)(uy  to  perpatvat*  the  tMti- 
noDj. 

The  purchaser,  it  will  1^  obserred,  vv  npt  aUowed  the  costs  of 
the  suit  so  far  as  it  sought  a  coDveyauce  to  bi^i,  which  be  could 
hare  obtained  >vithout  suit,  and  clearly  the  other  costs  would  not 
DOW  be  allowed  to  a  purchaser,  for  he  is  not  at  liberty  to  file  a  biil 
agHinst  wtverse  parties  io  ord^  to  clear  vp  the  title  before  a  coa- 
veyance,  oiuch  less  to  throw  the  costs  of  sut^  a  suit  upon  tiie 
estate. 

49.  Zsi  a  case  where  there  was  error  in  the  decree  under  wlucb 
the  estate  was  sold,  the  purchaser  was  discharged,  upon  motioa, 
from  bis  purchase,  although  Uie  parties  were  proceeding  to  rectify 
it  (p).  Lord  Eldon  said,  that  he  would  not  extend  the  rule  which 
the  Court  had  adopted,  of  compellkig  a  purchaser  to  take  the  estate 
where  a  title  is  not  vside  UU  alW  the  contract,  to  any  case  to 
which  it  had  not  already  been  applied,  but  as  to  costs.  Lord  Eldon 
obserred,  that  the  rule  in  general  was  that  the  suitor  muit  |iay  &tr 
the  mistakes  of  the  Court.  It  was  true  the  purchaser  wai  not  a 
party  to  the  suit,  but  still  the  other  parties  had  been  misled  by  Ibe 
Court ;  they  had  been  acting  on  its  judgment,  and  it  required  con- 
sideration whether  tliey  should  be  made  to  pay  the  costs.  The 
purchaser  waired  the  costs,  but  he  ought,  it  should  seem,  to  have 
been  allowed  th^i. 

50.  If  a  purchaser  of  an  estate  under  a  decree  of  the  Court, 
afUr  the  absolute  confirmation  of  the  report,  and  before  nny  cnn- 
veyance  made  to  him,  die,  having  devi-ed  his  interest  tliert'in,  the 
Court  will  order  a  conveyance  to  be  made  to  the  dirvisees,  without 
the  consent  of  the  testator's  heir  at  law  where  he  is  an  infant  (q), 

51.  If  an  estate  directed  to  be  sold  before  a  Master,  is  sold  by 
private  contract,  or  in  any  other  manner  contrary  to  the  order  of 

(p)  Lechniere  e.   Bntier,  2    Jac.  &    (Rep.  603;  CtlTwto.  Qodfity,  6  Bear. 
Wa!^  287 1  lee  Chunberlain  v.  Lm,  10    87. 
8im.4M;  f Inatn  *.  O'BsU, «  lt.M-       (f)Ih<Eiiig«.  ai^oir,4Pil<w,3at. 
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the  Court,  and  not  actually  conrejred  to  the  purchaser,  the  Court 
^U  not  take  notice  of  the  sale,  but  will  direct  the  estate  to  be  sold 
before  the  Master  according  to  the  decree  (r).  And  a  person  who 
has  notice  of  the  decree  cannot  be  advised  to  purchase  the  estate 
unless  it  he  sold  before  the  Master  (s)  :  and  the  money  should  be 
paid  into  court,  and  not  to  the  par^  (t). 

59.  If  an  estate  be  sold  contrary  to  die  order  of  the  Court,  and 
the  purchaser  had  notice  of  the  decree,  he  will  have  no  remedy  ; 
*but  if  he  bought  without  notice,  he  may  recover  at  law  for  breach 
of  the  agreement -(u), 

53.  A  sale  before  a  Master  is  not  within  the  statute  of  frauds, 
and  after  conGrmatioii  of  the  Master's  report  of  the  best  purchaser, 
the  sale  will  be  carried  into  effect  even  against  the  representative 
of  the  purchaser,  although  he  did  not  subsciibe  ;  the  judgment  of 
the  Court  taking  it  out  of  the  statute  (x). 

54.  And  even  if  the  authority  of  an  agent  not  b«ng  admitted 
cannot  be  proved,  yet  if  the  Master's  report  could  be  confirmed, 
the  sale  would  be  carried  into  execution  unless  some  fraud  were 
proved  (y). 

66.  As  a  purchaser  under  a  decree  does  by  the  act  of  purchase 
submit  himself  to  the  jurisdiction  of  the  Court,  be  may,  if  he 
obtain  possession  of  the  estate  before  the  contract  is  completed,  be 
restrained  by  injunctioa  from  committing  waste  (2)  (1). 

(r)  AnneBley  v.  Aslmrat,  3  P.  Wms.  (u)  RsTmond  e.  Webb,  Lofit.  S6  ;  •«« 

283.    Bee  tndeonaider  ax  parte  Hughea,  Hartlock  t.  Buller,  10  Ve«oun.  31*. 

A  Vea. Jon.  617.  (x)  Att.  Gen.  e.  Day,  1  V««.  218, 

(1)  See  3  Tdl.  Cs.  and  Opui.  221,225.  (y)  AU.  Oen.  t>.  Day,  1  Vm.  21S. 

(0  Bee  2  Scbo.  &  Lef.  SSt ;  lee  Price  (z)  Caiamt^otv.  Strode,  1  Bim.  ft  Stn. 

p.  north,  2  Ton.  k  ColL  627,  wMah  qu.  3B1. 

(1)  'Wbere  •  person  bocomeB  a  pnrchaaer  under  a  decree  of  the  Court  of  Chan- 
oery,  he  aiibinita  iiiimaif  to  the  jnriadiction  of  the  Court  in  that  suit,  f  *"  »U 
matterf  cooneoted  with  such  sale,  or  relating  to  him  in  the  character  of  pniduser. 
Bequa  v.  B«a,  2  Paige,  339  ;  Wood  v.  Mann,  3  Smnuet  C.  C.  31S. 
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in  Ireland,  it  b  deemed  superfluous  to  retain  it  in  this  place.] 
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•SECTION  in. 

or    OFENINQ   THE   BIDDINGS,    AND    OF    AKBCtNOINQ 
THI    CONTIUGT. 


C.     when    npart    abtobiUly    lar^firmtd 
adtanea  of  price  not  lufieient- 

12.  F^oMdtufficitM. 

13.  Cotaa/JIntpitriAatfr. 

14.  Ra-aBotmeni  upon  n-teUe, 

16.  Fnton  pnttnt  at  lale  may  open  it. 

IT.   S/iam  bidding: 

U.  Penon  opening  ntt  npouf  Am  (orii. 

30.   WlunhiM,aUlo6eoiioiud. 

21.  Op*iiing  laleof  loltia  different  pur. 


22.  Subttiltitiim  qf  tub-purnKater. 

23.  Return  of  ilack  on  Teieiadinff  con- 

tract. 

2i.  Inequitable  tile  nMenubd. 

25.  BtitnataKardbarjfaiit. 

26.  Unleu  there  ie  miitake. 

28.  But  there  miut  be  no  delay. 

29.  SolicHor   bound  altkottgh    onlg   buy- 

36.  Remedy  ag»inet  exeeaton. 
31.   No  eoitt    to  purcbaMT  of  extended 
eilate  altbough  no  title. 


1.  Thus  far  we  hare  traced  a  sale  befere  a  Master  where  no 
opposition  is  made  to  Ibe  absolute  confirmaUoii  of  tbe  Master's 
report  of  the  best  bidder,  and  the  sale  is  regularly  concluded.  But 
where  estates  are  sold  before  a  Master  under  the  decree  of  a  court 
of  equi^,  the  Court  considers  itself  to  bare  a  greater  power  over 
the  contract  than  it  would  have  were  tbe  contract  made  between 
party  and  party  (a)  ;  and  as  tbe  chief  aim  of  the  Court  is  to  ob- 
tain as  great  a  price  for  the  esute  as  can  posEnbly  be  got,  it  b  in 
the  habit  of  opening  tbe  biddings  afler  the  estate  is  sold  (1). 

(o)  Soe  1  P.  Wnw.  7*7. 

(I)  It  appean  from  the  report  of  the  case  of  Wood  v.  Mann,  3  Sumner,  C.  C. 
318,  319,  that  the  biddiiwi  trere  re-opmed  under  a  decretal  <n'derof  the  Court. 

But  the  English  practice  i»  [n>emng  biddini^,  upon  an  adrance  O] 


ton,  2  Bland,  629  ;  Young  t.  Teague,  1  Bailey  £q.  U  ;  Seaman  v.  Riggina,  1 
Greeu  Ch,  2H ;  WUUamwm  o.  Dale,  8  John.  Ch.  290 ;  Hendenon  v.  Lowiy,  6 
TeTEBT,  230;  Oordo£  v.  SimJ,  2  M' Cord  Ch.  ISS;  and  the  Chancellor  of  New 
Tnk,  in  Duncan  c.  Bodd,  2  Paige,  100,  obaervea,  that  it  ii  not  deaJrafale  that  it 
■hould  be  introdaced  there.  See  also  to  the  same  effect.  Collier  e.  Whipple,  IS 
Wendell.  224.  See  farther  upon  the  practice  of  opening  biddings,  Scott  n,  Nei- 
Ut,  3  Bio.  C.  C.  (Perkins*  ed.)  ilB,  notes  (t),  (a)  and  (b),  (wd  caMs  dted ;  Anon. 
1  Bunmer'a  Vewty,  4fi3,  note  (a)  and  caaes  cited ;  Andrews  p.  Emerson,  T 
■  " ■"      'e  (a);  Chatham  p.  ~  


Siumer'a  Xtatj,  420.  ni 


'.  Orageon,  S  ib.  86,  not*  (a) ;  Andcc* 
[•841 
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2.  Where  a  person  ia  dedrous  of  opening  a  bidding,  he  must,  at 
his  own  expense,  apply  to  the  Court,  by  motion  for  that  purpose, 
stating  the  advance  offered.  Notice  of  the  motion  must  be  giren 
to  the  person  reported  the  purchaser  of  the  lot,  and  to  the  parties 
in  the  cause  (i).  If  the  Court  approve  of  the  sum  offered,  the  ap- 
plication will  be  granted,  and  on  the  order  being  drawn  up,  entered 
and  served,  a  new  sale  must  be  had  before  the  Master.  The  order 
is  made  at  the  expense  of  the  person  opening  the  biddings,  and 
he  roust  bear  the  expense  of  paying  in  his  deposit,  and  pay  the 
costs  of  the  first  purchaser  (c),  and  interest  at  the  rate  of  41.  per 
^ent.  on  such  part  of  the  purchase-money  as  the  Master  shall  find 
to  have  lain  dead  (d). 

3.  Mere  advance  of  price,  if  the  report  of  the  purohaser  being 
the  best  bidder  b  not  absolutely  confirmed,  is  sufficient  to  open 
the  biddings  (1),  and  they  will  beopened  more  than  once,  even  on  the 
application  of  the  same  person,  if  a  sufficient  advance  be  offered  (e)  ; 
but  the  Court  will  stipulate  for  the  price,  and  not  permit  the  bid- 
dings to  be  opened  upon  a  small  advance  (/)  ;  and,  although  an 
advance  of  10  per  cent,  used  generally  to  be  considered  sufficient 
OD  a  large  sum,  yet  no  such  rule  now  prevails  (^)  ;  but  10  per 
cent,  has  been  accepted  upon  a  sum  under  1,0002.  (A)  ;  and  in  the 
case  of  a  sale  under  a  creditor's  suit,  the  Court  pennitted  the  bid- 

(i)  For  a  form  of  the  notice,  lee  2  jun.  140. 

Tum.  Pract.  640,  650.  (/)  Anon.  I  Tas.  Jnn.  4fi3;  Anon.  3 

(e)  2   Fowl.  Fi«ot.  31S  ;  1  Tiuner'i  Ym.  jud,  487 ;  ITpton  o.  Lord  F«axM,  4 

Frftct.  131  i  see  SuUivan  v.  Bsyley,  1  Vea.  jun.  700;  ind  Anon.  5  Vea.  jun. 

Flan,  ft  Eel.  IGO,  as  to  inveatigation  of  US. 

title.  (ff)  Andiswi  v.  Emeraon,  7  Vea.  jun. 

iif)  This  waa  directed  on  opening  the  4 ;  White  d.  Wilson,  14  Vea.  jun.  1£1. 

dLnn  for  Oen.  Birch'a  estate,  MS.  See  Anon.  3  Madd.  494. 

(<)  Scott  v.  NUbitt,  3  Bra.  C.  C.  47£ ;  (A)  Connell  v.  Bardie,  3  You.  &  CoIL 

Ro^eiv.  Jonea,  2  FowL  Pcsct.  31B;  see  677  ;  Bouin  r.  Bourn,  13  Sim.  189.   Aa 

Baillie  c.  Chaignesu,  6  Bto.  P.  C.  by  to  the  rule  in  Ireland,  see  Hutchina  e. 

TomL  313  ;  Pieaton  v.  Barker,  IS  Vea.  Hutchina,  1  Ir.  Bq.  Rep.  378. 

■on  t.  Foulke,  2  Hut.  &  Oill,  346.  The  biddinga  will  not  be  o^ed  in  New  Toik, 
Bxcept  for  special  cauac,  and  not  then,  unless  the  purchaaer  la  fully  indemnified 
filr  all  damagea,  oasts  and  expenses,  to  which  he  has  been  subjected.  Duncan  v. 
Dodd,  2  Paige,  100  :  Collier  e.  Whipple,  13  WendeU,  2Z4  )  Lansing  c.  M'Pberson, 
3  John.  Ch.  *i6  ;  Williunson  i.  Dale,  3  John.  Ch.  290  ;  Requa  c.  Rea,  2  Paige, 
339  ;  North  Kiver  Ins.  Co.  c.  Holmee,  1  Hoff.  Ch.  146,  14S  ;  American  Iiu.  Co.  c. 
Oakley,  9  Paige,  2o7 :  Poat  v.  I.eet,  8  Paige,  3o7.  So  in  South  Carolina,  Fiaiier 
V.  Hull,  2  M'Cord  Ch.  159  note  (2).  So  in  UaryUnd,  Andeiaoa  t>.  Foulke,  3 
Earr.  &  OUJ,  348.  So  in  Tennessee,  Henderson  t,  Lonry,  6  Yerger,  240.  See 
Wood  V.  Hudson,  S  Hunf.  423.  Biddinga  will  not  be  opened  in  South  Carolina 
because  the  piice  is  too  high  or  too  low.     Gordon  c.  Sima,  2  M'Coid  Ch.  1S8. 

The  effect  of  opening  the  biddings  ia  to  dischuge  the  puichaaei  from  hia  pur- 
ehase  entirely.     Price  r.  Price,  1  Sim.  &  Stu.  388. 

(1)  But  see  Gordon  c.  Sims,  2  M'Cord  Ch.  168;  Gardner  v.  Schenoerlum,  1 
Caaito  tOl ;  Trqtp  v.  Cook,  38  WtndeU.  Ii3. 
[•86] 
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dings  to  be  opened,  upon  an  advance  of  5  per  cent,  on  10,OOOJ.  (t). 
An  advance  of  35(M.  apoc  5,300/.  was  refused,  and  it  was  said 
tiiat  the  former  cases  only  established  that  where  as  advance  so 
large  as  500/.  is  offered  the  Court  mil  act  upon  it,  though  it  be 
less  than  10  per  ceut.  (Jc).  But  in  a  later  case,  300/.  was  accepted 
on  5,030/.  (/),  and  365/.  (being  5  per  cent.)  on  7,300/.  (m). 
Biddings,  it  seems,  will  not  be  opened  unless  40/.  at  least  be 
o&red  in  advance  (n) ;  and  the  cmnmon  rule  does  not  apply  to  a 
colliery  (o)  (1). 

4.  Where  the  timber  is  separately  valued,  the  price  upon  which 
the  advance  is  to  be  made  is  the  aggregate  of  the  purchase-money 
and  valuation  of  the  timber  (p). 

5.  The  detenninations  on  this  subject  assume  a  very  different 
aspect  when  the  report  is  absolutely  confirmed.  Biddings  are  in 
general  not  to  be  opened  after  confirmation  of  the  report  (^)  :  in- 
^^irease  of  price  alone  is  not  sufficient,  however  large,  although  it  is 
a  strong  auxiliary  argument  where  there  are  other  grounds. 

6.  In  a  case  (r),  however,  before  Lord  Rosslyn,  this  rule,  al- 
tiiougb  so  frequently  acknowledged  and  acted  upon,  was  not  at- 
t«ided  to,  hnt  biddings  were  opened  after  tbe  report  was  absolutely 
confirmed,  merely  on  an  advance  of  price.  This  case  is  now  com- 
pletely overruled. 

7.  But  very  particular  circumstances  may  perhaps  induce  the 
Court  to  open  the  biddings  after  confirmation  of  the  report,  if 
the  advance  be  considerable  (I). 

(0  BiwAa  V.  SiMUth,  3  Tsi.  &  B«>.  (o)  Williami  r.  Att^boRKigh,  Tnzn. 

m.  &  Rum.  to. 

(k)  Oantone  v.  Edwards,  1  Km.  k  {p)  BttM  v.  Bonner,  fl  Sim.  880. 

fita.20i  Le&oyv.  Lefroy,  2  Ruaa.  606 ;  (?)  2  To.  Jan.  63;  Scott  v.  Niabitt,  3 

Cochrans  c  Cocbiane,  2  Ru«a.  fr  MyL  Bro.  C.  C.  tlS  ;  Bojet «.  Blai^weU,  S 

m.  Anitr.  ess ;  Pddeaux  v.    Pridnrnx,  I 

(f)  Lftwtence  e.  Halliday,  S  Sun.  298 1  Bro.  C.  C.  2S7 1  2  Vea.  jun,  fi3  ;  1  Cox, 

lee  Ward e.  Cooke.  9  Sim.  87.  "■  '-•• " ""-"  •"='"- 

(m)  Domvilla  t.  Bemngtoa,  i 

CM.  723.  ^                     . 

(a)FaTlowii.  WeUdon,  t  Madd.  460;  B6  ;  andaee  hia  Lordaliip'a  deaiaioa  in 

BrooUeldv.BrKlIay,  1  Sim.  &8ta.  2S;  Prideanx  v.  Prideanx,  «ii  nip.  when 

LelMid  t.   Oriffitik,   2  Moll.   BIO  i  ae«  Lord  Commiaaioner. 
H*rne  *.  Macartney,  2  li.  £q.  Rap.  324. 


wai  pnt  in  poMwalon,  and  tha  convay  tnce  to  him  ezecnted  and  raftered,  beoauM 
anothM  p«non  oBtrtd  200f.  more  than  ths  punihaaer  had  paid.  Conran  c.  Barry, 
V«n>.  ft  SoriT.  111.  See  Etpartu  Partingfton,  1  BaU  &  B«atty,  209 ;  see  3  Mont, 
ft  Arc.  0*6. 
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8.  Thus  in  a  case  (t)  where  the  owner  of  the  estate  (who  joined 
in  a  moUon  for  the  purpose  of  opening  biddings  after  the  report 
was  absolutely  confirmed)  was  in  prison  at  the  time  of  the  confir- 
mation, and  it  appeared  that  he  would  hare  opened  the  biddings 
before  confirmation  of  the  report,  had  ha  ^>eeii  able,  and  had  even 
directed  persons  to  bid  more  than  what  the  estate  sold  for,  who 
deceived  him,  and  an  advance  of  4,0002.  (being  mora  than  one-fourth 
of  the  original  purchase-money)  was  offered,  the  biddings  were 
opened  on  the  deposit  of  the  4,0001.  being  made. 

9.  Strong  as  the  circumstances  in  this  case  were,  Lord  Eldoo 
expressed  great  disapprobaUon  of  the  decision,  and  determined 
generally,  thut  after  a  purchaser  has  confirmed  his  report,  unless 
some  particular  principle  arises  out  of  his  character,  as  connected 
with  the  ownership  of  the  estate,  or  some  trust  or  confidence,  or 
bis  own  conduct  in  obtaining  his  report,  the  bidding  ought  not  to 
be  opened  (t). 

10.  And  Lord  Redesdale,  also,  in  a  case  before  him,  held  that 
biddings  could  not  be  opened  after  the  report  was  absolutely 
confirmed,  unless  on  the  ground  of  fraud  on  the  part  of  the  pur- 
chaser. And  be  considered  it  to  the  advantage  of  suitors  to 
observe  great  strictness  in  opening  biddings,  as  it  would  procure 
better  sales  (u). 

*11.  In  a  still  later  case,  Lord  Eldon  adhered  to  the  same  rule, 
and  said  that  be  could  not  do  a  thing  more  mischievous  to  the 
suitors  than  to  relax  further  the  binding  nature  of  contracts  in 
the  Master's  office;  half  the  estates  that  are  sold  in  the  Court 
being  thrown  away  upon  the  speculation  that  there  will  be  an 
opportunity  of  purchasing  them  afterwards  by  opening  the  bid- 
dings (x). 

13.  Fraud  will,  of  course,  be  a  sufficient  ground  for  opening  the 
biddings  (1).     Therefore,  if  the  parties  agree  not  to  bid  against  each 

(()  Watson  v.  Biicb,  2  Ves.  jun.  jl  j  (u)  Fergus  «.  Gore,  1  Sclioalea  &  Le- 

4  Bio.  C.  C.  172.  &07,  350. 

(t)  Morice  a.  the  Biabap  of  DDiham,  (x)  White  v.  Wilson,  14  Vm.  jun.  ISl. 
11  Ve«.jun.e7. 

by  V.  Browne,  1  Irish  Eq.  377.  Whether  the  biddings  will  be  opened  or  not  u  > 
queetion  to  be  determined  by  the  particiil*!  circunutances  of  eitoli  case.  Mayne 
V.  Uacartney,  2  Irish  £q.  324  ;  O'Conner  v.  Kichard,  Sausse  &  S.  24fl. 

(I)  Collier  i.  Whipple,  13  Wendell,  224 ;  Williamson  n.  Dale,  3  JohiL  Ch.  296; 
Tripp  V.  Cook,  2S  Wendell,  HO.  So  mistake  in  some  cases.  Laight  d.  Fell,  1 
£dw.  677  ;  Oordonn.  Sims,  2  M'Cord  Ch.  IfiS  ;  Post  t>.  Leet,  S  Paige,  337  i  An- 
deison  e.  Foulke,  2  Harr.  &  Oill,  34S  ;  Kequa  v.  Roe,  2  Paige,  339  ;  American 
Ins.  Co.  V.  Otkley,  0  Paige,  259.  So  a  sale  will  be  opened  and  a  resale  ordered 
when  there  is  soiprise  upon  any  party  in  interest,  created  by  the  conduct  at  tha 
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other  (y),  or  a  survey  be  made  of  an  estate  with  some  degree  of 
collusHMi  with  the  teoaots  (z),  and  it  misrepreseDta  the  value  and 
quality  of  the  estate,  and  some  of  the  puichasets  are  aware  of  this 
fraud  in  making  the  surrey,  and  the  owner  is  ignoranl  of  it ;  or 
the  purchaser  of  the  estate  he  partner  tnth  the  soHcitor  of  the 
cause,  and  is  in  possession  of  some  particular  knowledge  to  the 
benefit  of  which  the  other  parties  were  entitled  (a)  (1),  or  ta  the  re- 
ceiver, and  buys  in  the  name  of  a  third  person,  without  the  leave 
of  the  Court  (A)  ;  in  all  these  cases  the  Court  would  open  the  bid- 
dings, although  the  report  had  been  absolutely  confirmed.  And 
lately  in  Ireland  biddings  were  opened  after  confirmation,  because 
the  plaintiff  in  a  foreclosure  suit  was  the  purchaser,  although  he 
was  by  the  practice  at  liberty  to  purchase  (c). 

13.  Where  the  biddings  are  opened,  the  advance  is  to  be  dep(»- 
ited  immediately  (d),  and  the  costs  of  the  purchaser  to  be  paid 
by  the  persons  opening  the  biddings  (e) ;  but  ike  Court  will  not 
direct  tbe  Master  to  allow  a  specific  expense  (/).  If  the  last 
purchaser  himself  opened  the  biddings,  the  person  again  open- 
ing them  must  pay  the  costs  of  the  former  opening  (g). 

14..  If  ^e  biddings  are  opened,  the  estate  may  be  allotted  for 
sale  in  a  different  manner  to  what  it  at  first  was  (A). 

15.  As  the  biddings  are  opened  for  the  benefit  of  the  suitor,  do 
other  person  will  be  favored  in  that  respect.  Thus,  upon  a  mo- 
tion  to  open  a  bidding  of  5,0302.  (i),  upon  the  ground  of  misttdreas 
*lo  the  time  of  sale,  and  an  over-bidding  of  150/. ;  the  Lord  Chan- 
ceUor  refused  it,  saying,  be  would  not  open  it  for  a  less  sum  than 
5002.,  and  that  the  circumstance  that  the  bidder  was  too  late  was 
DO  ground  at  all. 

16.  The  person  who  is  desirous  (^  opening  tbe  biddings  having 
been   present  at  Uie  sale,  and  having  bid,  is  no  objection  to  their 

(y)  See  2  Vea.  jun.  52.  (d)  Anon.  6  Vefl.  jtm.  £13.  See  Anon. 

(I)  Ryder  r.  Qowet,  8  Bro.  P.  C.  148 ;  1  HayeB  &  Jo.  7 19. 

«nd  see  2  Vet.  Jan.  S3.  («)  See  Watta  c.  Martin,  *  Bro.  C.  a 

(a)  Price  V.  MozoD,  Jul;  14,  1751,  113  ;  and  iee  ibid.  178 ;  tJptoii  v.  Lord 

before  Lord  Hordwicke.     See  S  Bro.  P.  Ferrers,  4  Vea.  jun.  700.     See  Digby  v. 

C.  155  i  2  Ve*,jun.  64.  Browne,  I  Ir.  Eq.  Kep.  377. 

Alren  v.  Bond,  1  Plan.  ftKeL  196.  (/)  Anon.  I  Vea.  jun.  288. 

J  O'Connor  v.  tUchaida,  1  Sauas.  &  (?)  See  S  Sim.  3B2. 

246:  but  ace  this  explained  in  1  (A]^WatUD.  Uertin.t  Bro.C.  C.  US. 

Flan,  ft  EeL  210.  See  Ward  b.  Cooke,  9  Sim.  87. 
(i)  Anon.  1  Vea.  jun.  4S3. 

purchaser  or  other  petaon  diiectina  the  aale ;  so  wheo  the  interests  of  Infants  are 
ooncemed  is  opening  the  sale,  or  where  a  guaranty  has  miaunderstood  his  liabil- 
it;.    Gardnci  v.  Schermerhoni,  1  Claclte,  101 ;  Fiaacia  n.  Church,  1  Clarke,  i7S. 
(1)  See  BrinkeAoff  s.  Brown,  4  Johii.Ch.  S7S. 
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being  opened,  sithough  a  greater  advance  majr,  on  that  aecotrnt, 
be  required  (k).  Nor  is  it  material  that  the  applicant  is  entitled  to 
a  part  of  the  produce  of  the  estates  (Q. 

17.  A  maa  opening  the  biddings  on  behalf  of  a  person  not  in 
existence,  will  himself  be  decreed  to  be  the  purchaser,  and  sham 
biddings  on  such  a  resale  will  be  set  aside  by  discharging  the  report 
of  the  bidders  being  the  best,  and  the  Master  will  be  directed  to 
report  the  person  who  procured  the  biddings  to  be  opened  as  the 
best  bidder  at  the  price  at  which  he  opened  them  (m),  although 
this  might  not  fully  meet  the  jusUce  of  the  case  in  some  in- 
stances. 

18.  Where  a  person  is  pemutted  to  open  the  Uddings  upon  the 
usual  terms,  paying  the  costs,  and  making  a.  deposit,  and  the  estate 
is'bought  by  another  person,  the  person  opening  the  biddings  is 
entitled  to  take  bacic  his  deposit;  but  he  is  not  entitled  to  ao 
allowance  for  his  costs,  as  they  are  in  the  nature  of  a  premuim  paid 
by  bim  for  the  opportunity  of  biddbg  (n). 

19.  Under  special  circumstances,  however,  tbey  might  be  allowed. 
If  a  person  came  forward  for  the  benefit  of  the  family,  and  the 
estate  at  the  first  sale  was  knocked  down  by  mistake,  or  sold  at  a 
great  under-ralue,  he  would  be  allowed  his  expenses  (o). 

30.  It  seems,  that  if  a  person  purchase  several  lots  of  an  estate 
and  the  biddings  are  opened  as  to  one,  he  shall  hare  an  option  to 
open  them  all  (p).  The  person  desirous  of  opening  the  biddings 
as  to  some  of  the  lots  must  subnut  to  take  the  others  at  the  sum 
*for  which  they  were  sold,  if  the  purchaser  desires  to  relinquish 
tbem,  and  they  shall  not  upon  the  resale  fetch  that  sum  ({).  This 
is  with  a  view  to  protect  the  estate  from  loss. 

bi  two  late  cases  the  distinction  was  taken  that  where  the  lots, 
the  biddings  for  which  are  sought  to  be  opened,  were  purchased 
before  the  other  lots  bought  by  the  same   purchaser,  he  is  entitled 

{k)  Bigby  r.  M'NamarB,  6  Yes.  inn.  466  ;  Earl  of  MacclesNeld  •■  Bide,  S 

117.  SeeTaitc.I.ocdNorthwick.e  Vw.  Ve».  jnn.   214;  Trafuiis  r.   Clinton,  t 

Su.  SSS  ;  ue  15  Vet.  Jan.  14  ;  and  see  Ve«.  &  Beam.  361 ;  CheaUi  v,  Ooiew, 

'Cullock  I.   Cotbach,  3  Madd.   314,  2  MoU.  SOS. 

wheie  the  Vice-cliaiicellOTiiiledixHitm,-  (a)  Earl  of  Hacclea&eld  d.  Blake,  uH 

but  the  role  ii  established  by  Thomhill  tup. ;  Owen  v.  Foolkee,  9  Vee.  juu.  348  ; 

•.  Tbomhill,  2  lac.  &  Walk.  347  ;  Fear-  West  c.  Vincent,  12  Ves.  jun.  6 ;  Chap- 

■on  e.  FeanoD,  13  Price.  213  ;  Tyndale  man  r.  Fowler,  3  Bare,  ST7.  See  Fildtr 

V.  Wane,  Jac.  G2B ;  Letroy  e.  I^lroy,  2  v.  fiellingbam,  1  ColL  N.  C.  523,  wheie 

Edm.  60B  ;  Biggi  c.  lUrwe,  1  Sana,  k  interest  also  w««  allowed. 

BouL  152.  (_p)  See  Boyer  r.  Blackwell.  3  Anatr. 

II)  Hooper  v.  Goodwin,  Coop.  06.  657  ;  tx  parU  Tilsley,  4  Hadd.   227,  n. ; 

(m)  Moleewoith  *.  Opie,  1  Dick.  289.  see  2  Hyl.  &  Cra.  726, 731. 

(h)  Bigby  e.  VnXtmmm,  S  Tea.  jun.  (;)  Bat«a  n.  Bounor,  S  Sim.  3S0. 
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to  haTe  the  biddings  opened  as  to  off  tiie  lots  (r)  ;  but  the  rule 
tiught  to  be  universal. 

SI.  Wbere  several  lots  are  sold  to  diSerrat  purcbasen,  a  separatA 
motion  must  be  made  to  open  the  biddings  for  each  lot ;  one 
motion  to'  open  all,  although  on  an  advance  of  a  certain  sum  for 
each  lot,  will  not  be  permitted  ((). 

33.  If  after  the  report  is  absolutely  confirmed,  the  purchaser 
idl  to  another,  the  second  purchaser  may  be  substituted  in  the 
place  of  the  first  purchaser,  although  he  (the  first  purchaser)  is 
dead  and  his  heir  is  abroad  (r). 

33.  If  a  purchase  be  rescinded,  and  the  purchaser  bas  paid  his 
money  into  court,  and  it  has  been  l^d  out  tipon  Ait  application, 
he  is  to  take  back  the  stock,  whether  the  funds  have  fallen  or  risen 
unce  the  investment  (tt). 

34.  The  authority  which  the  Court  bas  over  these  contracts 
enables  it  in  a  proper  case  to  relieve  the  purchaser  as  well  as  the 
saitor.  Therefore,  where  the  contract  is  inequitable,  the  purchaser, 
oa  submitting  to  forfeit  his  depont,  will  be  discharged  from  his 
purchase  (x)  (1). 

35.  Where,  however,  the  contract  is  not  inequitable,  a  purchaser 
must  proceed  in  his  purchase,  and  will  not  be  permitted  to  forfeit 
bis  deposit,  and  abandon  the  contract,  however  disadvantageous 
it  may  be  (3). 

Thus,  on  an  applicatioD  to  the  Court  by  the  person  who  opened 
ttie  biddings  for  General  Birch's  estate  (y),  to  forfeit  their  deposit, 
which  was  resisted  by  the  creditors  for  whose  benefit  the  estate  was 
sold ;  the  Court  held  the  purchasers  to  their  bargain,  and  would 
not  permit  them  to  rescind  the  contract,  although  they  had  givra 
a  price  which  was  oonsidered  much  beyond  the  value  of  the 
Mtata. 

*36.  But  where  the  purchaser  bas  by  miataJce  given  an  unreason- 

(r)  Prioa  v.  Price,  I  Sim.  A  Sto.  38B.  8m  1  Par.  fc  Dcr.  387 ;  B  AdoL  ft  EU. 

(()  OoodBU  «.  FicUbrd,  6  Sixa.  379.  <20 ;  in  Inland,  Oregg  >.  Olorer,  I  U. 

It)  Pewce  e.  Peuoe,  7  Sim.  138.  £q.  Bep.  211. 
(«)  Hoddec  9.  Evttn,  V.  C,  21  Mar.         -  -  '»"      - 
18i6,HS. 
(s)  B«irfl«  *.  Snik,  1  P.  Wm*.  7*6. 
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abla  pfice  for  the  estate,  the  Court  will  in  a  proper  case  wholly 
rescind  the  coDtract  (1). 

27.  This  equity  was  eafwsed  in  the  case  of  Monbead  v. 
Fcedeiick  (z),  where  it  appeared  that  Smiths,  the  bankers,  wero 
tsaants  in  poeseesion  of  the  house  in  question,  tat  which  they  paid 
two  rents,  one  a  ground  rent  of  56/,  to  the  defendant,  and  the 
other  OQ  imiooved  rent  of  310/.  to  a  third  person.  The  house  was 
Erected  to  be  sold,  uader  a  decree  ;  and  the  plaintiffi,  hy  a  hrokei, 
treated  ior  the  purchase  of  it,  and  eanployed  him  to  ralue  iL  The 
broker  bad  an  interview  with  the  attorney  coDcemed  in  the  sale, 
who  stated,  Uiat  the  rent  payable  for  the  house  was  the  56/.  and  the 
tMoker  valued  the  estate  accordingly.  A  written  agreement  waa 
Bot  entered  into,  but  the  contract  was  approved  of  by  the  Master, 
and  the  money  paid  into  the  Bank.  The  purcbasera  then  moved 
the  Court  to  rescind  the  contract,  on  the  ground  of  mistake,  and 
the  broker  proved  that  the  purchasers  had  not  iafoimed  hint  of  tba 
rent  of  3102. ;  and  that  he  was  ignorant  of  the  existence  of  it  at 
the  time  he  made  his  valuation  :  and  the  Court  ordered  the  purchase- 
money  to  be  rep^d,  and  rescinded  the  contract  This,  however, 
may  be  cwi^dered  a  strong  case.  It  might  be  argued  that  the 
purchasers'  only  equity  was  their  own  negligence. 

28.  If  a  party  be  entitled  to  come  to  the  Court  to  rescind  a  sale 
not  completed  by  conveyance,  on  the  ground  of  mistake,  be  must 
BOt  be  guil^  of  delay  after  the  mistake  is  discovered  (a)  (S). 

29.  Although  the  solicitor  in  the  cause  buy  in  an  estate  merely 
to  prevent  a  sale  at  an  undervalue,  yet  if  be  act  without  authonty 
he  will  not  be  discharged  from  his  purchase.  Lord  Eldon  baa 
said,  that  it  would  be  a  very  wholesome  rule  to  lay  down,  that  the 
solicitor  in  the  cause  should  have  nothbg  to  do  with  thq  sale  ;  as 
the  certain  effect  of  a  bidding  by  the  solicitor  in  the  cause  is  that 
the  sale  is  immediately  chilled  (£). 

(z)  Ch.  30Feb.lB0e,H8.App.No,7.        (i)  Neltborpe  v,  Fainjman,  11  Vea. 


^1)  So  a  tale  wai  set  aaide  tt  tlie  initsnce  of  the  purchaser,  on  account  of  a 
aerunit  mistake  in  the  lepreaentatioD  of  thalandi.  OordoD  e.  Bins,  SH'CoidCh. 
189 ;  Laight  v.  Pell,  1  Edw.  577.  So  «  sale  was  Bet  aside  because  the  property 
•was  knocked  off  to  the  purchaser  prematurely,  by  a  mistake  of  the  auctioiieeri 
vho  did  not  hear  a  higher  bid.  GordonD.  Sims,  2M'ncadCli.  ISS.  SeeAndentm 
«.  Fonlke,  2  Han.  &  Gill,  316.  See,  for  other  oauses  for  vhicb  a  raeale  will  be 
ordered.  MUlspaugb  v.  McBride,  7  Paige,  509  ;  Tripp  v.  Cook,  2S  Wendell,  US ; 
Brown  v.  Fniat,  10  Paige,  243  ;    AmeiicaiL  Ina.  Co.  t.  Oakley,  9  Fawe,  259. 

(2)  Hough  V.  Bichardion,  8  Story  C.  C.  659 ;  Doggett  v,  £niargon,  S  Stary  C. 
C.  700 ;  Veame  ■■  Williams,  3  Story  0.  C.  611 ;  Tigen  v.  Pike,  8  Clarke  ft  Kn. 
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30.  Where  a  peison  bought  under  the  decree  for  another  who 
died  without  having  adopted  the  contract,  although  an  order  nrn 
to  confirm  the  purchase  in  his  name  had  heen  obtained,  the  Court 
refused  to  <Mrder  the  executors  of  thn  purchaser  to  pay  Hie  purcfaase- 
mODey,  and  the  hnr  declining  the  purchase,  the  order  ntn  was  set 
*aside,  and  a  re-sale  ordered,  and  the  consideration  as  to  any  defi- 
cieacy  that  might  arise  on  the  re-sale,  and  hy  whom  the  costs  of 
it  were  to  he  repaid,  were  reserved  ;  it  was  held  that  the  executors, 
in  a  purchase  by  their  testator  from  the  Court,  could  not  be  com- 
pelled by  the  heir  to  pay  for  the  estate  without  filing  a  bill  (e). 

31.  K  an  extended  estate  be  sold  under  the  25  Geo.  3,  c.  35, 
and  the  sale  be  confirmed  by  the  Remembrancer's  report,  and  the 
usual  orders,  yet  where  a  good  title  cannot  be  made,  the  Court  of 
Exchequer  will,  upon  the  motion  of  the  Crown,  discharge  the  pur- 
chaser without  payment  to  him  of  any  costs  incurred  in  investigating 
the  title,  or  m  procuring  the  reports  (d). 
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With  b  view  to  prevent  many  fniudul«Dt  pracUces  which  were 
commonly  endeavored  to  be  upheld  by  perjury,  it  was  enacted  by 
tbn  99  Car.  II.  c.  3,  usually  caUed  the  statute  of  frauds,  that  (a) 
"  all  leases,  estates,  interests  of  freeholds,  or  terms  of  years,  or  any 
uncertain  interests  of,  in,  or  out  of  any  messuages,  manors,  lands, 
teoementa,  or  hereditaments,  made  and  created  by  livery  and  seisin 
only,  or  by  parol,  and  not  put  in  writing  by  the  parties  so  making 
or  creating  the  sune,  or  their  agents  thereunto  lawfully  authorized 
by  writing,  shall  have  the  effect  of  leases  or  estates  at  will,  any 
consideration  for  making  any  such  parol  leases  or  estates  notwith- 
standing." But,  nevertheless,  leases  not  exceeding  three  years, 
whereupon  the  reserved  rent  should  amount  to  two-thirds  of  the 
full  improved  value,  were  excepted  (b).  The  Act  then  requires  the 
assignment,  grant,  and  surrender  of  existing  interests  to  be  made 
by  writing  (c)  ;  and  then  (d)  enacts  that  "  no  action  shall  be 
brought,  whereby  to  charge  any  person  upon  any  agreement  made 
upon  any  contract,  or  sale  of  lands,  tenements,  or  hereditaments,  or 
any  interest  in  or  concerning  them  (I),  unless  the  agreement,  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof  shall  be  in  writing,  and  signed  by  the  party  to  be 
fiharged  therewith,  or  some  other  person  thereunto  by  him  lawfully 
-.-'authored.?':'- ■ 

I6  ttf^lin'g'of.thes?  legislative- provisiohSi.  We  may  consider — 
1.  What  interests  are  within  the  statute  :'-^2:  What  is  a  sufficient 
agreement  :• — 3.  What  agreements  will  be  enforced,  although  by 
parol : — and  we  may  reserve  for  a  separate  chapter  the  considera- 
tion of  the  cases  in  which  parol  eivdence  is  admissible  to  vary  or 
annul  written  instruments. 


(I)  "Or  upon  any  Bgreement  not  to b«  performed  within  areu;"  which  clnu« 
dow  not  sxtand  to  »ay  Aneement  cMioeming  lindi.  EoUia  v.  Edwirda,  1  Venu 
109.  It  ii  qiiite  dear,  that  an  aneammt  for  *ale  of  Undi  mnst  b«  in  writing, 
■Ithon^h  the  contract  ia  to  be  peifoimsd  tha  next  day.  Sea  Bracebridge  «.  Eaald, 
I  Bam.  fc  Aid.  733. 
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•SECTION    I. 


or  THE  exraiuL  coiisrntDcrnoN  or  the  btatute. 


nefjlrrttmtiim. 
8.  GmttnutioH  of  fourth  Mitf  ton. 
6.   QmttnKtim  of  Otird  Mttion. 
HOt  0/  8  4  e  Viel. 


,  Parol  licenu  vaUd. 

.   CoBatarai  agrtHntnl  solid. 

.   Void   agrtemont    may  op»ratt   i 


1.  It  was  observed  in  the  case  of  Crosby  e.  Wadsworth  (e),  that 
collecting  the  meaning  of  the  first  sectioo  hy  aid  derived  from  the 
language  and  terms  of  the  second  section,  and  the  exception 
therein  contained,  the  leases,  tuc.  meant  to  be  vacated  by  the  first 
section,  must  be  understood  as  letuei  of  the  like  kind  with  those  in 
the  second  section,  but  which  conveyed  a  larger  iiUereit  to  the 
party  than  for  a  term  of  three  yean,  and  such,  also,  as  were  made 
under  a  rent  reserved  thereupon ;  and  the  Court  therelbre  deter- 
mined that  a  sale  of  a  standing  crop  of  mowing  grass,  then  grow- 
ing, was  not  wiUiin  the  first  section  of  the  statute,  because  neither 
of  the  foregoing  circumstances  was  to  be  found  in  the  agreement, 
although,  as  the  agreement  conferred  an  exclusive  right  to  the 
vesture  of  the  land  during  a  limited  time,  and  for  given  purposes, 
it  was,  the  Court  held,  a  contract  or  sale  of  an  interat  in,  or  at 
least  an  interest  concerning  landt. 

2.  It  was  not,  however,  necessary  in  the  above  case,  to  decide 
upon  the  precise  construction  of  the  first  section,  which  seems  in 
this  respect  to  be  co-extensive  with  the  fourth,  and,  consequen^y, 
every  interest  which  is  within  the  fourth  section  is  equally  within 
the  first,  unless  it  come  within  the  saving  of  the  second  sec- 
tion. The  first  and  second  sections  appear  to  enact,  that  all 
interests  actually  created  without  writing  shall  be  void,  unless  in 
the  case  of  a  lease  not  exceeding  three  years,  at  nearly  rack-rent, 
which  exception  must  hare  been  introduced  for  the  convenience 
of  mankind,  and  under  an  impression  that  such  an  interest  would 
not  be  a  sufficient  temptation  to  induce  men  lo  commit  perjury. 
Perhaps,  therefore,  the  first  section  ought  to  extend  to  every  pos- 


(«)  e  Eturt,  eiD. 
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sible  bterest  which  is  not  within  the  exceptioD  in  the  second 
*clause.  If  an  estate,  of  whatever  value,  should  be  conveyed  to  a 
purchaser  hy  livery  of  seisin,  without  writing,  the  act  would  avoid 
the  estate,  although  the  purchaser  had  paid  bis  mouey.  An 
actual  lease  for  any  given  number  of  years,  whether  with  m-  with- 
out rent,  or  any  interest  uncertain  in  point  of  duration,  must,  it 
should  seem,  equally  fall  within  the  provision  of  the  first  section, 
and  cannot  be  sustained  unless  it  come  within  the  saving  in  the 
secoDd  section  (/). 

3.  This,  however,  of  itself  would  not  have  prevented  all  the 
evils  which  the  act  intended  to  avoid  ;  for  although  actual  estates 
could  not  be  created,  yet  still  parol  agreementt  nught  have  been 
ealered  into  respecting  the  future  creation  of  them.  To  remedy 
this  mischief,  the  provision  in  the  fourth  section  was  inserted, 
which,  it  is  conceived,  relates  not  to  contracts  or  sales  of  land.  Sec, 
but  to  any  agreement  made  upon  any  contract  or  sale  of  lands, 
Uc.  (I),  and  as  agreements  were  more  to  be  dreaded  than  contracts 

(/)  See  Lord  Bolton  t>.  Tomlin,   S    see  Cooch  v.  Ooodman,  2  AdoL  ft  EU. 
AdoLA  Ell,  857,  for  the  extent  of  the    N.  S.  MS. 
■ecoiid  section ;  as  to  tho  first  aection, 

(I)  Ttui  appeuE  to  bs  tile  true  mcftning  of  the  rtatate,  iltliongh  this  bruich  of 
the  fourth  sectioa  has  been  unaetuneg  read  as  a  distinct  dauM,  in  which  case  the 
word  agreement  it  dropped,  and  tha  clause  runs  thus,  "  no  action  to  be  brought 
upon  any  contract  at  sale  of  Unda,"  &c.  See  Anon,  1  Ventr.  361,  snd  fl  Baat,  ell, 
tai  Mechclem  e.  'A'aUoce,  1  Mcv.  &  Pei.  224 ;  hut  this  clause  seems  to  be  gov- 
erned by  the  preceding  one  in  the  name  section,  as  to  agreements  made  upou  con- 
sideration of  marriage.  The  statute  Bays,  no  action  to  be  brought,  "  to  chaige 
any  person  upon  any  agraejneni  made  upon  any  consideration  of  maniSige,  or  upon 
[any  agreement  made  upon]  any  contract  or  sale  of  landa,"  &c.  The  words  be> 
tween  crotchets  must,  it  is  aubmitted,  be  implied.  At  the  some  time,  there  is  c«- 
tainly  ground  to  contend,  that  the  clause  would  have  the  same  operation  if  not 
governed  by  the  words  in  the  preceding  clause. 

The  statute  seems  to  have  been  atiangety  miiunderstood  in  the  case  of  Charle- 
wood  E.  Duke  of  Bedford,  1  Atk.  497,  the  report  of  which  agrees  with  the  Reg- 
istrar's book.  The  object  of  the  bill  was  to  compel  the  performance  in  specie  MB 
parol  affrttmmt,  by  the  Duke's  steward,  to  grant  a  lease.  The  cose,  therefore,  fell 
within  the  fourth  section,  but  the  defendwit  pleaded  the  fliat,  and  to  bring  his 
case  within  it,  stated  the  woida  of  the  statute,  at  the  close  of  that  section,  to  be 
"  any  contract  for  making  such  lease,  or  any  former  law  to  the  contrary  notwith- 
standing." The  words  really  are  "any  contideration,"  &c.  The  fiamer  of  tha 
plea  must  have  adopted  on  error  which  has  been  sometimes  entectsined,  that  the 
first  section  relates  to  leases,  and  the  fourth  to  soles,  and  this  notion  compelled 
him  to  alter  the  statute  in  the  way  he  did,  for  he  could  not  odierwise  have  brought 
his  case  within  it.  It  is  observable  that  Lord  C.  B.  Comyns,  before  whom  the 
cause  was  heard,  did  not  notice  the  mistake. 

Lord  Keeper  North  seems  to  have  entertained  the  erroneous  oploion  above 
noticed ;  for,  in  a  cose  which  came  before  >i™  on  a  parol  agreement  for  a  lease, 
he  said  that  the  difficulty  that  arose  upon  the  act  was  XbtX  it  makes  void  the  estate, 
but  does  not  aay  the  agreement  itself  shall  be  void,  and  therefore,  though  the  es- 
tate itself  is  void,  yet,  possibly,  the  agreemetit  may  niiuiit,  so  that  a  man  may  recov- 
er damages  at  law  for  the  non-performance  of  it ;  and  if  so,  he  should  not  doubt 
to  decree  it  inequity;  and  he  actually  sent  Qie  paitiea  tolftw,  in  order  to  have  th* 
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''iKStuslly  executed,  no  exception  wes  inserted  vfter  the  fotatb  aee- 
tion,  similar  to  that  which  follows  the  first  section,  and  oobb^ 
quentif  3n  agreement  hj  parol,  to  create  even  such  an  interest  as 
is  excepted  in  the  second  section,  would  be  merely  Toid  (1). 

4.  If  this  he  the  true  construction  of  the  Act,  it  answers  the  pur- 
poses for  which  it  was  passed,  and  the  question  in  all  cases  mmt 
he  — 'Is  the  interest  in  dispute  actutdlj^  created hj  the  parties,  or 
does  the  contract  rest  in  fieri  7  If  it  he  actually  created,  it  is 
aroided  by  the  first  section,  unless  saved  by  the  second.  If  it  be 
not  actually  created,  the  agreement  cannot  be  enforced  by  reason 
of  the  fourth  section,  whatever  he  the  nature  of  it.  But  if  the  firat 
section  w^«  to  be  restrained  beyond  the  express  provisicMis  of  the 
second  section,  then,  although  every  parol  agreement  for  any  in- 
terest in.  lands  would  be  void,  yet  many  estates  might  still  be 
actually  raised  by  parol.  The  first  section,  however,  seems  to  em- 
hnce  inierettt  of  every  description,  whilst  the  exception  relates 
<Htly  to  hates  of  a  particular  description.  One  consequence  of 
qualifying  all  the  interests  specified  in  the  first  section,  in  the 
manner  proposed  by  the  aid  derived  from  the  second  section,  would 
be,  thai  an  estate  in  fee  might  still,  as  formerly,  be  conveyed  by 
livery  of  seisin  without  writing.  But  if  the  doctrine  should  even 
be  confined  to  katet,  it  would  open  a  considerable  door  to  peijury. 
If  the  two  requisites  are  to  concur  to  bring  a  lease  within  the  fiist 
section,  namely,  a  larger  interest  than  that  mentioned  in  the 
second  section,  and  a  reserved  rent,  then  it  should  seem  that  a 
lease  by  parol  for  a  thousand  years  without  rent  would  be  valid, 
notwithstanding  the  statute.  If  one  only  of  these  requisites  be 
essential,  yet  cases  of  importance  may  be  taken  out  of  the  Act ; 
an  estate,  however  valuable,  may  be  claimed  under  a  parol  lease 
£x  any  term  short  of  three  years  without  rent.  This  is  the  temp- 
tation to  perjury  which  the  statute  intended  to  remove.  And 
this  mischief  must  necessarily  follow,  that  if  the  parties  swear 
to  an  agreement  for  such  an  interest,  it  will  be  within  the  statute ; 

point  decided,  and  for  thU  pnipou  directed  the  defendtuit  to  admit  the  agree- 
ment. Hollis  r.-  Edwards,  1  Vem.  1S9.  The  plaintiff  was  of  couiae  nonaoited 
in  the  action,  and  therenpon  Lord  North  dinnisaed  the  bill,  ^i  impresaion  be- 
fore the  trial  moBt,  it  thould  seem,  have  been  that  the  first  aection  related  to 
leases,  and  the  fourth  only  to  sales  ;  or  at  least  he  must  hare  thought  that  the 
lonitli  did  not  embrace  agreerHttUt  lor  leaaos. 

(1)  AparolooDtraottobuy  land  jointly  and  divide  it,  is  void  nndec  theatatst* 
4rf  tends.  Henley  s.  Brown,  I  Stewart,  114.  So  aa  agreeaoat  to  praeON  •&- 
athsr  to  ttanmj  load.    Qimj  v.  Patton,  3  B.  Hewoe^  11. 
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whereas  if  tbej  swear  to  an  actual  demise,  the  case  will  be  tafcm 
out  of  the  statute. 

5.  The  constructioQ  suggested  ia  Crosby  v.  Wadswortb,  of  the 
first  section  of  the  statute,  has  since  been  attempted  to  be  extended 
to  the  thuxl  section.  It  has  been  contended  ^at  the  leases  men- 
tioned *in  the  third  section,  as  requiring  to  be  assigned  by  writing, 
must  be  intended  such  leases  as  are  required  by  the  first  and 
second  sections  of  the  statute  to  be  created  by  deed  or  writing, 
viz.  leases  conveying  a  larger  interest  to  the  party  than  for  a  term 
of  three  years  ;  but  the  Lord  C.  Baron,  at  niti  privt,  ruled  other- 
wise. And  now  by  statute  law  a  feoffment,  except  one  made  under 
a  custom  by  an  infant,  is  made  void  in  law,  unless  evidenced  by 
deed  and  a  partition  and  exchange  (except  of  copyhold),  and  a  leoie 
required  by  law  to  be  in  writing,  and  an  atiigvmeni  of  a  chattel  in- 
terest (not  being  copyhold),  and  a  turrender  in  writing  of  an  in- 
terest in  any  hereditament  not  being  a  copyhold,  and  not  being  an 
interest  which  might  by  law  have  been  created  without  writing, 
will  be  vmd  in  law  unless  made  by  deed  ;  but  this  does  not  extend 
to  Ireland  as  far  as  relates  to  a  surrender  (g). 


6.  It  has  been  decided,  that  a  mere  license  is  not  within  the 
first  section  of  the  statute  of  frauds(l).  This  was  decided  in  the  case 

(f )  S  &  9  Vict.  c.  lOS,  B.  3  ;  the  ward  23S  ;  ThomMn  e.  'WUum,  2  Stuk.  S79 ; 

releue  in  this  aection  seems  to  relate  to  Pbippi  s.  Sculthorpe,  1  Btm.  &  Aid.  SO ; 

a.  2,am pott,  ch.  1I,b.  b;  and  see  7  &  8  Thomas  v.  Cook,  2  Stark.  Ca.   108;  2 

Vict.  c.  7S,  ■■  3,  and  obserra  its  dura-  ham.  &  Aid.  119;  Dodd  d.  AcUoni,  6 

tion.     See  Mollett  v.  Brayne,  2  Camp.  Mwm.  4  Gran.  672. 
Ca.  103 ;  Stone  c.  Whiting,  2  Stork.  Co. 

(1)  If  a  license  is  to  be  understood,  as  merely  an  authority  to  do  a  partEcular 
act,  or  series  of  acts,  upon  another's  land,  irithout  passing  any  estate  or  interest 
in  the  land,  then  there  appeurs  to  be  no  reason  to  controvert  the  position,  that  a 
mere  license  is  not  within  the  statute  of  frauds.  This  is  the  definition  of  a  license 
given  by  Mr.  Chief  Justice  Parker,  in  Cook  v.  Steams.  11  Miss.  537  ;  and  ha 
gives  BX  instances,  a  license  to  hunt  in  another's  land,  or  to  cut  down  a  certain 
number  of  trees.  Such  licenses,  he  says,  do  not  in  any  measure  trench  upon  the 
policy  of  the  law,  which  requires  that  bargains,  respecting  the  tide  or  intereet  in 
real  estate,  shall  be  bv  deed  or  writing.  They  amount  tonothing  more  than  an  ex- 
cuse for  the  act,  which  would  otherwise  be  a  trespass.  Bot  licei|sea,  which  in  th^ 
nature,  amount  to  the  granting  of  an  estate,  for  ever  so  short  a  time,  are  not  good 
without  deed,  and  are  considered  as  leases.  A  permanent  right  to  bold  anotbei'a  ' 
land  for  a  particular  purpose,  and  to  enter  upon  it  at  all  timea  without  his  consent, 
U  an  important  interest,  which  ought  not  to  pass  without  writing,  and  is  the  very 
object  loOTided  for  by  the  statute  of  frauds.  The  decision  in  Cook  o.  Steams 
was  folly  approved  in  Mumfordo.  Whitney,  16  Wendell,  380,  where  the  eases  ara 
ably  t«viewed  and  discuased  by  Chief  Justice  Savage.  The  same  deciaiou  is  ap- 
proved also  by  iii.  Chief  Justice  Williams  in  Prince  v.  Case,  10  Conn.  375,  who 
ably  con^den  the  casea  and  the  principle  on  which  they  are  foundsd.    AJod  in 


LiGoogle 


PIBOL    LlGXiraS    TAI.IU.  lOT 

of  Wood  V.  Lake  (A).  A  parol  sf^reement  was  entered  into  for 
liberty  to  stack  coals  on  part  of  a  cloae  for  seven  years,  and  that 
duiing  this  tenn  the  person  to  whom  it  was  granted  should  have 

fA)B>y.3;  trad  IM  Winter  «.  Brock-  Wood  o.  Manley,  II  Adol.   k  EU.  34; 

WftQ,  S  Eut,  308  i  Rex  «.  Inhalntanta  of  Res.  s.  Inhtbitanti  of  Homdon,  i  Miu. 

SUtnie^ 2 H«u.  &  Selw.  461 ;  Tkykrii.  It  Selv.  662;  Cooker*.  Cowpor,  1  Cro. 

Tratwa,  2  Manh.  Ml ;  7  Taunt.   71 ;  Uaes.  &  Sok.  41S. 

Haine,  tbe  ewefl  of  Seiden«parger  r.  Spear,  17  Maine,  123,  was  decided  on  the 
Mme  prindplee.  The  aame  case  came  nnder  reriew  in  the  aame  ooort,  in  Sterena 
V.  Sterena,  11  Hetcalf,  2jl,  ZST,  and  its  doctrines  wera  reafflrmed.    The  above 


,  ,    in  persona 

Sdmce,  tmd  is  nnt  uaigaable,  nor  vithin  the  statute  of  frauds.  And  the  learned 
Oiancdlor  Terj  justly  remarks  that  "  this  diatiaction  between  a  priTilege  at 
•uament  cuTying  in  intficeBt  in  land,  and  requiring  a  writing  within  the  statute 
of  fnads  to  support  it,  and  a  license  which  may  be  by  parol,  is  quite  subtile,  and 
it  beconen  difficult,  in  some  of  the  cases,  tc  djtcem  a  snbstan^  difleTence  be- 
tween them."  In  Whitmarsh  r.  Walker,  1  Metcalf;  313,  it  was  decided,  that  a 
license,  to  enter  upon  land,  and  remove  mnlberry  trees  therefrom,  which  were 
growing  in  a  nursery  and  raised  to  be  told  and  transplanted,  and  which  had  been 
•old  by  the  defendant,  the  owner  of  the  nursery,  to  the  plaintiff,  passes  no  interest 
in  the  land,  and,  though  not  in  writing,  is  valid  notwithstandJiig  Uie  statute  of 
fiaods.  It  was  admitted  in  the  ca«e  that  the  defendant,  the  owner  of  the  nniaeiy, 
hod  a  legal  right  to  revoke  his  license.  But  if  he  aiercised  his  legal  right  in 
violation  of  his  agreement,  to  sell  the  trees  and  give  liberty  to  enter  and  remove 
fliem,  to  the  prejudice  of  the  plaintiff,  the  purchaser,  the  court  held  that  he 
would  be  responsible  in  damages.  "  If  "  say  the  court,  "  for  a  valoable  consider' 
U&m,  the  defendant  contracted  to  sell  the  trees  nod  to  deliver  them  at  a  future 
time,  he  was  bound  to  sever  them  from  the  soil  himself^  or  to  permit  the  plaintiff 
to  do  it,  trad  if  he  refused  to  comply  with  his  agreement,  he  ia  reaponsible  in 

InClaflin  v.  Carpenter,  i  Metcalf,  S83,  Mr.  Justice  Wilde  said,  "A  license  to 
«itar  on  the  land  of  another,  and  do  a  particular  act  oi  a  series  of  ads,  may  be 
TtAUL  tboDgh  not  granted  by  deed  or  in  writing.  Such  a  license  does  not  trans- 
it may  interest  in  the  land,  although  when  granted  for  a  valuable  consideration, 
and  acted  upon,  it  cannot  be  countermanded."  This  was  said  in  s  case  of  a  sale 
of  growing  wood  and  timber,  to  be  cut  and  removed  by  the  pDrchaser,  which 
'Waa  h^d  not  to  be  a  contract  for  the  sale  of  any  interest  in  or  concerning  lands, 
ftc  within  the  sUtute  of  frauds.  In  Nettleton  v.  Sikes,  S  Metcalf,  34.  an  orJ  sgres- 
Bwnt  bad  been  made  by  the  plaintiff  and  owner  of  land,  tliat  the  defendant  might 
cnt  down  the  trees  on  the  land,  and  peel  them,  and  take  the  bark  to  his  own  use. 
After  the  defendant  hod  cut  down  and  peeled  the  trees,  the  plaintiff  forbid  hia 
gmng  upon  the  land  to  take  away  the  bark,  but  the  defendant  proceeded,  entered 
npon  the  plaintiff's  land  and  took  the  bark  away.  The  plamtiff  sued  him  in 
Ireqxss  tot  breaking  and  entering  his  close.  The  court  said,  "  In  the  present 
(MB,  when  the  bark  was  peeled,  it  became  the  property  of  the  defendant,  by  the 
toms  of  the  oontntct,  and  if  the  plaintiif  bad  taken  it  awaf ,  he  would  have  been 
Gable  to  the  defendant  in  an  action  of  trover,  llic  bark  bcmg  the  property  of  the 
defendant,  and  being  on  the  plaintiff's  land  with  his  consent,  and  in  pursuance  of 
the  contract,  he  had  no  right  to  prevent  the  defendant  from  taking  it  away." 
See  Wood  v.  Manley,  11  AdoL  ft  Ellis,  34.  This  case  of  Nettleton  v,  Sikes,  it 
will  be  precffived,  goes  one  step  farther  than  that  of  Whitmorah  s.  Walker,  in 
which  latter  case,  it  was  conceded  that  the  owner  of  the  land  might  lawfUUy  revoke 
hia  license,  whereas  in  Nettleton  e.  Sikes,  suchlicense  to  revoke  is  expressly  deniml. 
Theaeeasesseemto  come  entirely  within  the  definition  of  a  license  given  above. 

But  in  Stevens  v.  Stevens,  II  Metcalf,  25i,  there  was  on  agreement  for  an  in- 
terest in  land  of  a  more  permanent  character,  and  being  by  parol,  the  court  held 
it  to  be  of  DO  legal  validity  as  against  a  subsequent  grantee  of  the  land.  In  this 
ease  S.  eave  to  J.  an  oral  license  to  erect  and  contmue  a  null  dam  on  S.'s  land, 
■nd  to  mg  a  diteh  through  said  land,  to  convey  water  to  s  mill  tliat  I.  vras  ahont 
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thft  sole  U90  of  tbat  part<^  the  cloae  upon  which  he  was  tobiv* 
tbe  liberty  of  stacking  coals  (I).  Lee,  C.  J.,  and  Deooison,  hdd 
tiia  agrBement  to  be  good.     They  rehed  upon  the  case  of  Webb 

;  BtUed,  bat  the  &ot  ia,  that  an 


to  build  on  his  own  land ;  J.  erected  the  dam  and  dog  the  ditch,  and  afierwaida 
eteoted  the  mill,  and  continned  them  throngbtheUfeof  8. ;  AAer  S.  had  granted 
Mid  licence,  he  oonTeTed  his  land  to  M.,  without  any  nserration ;  J.  cantinaed 
the  dam  and  ditch,  after  the  decease  of  S.,  for  the  purpose  of  working  said  mill, 
and  M.  requested  ^j™  to  remove  the  dam  and  fUl  up  the  ditch,  and,  upon  J. 'a 
refusal  so  to  do,  M.  attempted  to  remote  the  dam,  and  tore  down  a  part  of  it, 
and  1.  forcibly  interposed,  prevented  AI.  from  proceeding  farther,  and  repaired  the 
ii^uTj  10  done  to  the  dam  bj'  M.  The  court  held  that  J.  waa  not  responsible  for 
aaj  Beta  done  in  punuance  oi  the  license  before  it  was  countermanded,  and  thera- 
fore  was  not  liable  to  pay  any  expenses  incnrred  by  M.  in  remoriag  the  old  dam ; 
but  that  he  waa  liable  for  building  a  new  dam  or  repairing  the  old  one,  nftcr  tbn 
license  was  countermanded,  and  that  M.  waa  entitled  to  have  the  same  abated  at 
the  expense  of  J.  In  this  case  Wilde  J.  said ;  '<  The  defendants  claim  a  pernm- 
uent  interest  in  the  plaintiff  'a  land,  and  this  claim  has  been  maintained  by  force, 
against  the  will  of  tbe  plaintLff;  and  there  is  no  case  in  which  it  hashed  deci- 
ded that  such  an  interest  can  be  created  by  parol.  Such  a  deciaioni  would  ha 
against  tho  express  language  of  the  statute  of  ^uda.  In  the  case  of  Wood  v. 
Lake,  Say er,  3,  It  wbs  decided  by  a  msjoiity  of  tho  court,  that  a  parol  agreement! 
granting  a  license  to  stack  hay  on  the  land  of  the  graator  for  seTon  yean,  wu  a 
valid  contract,  notwithstanding  the  statute  of  &ands.  It  is  said  in  that  case,  that 
th«  agieement  was  only  for  an  easement,  and  not  for  an  interest  in  the  land.  But 
the  true  ground  of  the  decision  appears  to  be,  that  the  agreement  was  not  with- 
in the  words  of  tbe  statute,  not  being  an  agreement,  for  any  uncertain  interest  in 
laod.  If  this  waa  the  gcound  of  decision  in  that  case,  it  would  not  ba  applica- 
ble to  the  provision  in  Idasa.  Rev.  Stat.  c.  £7,  §  29.  But  it  is  perfectly  w^  set- 
tled, in  England,  that  no  incorporeal  tight,  in  the  nature  of  an  eaaeroent,  can  bo 
OEeoted  oi  conveyed  by  a  parol  agreement ;  altAough  a  parol  licenta  may  ba  on  <z- 
auefyra  tn^Hui,  tiil  taeh  licent*  it  aaueiermaaded ;  and  that  a  freehold  intMeat 
oan  be  cieated  or  conveyed  only  by  deed." 

In  Sampson  c.  Bumside,  13  N.  Hamp.  261,  it  was  decided  that  a  parol  license, 
to  mter  on  land  and  lay  down  aqueduct  loga,  for  the  purpose  of  conveying  wat^ 
fnm  a  spring  to  adjoining  land,  with  license  to  enter  tcova  time  to  time  to  exam- 
ine and  repair  the  Hame,  is  not  a  sale  of  land,  or  an  interest  in  land,  within  the 
statute  of  frauda,  so  far  aa  that  such  Ucense  may  not  be  set  up  in  answer  to  sa 
Mtiah  of  ti:e8pas8  for  an  entry  on  the  land  under  such  license,  while  it  remains 
nnrCTOksd.  tTpham  J.  in  this  case  said ;  "  Where  a  license  is  given,  and  oilrj 
made  in  puiauance  of  it,  the  individual  entering  is  of  course  not  a  wrong  doer. 
He  cannot  be  regarded  as  guilty  of  a  trespass,  when  he  entered  by  express  per- 
mission of  the  owner  of  the  land,  any  more  than  the  servant,  who  enters  on  land 
while  in  the  ordinary  employ  of  his  master  and  under  his  immediate  direction, 
oan  be  regarded  as  a  treapasaar.  That  a  license  may  be  given,  and  the  person  re- 
ceiving it  ant  under  it  witLout  being  liable  as  a  bespasser,  until  it  has  be«i  revoked 
prior  to  suit,  seems  not  to  have  been  contested.  In  the  case  of  Mumford  e.  Whit- 
ney, 16  Wendell,  380,  Mr.  Chief  Justice  Savage,  held  that  a  license  wss  a  mora 
authority  to  do  a  particular  act,  aa  to  hunt,  or  fish,  or  erect  a  temporary  dam,  and 
oonveyed  no  interest  in  land.  Such  license  is  executory,  and  may  be  revoked  at 
pleasure  ;  but  acts  dono  under  it  before  revocation  are  no  trespass.  In  Bridges 
D.  Furcell,  1  Dev.  &  Bat.  492,  it  was  held,  that  a  mere  license  is  revocable,  but 
acts  done  under  it  until  countermanded  are  lawful.  And  in  Bames  v.  Baxnes,  6 
Vermont,  338,  it  is  held  that  a  license  to  erect  a  building  on  another's  land  can- 
not be  revoked  so  entirely  as  to  moke  the  person  who  erected  it  a  trespasser  for 
entering  and  removing  it  after  the  revocation."  Whether  the  license  given  in 
the  case  of  Sampson  v,  Bumside,  was  one,  which,  when  executed  by  an  entir  on 
the  land  and  laying  down  the  aqueduct  logs,  could  be  revoked  vrithout  fall  re- 
muneration for  the  BxponM  inourred.  was  a  queatiDn  railed  and  left  imtlawiiaft  in 
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and  Pcteraostar  (t),  where  they  said  it  is  ]aid  down,  that  a  grant 
«f  a  licecue  to  stack  hay  upon  laod,  does  not  amount  to  a  lease  of 
the  land.  As  the  agreeinent  in  the  present  case  was  only  for  an 
easement,  and  not  for  aa  bterest  in  the  land,  it  did  not  amount  to 
a  lease,  and  consequently  it  was  not  within  the  statute  of  frauds. 
Mr.  Justice  Forsl^  concurred  in  opinion,  that  the  agreement  did 
*not  amount'to  a  lease,  but  he  inclined  to  be  of  opinion,  that  the 
words  in  the  statute,  any  uncertain  mterut  in  land,  did  extend  to 
this   agreement ;  but  Lee  and  Dennison  thought  those  words  re- 

(.)  Palm.  71. 

that  caie.  although  preriouB  cages  in  the  same  court  seem  to  hold  that  sncli  rev- 
oaatum  «ould  not  take  plaea  without  the  renmneiation.  As  where  the  owner  of 
land,  gave  to  another  penon  a  paiol  license  to  erect  a  dam  on  the  land  of  the  fbr- 
mer,  foi  the  benefit  of  both,  it  was  held  that  after  the  license  had  been  execnted, 
it  eonld  not  be  revoked  without  a  tender  of  the  expenses  of  erecting  the  dam,  by 
the  owner  of  the  land,  lo  the  person  erecting  it.  Woodbury  c.  I'aiahJey,  7  N. 
Hamp.  237.  Such  a  license  was  held  in  this  cose  not  to  be  within  the  staluto  of 
bmda  and  not  to  roquire  a  contract  in  wri^g  to  support  it.  ■■  (Certainly,"  aaj 
the  court,  "  the  owner  of  the  land  could  not  revoke  this  license  without  teiideriM 
to  the  person  erecting  the  dam  the  expenses  that  had  been  incurred  in  the  project. 
Tke  CM*  of  Ameiiscoggin  Bridge  v.  Bragg,  11  N.  Hamp.  102,  was  vat  similar 
to  the  preceding.  The  court  there  held,  that  a  license  to  build  and  maintain  a 
bridge  on  ■nother'a  land  may  be  proved  by  parol,  and  is  not  such  an  eBsement  or 
intoeiC  in  land  ai  to  be  within  the  statute  of  frauds ;  and  that  such  license  is 
other  irrevocable,  or  can  only  be  revoked  on  payment  of  all  expense  and  damaga. 
"  A  liceBa«,"  aay  the  eonrt,  ■■  to  an  individual  to  do  an  act  beneficial  to  him,  but 

Muiring  an  expenditure  upon  another's  land,  is  held  not  to  be  revocable  aitei 
s  bwn  once  acted  upon.  Snch  a  license  a  a  direct  encouragement  to  expend 
■■oMf  i  and  it  is  said,  it  would  be  against  conscience  to  rovoke  it  aa  soon  as  the 
expenditure  begins  to  be  bene&ciaL  A  licence  to  erect  a  dam  on  another  nuui'a 
land  ia  held  to  be  of  this  description.  A  license  to  erect  a  bridge  for  the  taking  of 
loU  Bt  clMrly  distinguiahed  &om  a  meie  easement  of  passing  and  repassing  j  and 
we  think  when  it  is  once  executed  it  is  dther  irrevocable  while  the  bridge  con- 
tinius;  or,  if  revocable  at  all,  can  only  bo  so  on  full  compensation  for  all  expen- 
ditures ntade.  and  damage  occasioned,  by  snch  rAocation."  If  by  this  it  is  to  be 
undflTBtocid  that  an  erection  of  the  kind  suggested  in  these  cases,  by  one  person  on 
the  land  of  another,  under  snch  a  license,  may  be  maintained  against  the  will  of 
the  owner  of  the  Isnd,  until  iL  decays,  or  until  payment  is  mode  for  the  expend!- 
tare  of  the  erection,  the  doctrine  certainly  may  wdl  be  regarded  as  open  to  a  great 
daal  of  doubt.  That  the  permission  should  be  regarded  as  an  excuse  for  what  would 
Otbaw^se  be  a  trespass  or  a  series  of  trespasses  up  to  the  time  of  revocation,  it  is 
easy  to  prweivc.  This  latter  doctrine  is  well  supported  by  the  authorities.  The 
omr.  though  supported  by  some  highly  respectable  authoritiea,  is  yet  open  to 
gmt  difiicallies,  as  effected  by  the  statute  of  fraud".  The  cxpen^tnre  made 
under  the  license  may  perhaps  supply  the  place  of  a  consideration  for  the  license, 
Md  how  does  it  meet  the  necessity  oi  a  writing  ^  In  Wilson  v.  Chaltant,  15  Ohio, 
3U,  it  was  decided,  that,  if  one  enters  on  the  land  of  another  by  virtue  of  a  parol 
l"'^«l«<i,  given  for  a  consideration  paid,  and  erect  flxturea,  such  license  becomea 
inevocable,  and  trespass  will  lie  against  the  owner  of  the  land  for  deatroying 
Ihna.  Such  license  executed  gives  the  right  of  possession  to  control,  repair, 
mdprotect  the  flxtiues  against  the  owner  of  the  fee. 

The  caae*  on  the  subject  of  license  ore  very  fully  and  ably  dincussed,  and  some 
learned  and  subtile  distinctions  taken  in  UaleJ:  Whatley  on    Easements,  Ch.  3. 

p.  19  et  aoq. ;  2  Amer.  Lead.  Cas.  by  Hare  &  Wallace,  606  et  seq.    lit.  License ; 

*  '"     1  Contr.  Cli.  4.  p.  BB  et  seq.     Some  of  these  diitinctions  are  adverted  to 
'•■         >,  11  Meto^  Mi,  iSO  by  Wilde  J. 
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lated  only  to  iaterests,  which  were  uncertain  ns  to  the  time  of 
their  duration.  After  time  taken  to  consider,  it  vos  holden,  that 
the  Etgreement  was  good  for  the  seven  years. 

7.  The  case  referred  to  in  Palmer  does  Dot  seem  to  bear  out  the 
Judgment  in  the  above  case  ;  the  decision  turned  upon  another 
point:  but  Montague  and  Haugbton  both  thought  that  the  in- 
terest in  that  case  was  such  as  bound  the  land  in  the  hands  of  a 
subsequent  lessee.  Tbat  case  arose  before  the  statute  of  frauds, 
and  it  would  require  a  considerable  stretch  to  make  it  apply  to  a 
case  since  the  statute.  No  one  will  deny,  that  these  cases  are 
within  the  mischief  against  which  the  Legislature  intended  to  guard. 
In  Wood  and  Lake,  the  plaintiff  was  to  have  the  sole  use  of  the 
part  of  the  land  upon  which  he  should  stack  his  coals.  How  is 
this  to  be  distinguished  in  substance  from  an  actual  dembe  for 
seven  years?  It  appears  to  be  in  the  very  teeth  of  the  statute, 
which  extends  generally  to  all  leases,  ettatet  or  interetts  (I).  The 
statute  expresses  an  anxious  iotenlion  to  embrace  interests  of  every 
description.  How  can  it  be  argued,  that  a  license  not  countec- 
mandahle,  and  which  confet^  the  sole  use  of  a  place  on  a  man,  is 
not  an  interest  within  the  statute  i  Upon  what  principle  is  it,  tbat 
the  person  entitled  to  such  an  easement  may  maintain  trespass? 
This  relaxation  of  the  statute  holds  out  a  strong  temptation  to  a 
man  in  possession  of  land,  under  a  parol  agreement,  to  commit 
perjury,  b  order  lo  ensure  to  himself  a  more  permanent  interest  io 
the  land  than  the  statute  would  permit  him  to  claim,  were  the 
real  transaction  disclosed.  The  case  of  Wood  v.  Lake  has,  how- 
ever, been  followed  in  several  recent  cases  (ft)  (2). 

(_k)  See  the  lut  iiote. 

(1)  SeeSteveiUD.  Sterens,  11  Metcal^  266,269. 

(2)  See  ante  9S  note ;  The  lenurlu  of  Wilde  J.  on  Wood  r.  Lake,  in  SMrens  v. 
StSTeos,  11  Metcalf,  256,  266 ;  SanipMii  v.  Bunuide,  13  N.  Hamp.  266  ;  Prince 
e.  Case,  10  Conn.  375.  In  OkIb  &  Whatley,  on  Euement,  Ch.  3,  after  an  able 
reriew  and  discuBuon  of  the  English  coses  relating  to  the  point  decided  in  the 
caaes  of  Webb  e.  Fatemoater  &  Wood  e.  Lake,  the  leuned  authors  concluda, 
that  the  strons  current  of  Che  later  authoritica  ia  against  them,  and  add,  that 
"  authority  is  hardly  necesaary  to  ciuntorraU  these  two  cases,  as  in  neither,  ai 
was  observed  by  the  court  of  King's  Bench  in  Hewlina  i.  Shlppdam,  6  Bam.  ft 
Cresg.  221,  does  it  appear  that  the  abjection  tiaa  token,  that  the  right  lay  in  grant, 
and  therefore  could  not  pass  irithout  deed  ;  in  addition  to  which  it  may  be  ob- 
aerred,  that  the  caae  in  Sayer  ia  of  doubtful  authority."  It  ia  alao  stated  that  the 
case  of  Webb  e.  Fatocnoster,  ia  in  reality  a  mere  dictum,  aa  Che  court  waa  not 
called  upon  to  decide  the  queation  aa  to  Uie  validity  of  the  license,  pp.  27,  U, 
*6.  Mr.  Chancellor  Kent  sayfl  :  "  The  case  of  Wood  v.  Lake,  which  held  a  pa- 
rol agreement  for  the  liberty  to  stack  coal  upon  any  part  of  the  close  of  another, 
for  seven  years,  to  be  lalid,  was  questioned  at  the  time  by  Mr-  Justice  Foster,  and 
it  has  hcen  since  forcibly  attacked  by  tiir  Edward  B.  Sugd«n,  in  hia  treatise  of 
the  Iiaw  of  Vendor*  and  Furchaaen,  and  waa  qnaalvmed  alao  in  PhiUua  •■ 
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8.  It  has  been  decided,  that  if,  after  a  lease  baa  been  granted, 
the  landlord  make  improrements  on  the  estate,  in  considefation  of 
an  agreement  to  pay  an  additional  sum  per  annum,  the  sum  is  not 
rent,  and  the  agreement  is  collateral  to  the  lease,  and  may  tbere- 
ibre  be  recovered  upon,  although  by  parol  (I). 

9.  An  agreement  under  the  fourth  section  which  cannot  be  en- 
ibrced  on  either  side,  is  a  contract  void  altogether,  and  yet  may- 
have,  as  an  agreement,  some  operation  in  communicating  a  license 
so  as  to  excuse  what  would  otherwise  be  a  trespass,  but  such  license 
would  be  countermand  able  (m)  (1), 

(0  Hob;  G.  SoebDck,  2  Uanh.  133.       EaBt,308  iCroibyv.  Wad»irortli,6£Mt, 
(m)  Cairiiigtca  v.  Roots,  2  Mess,  ft    602. 
WeU.  217  ;  sm  Winter  v.  Brockwell,  8 

Thompson,  I  John.  'Ch.  114,  IIS  ;  and  yet  that  case  has  been  rect^niied,  tnd  the 
doctrine  of  it  sanctioned,  by  Laid  Ch.  J.  Gibb«,  in  Tsyloi  v.  Wstem.  The  dsci- 
■ion  in  Cook.  tr.  Stenma  nBirows  the  limits  %ssisiied  to  a  parol  license,  while,  on 
the  other  band,  the  casGS  of  Bicker  v.  Kelly,  1  Greeol  117,  and  Clement  v.  Dur- 
gin,  S  Oreenl.  B,  seem  to  approach  and  £avor  the  more  queatioDable  doctrine  in 
Wood  B.  Lake."  In  Bridges  u.  Pnrcell,  I  Dey.  k  Bat.  182,  Mr.  Justice  Foster 
held,  that  the  decision  in  Wood  v.  Lake  was  clearly  wrong.  See  alM  Mnmfbrd  v. 
Whitney,  IS  Wendell,  330;  Miller  t>.  Auburn  Kail  Koad  Co.  1  Hill  N.  Y.  61; 
Hsys  V.  lUchaxdaoD,  1  OiU  &  John.  3661  LeUnd  c.  Goasett,  17  Vermont,  408; 
Wood  V.  Leadbitter,  13  Uees.  &  Welsh.  837  ;  HairU  v.  Miller,  I  Meigs,  108. 
(1)  Sceante,  96  in  note. 


•SECTION  U. 

or    THE    rOOBTH    8ECTI0IT. 


1,  EeUnJt  to  inUruU  crtaltd  de  noTo. 

5.  Exebaiv  right  to  •oatitn  wUAin  it. 

6.  So  ffroteing  erupt,  at  gnut. 

t.  Or  groaiKg  pobt,  taultitaootl,  timbtr. 

8.  But  net  wheaL 

9.  War  treti  tdd  at  teood. 

10.  Norpolatoet. 

11.  Nor  tvmipt. 

12.  Nor  ttop*. 

13.  Nor  eropt  b»twtm  tmanti. 

14.  BtU  void  tale,  if  extailtd,  binding. 
16,  32,  36.  And  lalt*  of  erapi  not  tnMin 

fourth    taction,    art     teilhin     tAs 


16.  Crept  told  miih  t/it  land  vitkin  fourth 

17.  Fiatvrti. 

18.  32,  So.  Examination  oflht  catt. 
to,  i6.  Anon,  in  Lord  Raj/inond, 

20.  WaddingUm  t.  Brittote. 

21,  34.  Ootby  v.  Wadtworth. 

22,  31.  EmmerKM  T.  HftUi. 

23.  TeaUy.Avt]/. 

21.  Porfcr  T.  Stanilartd. 
26.  Wtavicky.Brfia. 
SS.  Smith  T.  Sufiruin. 
29.  Sconll-r.  BaeaB. 
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11.  i 

32.  Dimna  r.  Ferguion. 

38.  Joma  v.  FUat. 

39.  PtireAtutr  qfhiaiandr!/  erepi. 
*0.  Proptr  ttamp. 


/ourlh  HdioB. 
12.  Eitiira  parol   affr*amtnt  for   rtaUjf 
and  ptTtMialty  akoBy  void. 


1.  The  founh  section  of  the  Act  extends  as  well  to  ioteTests 
created  dt  novo  out  of  an  estate,  as  to  subsisting  iDteresta  ;  there- 
fore an  agreement  for  an  assignment  of  a  lease  will  not  be  bind- 
iDg,  unless  made  in  wntiug  (a). 

2.  If  a  man,  having  agreed  verbally  to  buy  an  estate,  agree  by 
writing  to  sell  the  benefit  of  bis  contract  to  another  who  actually 
obtains  a  conveyance  from  the  original  seller,  the  transfer  will  be 
a  sufficient  consideration  for  the  promise,  and  the  first  purchaser 
may  recover  the  sum  agreed  to  be  paid  for  the  transfer  (A). 

3.  Wb  have  already  seen  that  a  void  agreement  may  operate  as 
a  license  countennandable  (c). 

4.  In  regard  to  the  cases  which  have  arisen  upon  the  sale,  by 
parol,^  of  growing  crops  of  grass,  timber,  underwood,  potatoes, 
turnips,  &c.,  I  propose  to  state,  in  the  abstract,  the  points  of  law 
which  have  been  ruled,  and  tjien,  in  consequence  of  the  importance 
*of  the  subject  and  the  conflicting  nature  of  the  authorities,  to 
examine  fully  the  grounds  upon  which  they  were  decided. 

5.  First,  then,  an  actual  interest  agreed  to  be  granted  in  land 
of  course  falls  within  the  fourth  section,  and  requires  a  written 
agreement.  And  if  an  agreement  profess  to  give  an  exclusive 
right  to  the  vesture  of  land  during  a  given  period,  that  is  an 
interest  concerning  lauds  within  the  fourth  section,  and  therefore, 
as  we  have  seen,  an  agreement  to  sell  a  growing  crop  of  mowing 
grass,  to  be  mowed  and  made  into  hay  by  the  purchaser,  requires 
a. written  agreement  (d)  (1). 

6.  And  ■  even  where  such  an  exclusive  right  is  not  given  as 
amounts  to  an  interest  in  or  cooceniiag  lands,  yet  an  agreement 
to  sell  a  crop  which  would  not  go  as  emblements  to  an  executor, 

S)  Anon.  1  Veiitr.  361 ;  s«e  Ponltae;  (if)  Crosbj'  v.  'Wndsworth,  0  £Mt,  S02 ; 

□Imee,  1  Str.  40S.  iee  also  Comngtan  e.  Roots,  2  Mesa.  & 

(A)Seamanc.Piice,IB7.&Mood.l96.  Wcla.   248.    [GrifBth   v.  Puleston,   14 

(e)  Supra,  pi.  9.  Law  J.  Rep.  N.  3.  Ezcheq.  33.] 

ill  The  cOBe  of  Crosb;  v.  TVadswoith  was  questioned  in  Freai  c.  Haidenborgh, 
ahn.  272.  See  also  Mumford  e.  Whitney,  15  Weadell,  386,  387  ;  Cutler  n. 
Pope,  13  Maine,  379,  3SD.  In  tlus  last  case,  it  mi  held,  that  grau  alnady  grown, 
and  in  a  oonditiim  tn  b«  out,  may  bs  oold  by  paioL 
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e.  ^.  «  ccop  of  giug,  CQDHQt  be  deomed  «  diattel,  tai  tiwrtfcie 
can  only  be  bound  by  a  writtoo  contnct  (e). 

7.  UpoD  the  same  principle,  s  sale  of  gnwiig  polw  (/),  oc  ff 
BtaodiDg  underwood  (g),  and  of  coutse  tberelcve  of  timber,  « 
within  the  fourth  section,  and  a  written  contnct  of  sale  cannot 
be  dispensed  with. 

8.  But  apy  crop  which  would  be  emblemoDts,  and  might  be 
taken  in  execution,  for  examfJe,  wheat,  may  be  considered  goodf 
■nd  chattels,  and  therefore  not  within  the  fourth  section  (h)  (1). 

9.  So  an  agreement  to  sell  standing  timber,  as  trees,  at  so  muoh 
m  foot,  which  the  proprietor  had  begun  to  cut  down,  and  the  pui^ 
chaser  bought  them  after  two  bad  been  actually  felled,  was  hcid 
to  be  a  contract  for  the  trees  when  they  should  be  cut  down  and 
sevned  from  the  freehold,  and  consequently  not  to  be  within  the 
fourth  section  (i)  ;  the  timber  was  to  be  made  a  chattel  by  the 
aeller  (k).  Tiaa,  therefore,  b  an  exception  bom  the  general  cate 
of  selling  standing  timber  (2). 

<*)  8m  Byuis  s.  Boberti,  S  Bam.  ft  398. 
Ckm.  S29 ;  9mith  c.  Surmui,  9  Bun.  ft        (A)  8m  S  Bun.  ft  CraM.  <«. 
CnM.  £86.  (i)  Bmitli  v.  Bonnan,  9  Bam.  ft  CFMt. 

C/)  TaaU  B.  Anty,  i  Moo.  6*2.  881 ;  1  Uan.  ft  Hy.  188. 

(S)  Scordl  V.  Boxall,  1  Ton.  ft  Jut.        (k)  8m  1  Cnimpt.  ft  Mm*.  108. 

(l)Aiutinii.  Mw7a,0  Cowen,  IS  :  VUppUv.  Foot,  a  7<dtn.  433;  BUwaxt  v. 
Donglity,  9  Jidm.  112. 

(2)  In  Claflin  v.  Ctupenter,  1  Mstealf,  880.  a  contract  for  the  sale  of  growing 
wood  and  timber,  to  b«  cnt  and  remoTed  by  the  purchaser,  waa  hald  not  ta  bo  • 
contract  for  the  sale  of  any  interest  in  or  concenunp  lands,  ftc.  within  the  Haua- 
ehnietts  statute  of  frauds.  ■•  Such  a  contract,"  aaid  iSx.  Justice  WUde,  "  is  to 
be  oonatnied  as  puaing  an  interest  in  the  trees,  when  they  sm  ssveMd  fton  the 
freehold,  and  not  any  interest  in  the  land."  So  an  orai  agreement  for  the  sale 
ot  mnlbory  trees  growing  in  a  nuiserr  and  raised  to  be  scJd  and  transplanted, 
to  be  d«UTered  on  the  n^ind  where  they  are  growing,  upon  paynunt  therafv 
being  made,  is  not  wiUdnthe  statute.  Whitmarsh  v.  Walker,  1  MetcalfV  SIS. 
Bo  an  agreement,  bv  an  owner  of  land,  that  another  may  cnt  down  the  trees  on 
the  lan^  and  peel  them,  and  take  the  buk  to  his  own  use,  is  not  within  the  stat- 
ute. Nettleton  v.  SikM,  B  Metcalf,  34.  See  Erskine  v.  Plummer,  7  QreenL  447 ; 
Hnmford  v.  'Whitney,  IS  Wendell,  880  ;  Adams  v.  Smith,  Breese,  221. 

Bnt  in  Oreen  c.  Atmitrong,  1  Denio,  £50,  an  agreement  for  the  sale  of  growing 
trees,  with  a  right  to  enter  on  the  land  at  a  ftiture  time  and  remore  them,  was 
held  to  be  a  contract  for  the  sale  of  an  interest  in  land  and  to  lequite  a  writing  to 
support  it.  So  in  OlmMead  e.  NUea,  7  K.  Hamp.  822,  a  sale  al  timbtt  growing 
upon  land  with  an  agieemcmt  that  the  pnrchaaer  should  hare  twenty-ftre  yean 
within  which  to  take  it  ofl*,  was  held  to  be  «  sale  of  an  interest  in  land,  and  lequli* 
tug  a  wiittng  within  the  Stat.  1791,  of  New  Hampshire.  Mr.  Justice  Puku  said: 
"It  purports  to  be  a  transfer  of  an  interest  in  land,  as  the  plaintiff  was  to  have  the 
timber  remain  and  grow  upon  the  land,  if  he  pleased,  and  take  it  off  at  such 
period  within  the  twenty-flre  years  as  he  should  see  fit."  See  Putney  i.  Day, 
6  N.  Bamp.  430.  This  appears  to  be  the  ground,  upon  which  the  case  of  Crotby 
o.  Wadsworth,  S  East,  802,  cited  ant*  99,  tuned,  namely,  that  it  was  for  the 
•ate  of  a  crop  of  growing  graaa,  for  tha  continued  growth  and  maturity  of  whidi, 
a  certain  interest  m  the  und  was  nacaeiary.  See  Parker  v.  Btaniland,  II  East, 
862 ;  Cntlra  s.  Pope,  13  Mmuo,  380,  P«  Weston  C.  J.  j  Orifflth*  v.  Pidwton,  14 
Law  J.  Rep.  N.  8.  Ezehaq.  SS. 
Vol.  I.  16 
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10.  And  salea  of  potatoes  in  the  groand,  which  would  be  emble- 
meots,  do  Dot  fall  withio  the  fourth  section  ;  whether  sold  at  ao 
much  per  sack,  to  be  dug  by  the  purchasef  and  taken  away  imme- 
diately, which  is  considered  as  a  sola  merely  of  the  potatoes,  and 
it  is  quite  accidental  if  they  deiive  any  fijrtber  advantage  from 
being  Id  the  land,  which  is  a  mere  warehouse  for  them,  and  the 
purchaser  has  only  an  accommodaUon,  and  no  interest  in  the 
*soil  (I)  ;  or  whether  they  are  then  growing  and  sold  at  so  much  an 
acre,  to  be  dug  and  carried  away  by  the  purchaser,  without  any 
time  limited,  which  is  considered  still  as  a  sale  only  of  the  pota- 
toes, and  whether  at  the  time  of  sale  they  were  corered  with  earth 
in  a  field  or  in  a  box,  still  it  is  a  sale  of  a  mere  chattel  (m)  ;  or 
whether  the  crop  he  in  a  growing  state,  and  be  sold  by  tbe  cover, 
to  be  turned  up  by  tbe  seller  (n)  ;  or  the  crop  be  sold  at  so  much 
a  sack,  to  be  dug  hy  the  purchaser  at  the  usual  Ume,  and^tobe 
then  paid  for,  which  is  a  contract  to  pay  so  mnch  per  sack  for  tbe 
potatoes  when  delivered  (<>). 

11.  So  a  crop  of  turnips,  even  recently  sown  is  not  withio  that 
section  (p)  (1). 

12.  Neither,  it  seems,  would  a  parcel  of  growing  hops  fall  within 
its  provisions  (5)  (2). 

13.  And  a  parol  agreement  for  the  sale  of  crops  may  be  good 
between  an  outgoing  and  incoming  tenant,  for  there  would  be 
no  sale  of  any  interest  in  the  land,  for  that  would  come  from  tbe 
landlord  (r). 

14.  But  although  a  parol  agreement,  which  is  within  tbe  fourth 
section,  cannot  be  enforced  before  it  is  executed,  yet  if  the  agree- 
ment is  executed  by  delivery  and  acceptance  of  the  subject-matter 
of  the  sale,  the  seller  may  then  recover  (i). 

15.  And  tbe  consequence  of  the  sale  of  such  various  crops,  not 

(0  PBtker  V.  StuuUnd,  11  East,  362.  (;i)  I>uime  v.  Yergasou,  1  Hsyt,  Ml. 

(m)   Wanrick  v.  Bruce,  2  Msu.  &  (;)  Wiiddmgtoii  v.  Bnstov,  2  Bo*,  k 

Selw.  205.  Pull.  462. 

(»}  Evani  v,  Boberts,  6  Bam.  It  Ctoh.  (r)  See  MaTfidd  c.  Wadsle;,  3  Bam. 

S29  i  S  DowL  &  Ry.  Sll ;  see  5  Bam.  &  &  Ciem.  357 1  S  DowL  &  B7.  221 ;  Em. 

AdoL  116;  Hallen  v.  Bender,  2  Crompt.  merson  c.  Heelia,  2  Taunt.  39  mntra,  is 

k  Mee«.  260.  overruled,  see  S  Bam.  &  Cresi.  B32. 

(0)  Sunsbiii7  c.  Matthews,  i  Mees.  k  (1)  Teal  v.  Auty,  i  Uoo.  613. 
Wels.  343. 

(L)  And  tlie  mere  license  to  come  upon  the  laud  for  the  piupOBe  of  gathering 
■nd  securing  the  crop,  which  is  incident  to  such  a  contract,  is  not  a  sale  of  a 
right  concerning  land  within  the  meaning  of  the  statute  of  frauds.  Addison  on. 
Contracts,  92,  93;  fVhitmarsh  v.  Walker,  1  Metcal(  313  (  Jones  i.  Flint,  IQ 
Adol.  &  EU.  7BS. 

(2)  Bat  gee  Bodwell  v.  Phillips,  9  Uees.  k  W.  504. 
f*100] 
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oarrying  to  the  purchaser  an  intnrest  in  or  coDceming  the  land  m 
\rbich  they  grow  or  are  planted,  is,  that  thej'  are,  with  refereoce 
to  the  time  when  the  contract  is  completed,  goods,  wares,  and 
merchandise,  and  tfaerefere  fall  within  the  17th  section  of  the 
statute,  which  enacts,  that  no  contract  for  the  sale  of  goods,  wares, 
and  merchandise,  for  the  price  of  10/.  or  upwards,  shall  be  allowed 
to  be  good  except  the  buyer  shall  accept  part  of  the  goods  so  sold, 
and  actually  receive  the  same,  qr  give  something  in  earnest  to 
hind  the  bargain,  or  in  part  of  payment,  or  that  some  note  or 
raemoraadum  of  the  bargain  be  made  iind  signed  by  the  parties, 
to  be  charged  by  such  contract  or  their  agents  thereunto  lawfully 
authorized  (t)  (1).  So  that  if  the  case  fall  within  the  fourth  section, 
*there  must  he  a  contract  in  wriUng,  and  if  it  do  not  fall  withio  it, 
jet  there  must  still  be  a  writing,  unless  there  was  earnest  or  part 
payment  made,  or  part  of  the  subject-matter  of  sale  be  accepted 
and  received  by  the  purchaser.  ' 

16.  In  Lord  Falmouth  v.  Thomas  («),  where  a  farm  was  agreed 
to  be  let  by  parol,  and  the  tenant  was  to  take  the  growing  crops 
and  pay  for  them,  and  also  far  the  work,  labor,  materials  in 
preparing  the  land  for  tillage,  it  was  held  that  the  case  fell  within 
the  fourth  section  of  the  statute.  The  Court  observed,  that  at  the 
time  when  the  contract  was  made  the  crops  were  growing  upon 
the  land,  the  tenant  was  to  have  had  the  land  as  well  as  the  crops, 
and  the  work,  labor,  and  materials  were  so  incorporated  with  the 
land  as  to  he  inseparable  from  it  He  would  not  have  the  benefit 
of  the  work,  labor,  and  materials  unless  he  had  the  land,  and 
^ey  were  of  opinion  that  the  right  to  the  crops  and  the  benefit 
of  the  woik,  labor,  and  materials  were  both  of  them  an  interest 
m  land. 

17.  But  where  (x)  a  tenant  having  a  right  to  remove  fixtures 
left  them  in  the  house,  upon  a  verbal  agreement  with  the  landlord 
that  the  latter  should  take  them  at  a  valuation,  the  Court  were 
quite  sadsfied  that  this  was  not  a  sale  of  any  interest  in  land,  and 
the  judgment  of  the  Court,  and  particularly  of  Mr.  JusUce  Lrfttle- 

(<)  Btmu  v.  Boberti,  6  Ban.  ft  Ctsm.  Waditer,  S  Bun.  ft  Creu.  357. 

839  ;  Bmitli  o.  Snimau,  9  Btm.  ft  Ctmi.  (2)  HaUei  v.  E«nder,  1  Ci.  Mew.  ft 

tK.  Bm.  2S6 (1S34) :  Leec.  RiwJen, 7  Tsont. 

(u)  1  Crompt.  ft  Heea.B9iMel  AtJc.  188;  ColegrKvev.  DiaiStntoa,  SBan.ft 

17s  ;  Poultei  v.  Killhigbeck,  1  Bos.  ft  CrM*.  76 ;   Clajtoa  v.  Burtoustiaw,  5 

FnlL  397 ;  we  S  Bait,  613 ;  UnTflsld  t.  Bam.  ft  Crew.  17. 

(1)  See  VUbunh  v.  WaOui,  1  Metcalt  318. 
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<Ue,  in  Emia  v.  Roberts,  upon  the  sabject  <^  growing  crops,  wu, 
thejr  Mid,  an  witboritT-  to  the  sanifl  effect  (1). 

18.  I  have  tbiu  endeavored  to  trace  the  ]aw  as  it  ituds  upoo 
Ae  authorities  for  the  guidance  of  the  stydent  and  {x«cti(ioB«r. 
Bat  the  law  on  this  head  is  not  in  a  aatisfaetarjr  state,  and  can 
hardly  bo  conudered  as  settled.  The  cases  still  require  ts  be 
tkmxii^T'  examined  by  the  Courts,  with  a  view  to  place  the  law 
t^on  a  proper  Ibundation. 

19.  The  first  aathority  is  a  statement  in  Lord  Raymond  (y),  Hm 
IVeby,  Chief  Justice,  reported  to  the  other  justices  that  it  was  a 
qaestion  before  him,  at  a  trial  at  nut  prau  at  Guildhall,  whether  the 
sale  of  timbn  grvwuig  upon  the  land  ought  to  be  b  wnting  by  the 
statute  of  frauds,  w  might  be  by  parol.  And  he  was  of  opinioo, 
a»d  gave  the  rule  accordingly,  that  it  might  be  by  parol,  because 
it  waa  a  bare  chattel,  and  to  this  optsion  Mr.  Justice  Powrit 
agreed.  And  this  in  a  late  case  was  quoted  by  Mr.  Justioe 
*Hdroyd  as  an  authority,  and  as  a  case  of  an  Mdinary  crop,  fur  he 
added,  in  Bome  cases,  thereiixv  crops  growing  upon  the  land  may 
be  omsidered  as  goods  and  chattels  (z). 

90.  In  WaddingtoB  e.  Bristow  (a)  the  question  indkectly  arose. 
An  agreement  was  made  for  the  purchase  of  all  a  man's  growth  of 
be(e  on  his  land  at  a  certain  rata  per  hundred  weig^,  to  be  in 
podcBts,  and  delivered  at  a  place  named,  and  the  custom  was 
where,  as  in  this  case,  no  time  was  specified  far  the  delivery,  it 
Aoold  be  within  a  reasooaUe  time  after  the  bops  are  picked  and 
dried ;  and  the  question  was  whether  this  was  a  sale  of  goods, 
warca,  and  merchandise,  so  as  to  exempt  the  written  agreemeat 
Aom  a  stamp  du^,  undw  an  exception  in  the  then  Stamp  Act,  and 
it  was  held  that  it  was  not.  Lord  Alvanley  thought  it  an  i^^ee- 
neot  £>r  the  sale  of  goods,  wares,  and  merchandise,  and  iwuthing 
wutn.  Mr.  Justice  Heath  looked  to  the  time  at  which  the  contract 
was  made,  and  at  that  time  the  hops  did  not  exist  in  the  state  of 
goods,  wares,  and  merchandise.  Mr.  Justice  Rocdce  considered  tfae 
exemption  to  apply  only  to  ordinary  commeroial  transactions. 
Hr.  Justice  Chambie  said  this  contract  gave  the  vendee  an  interest 
in  the  whole  [woduee  of  that  part  of  the  vendor's  farm   which  ooo- 


(H)Aaon.lI«TdIUjm.  IS2;>eeHab.        (>)  Si 
llf,  1  Atk.  176.  (a)  2 


Bo*,  k  FuL  1E2. 


(1)  Boctwiok  •■  Lawih,  3  D*y,  47S.  So  a  parol  contiact  for  Ulb  tals  of  im- 
vaortamatt  on  nnhlic  landa  u  rtHd.  WrVifhri  v.  Hnlick,  1  Monii,  176.  Sea 
n«M  «.  EwdentniTgli,  6  7olm.  3TS  ;  TTMSilInt  p.  BabMt  U  lotm.  146.         v 
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asto  ot  )np  gfomds.  If  the  yeadar  bid  grabbed  up  tiie  hops,  or 
had  refused  to  gather  or  dry  them,  it  would  have  been  a  breach  <4 
tbo  coDtraot.  Jiovgh  he  admitted  that  a  contract  for  the  tale  of 
so  many  k»pr  a*  tv>etUi/-tv>o  acret  might  produce,  to  be  deUvertd  at 
«  diitant  day,  might  faU  imIAm  the  exeeptimi  of  the  Act,  notvith- 
atmtding  th*  hopt  were  natin  the  ttate  of  good;  waret,  and  merc&tm- 
diset  at  0^  time  of  the  amtraet  made,  yet  he  could  not  think  the 
l^reseat  agreenieDt  within  that  exemption,  since  it  gave  an  intereat 
to  the  vendee  u»  the  produce  of  the  vendor"!  land. 

Mr.  Justice  Bayley  obeerved,  m  a  later  case,  that  ChamlH«,  J., 
was  the  oaly  judge  who  intimated  an  0[Hnion  that  the  contract 
gave  the  vendee  an  interest  in  the  land.  He  (Bayley,  J.,)  concurred 
in  opimoB  with  the  three  judges  who  thought  m  that  case  that  the 
bops  were  not  goods,  wares,  and  merchandise  at  the  time  of  the 
contract.  Mr.  Justice  Bayley  tiMrefore  seems  to  have  been  of 
opinion  that  the  sale  of  the  bops  was  not  an  interest  in  land  (although 
diat,  as  he  observed,  was  not  the  question  there,)  and  yet  they 
were  not  goods,  wares,  and  merchandise — as  Lord  Alvanley  said, 
socnething  more  than  the  latter, — end  aa  we  may  add,  something 
leas  than  the  Ebnner.  The  contract,  it  should  be  observed,  was  in 
Ifovembw,  Jbr  all  Uie  bops  ^tdiich  should  be  grown  in  the  ensuing 
year  upon  the  particular  lands.  At  that  time  the  bops  which  were 
*the  subject  of  the  contract  were  not  in  existence,  there  was  nothing 
Int  the  root  of  the  plant,  and  the  purchaser  was  not  to  have 
that(»). 

SI.  In  the  important  case  of  Crosby  v.  Wadsworth  (c),  there 
was  a  paio)  agreement  to  sell  a  standing  crop  of  mowing  grass  tfaea 
flowing.  The  grass  was  to  be  mowed  and  made  into  hay  by  the 
porcbaser,  hut  no  time  was  fixed  at  which  the  mowing  was  to  be 
b^un.  Loid  Ellenborough,  in  delivering  the  opmion  of  the  Court, 
obBerrod,  that  this  could  not  be  considered  in  any  pn>p«  sense  of 
tbe  words  as  a  sale  of  goods,  wares,  and  merchandise,  the  crop 
being  at  the  time  of  the  bargain  an  unsevered  portion  of  the  free- 
bold,  and  not  movable  goods  or  personal  chattels  ;  and  he  thought 
diat  the  agreement,  conferring  as  it  professed  to  do  an  exclusive 
rigbt  to  the  vesture  of  the  land  during  a  limited  time  and  fi»  gives 
purposes,  was  a  contract  or  sale  of  an  interest  u,  or  at  least  an 
interest  concerning  lands  (I). 

(ft)  6  Btm.  ft  Ctw.  SSI,  8M.  (e)  6  East,  602  (1806). 
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S3.  In  a  later  case,  in  tbe  ComiQOD  Pleas  (d),  growing  turnips 
were  sold  in  lots  hj  auction,  and  the  question  arose  upon  the  ne- 
cessity of  a  written  agreement.  It  was  said  arguendo,  that  the 
turnips- wer'e  actually  ripe  and  fit  to  be  drawn,  but  tbere  was  no 
proof  on  this  point.  The  Court  simply  observed,  that  as  to  this 
being  an  interest  'in  land,  they  did  not  see  bow  it  could  be  distin- 
guished from  the  case  of  hops  decided  in  this  court  ;  but  as  they 
held  that  there  was  a  sufficient  signature  to  bind  the  purchaser,  it 
seems  hardly  to  have  been  necessary  to  decide  tbe  question  we  are 
now  considering  (e).  Mr.  Justice  Bailey,  in  Evans  »,  Roberts, 
said,  that  he  did  not  agree  with  Lord  Chief  Justice  Mansfield,  ^at 
there  was  no  distinction  between  the  hops  in  Waddington  v,  Bristow, 
and  the  growing  turnips  in  tbe  case  of  Emmerson  v.  Heelis,  be- 
cause be  thought  that  in  tbe  latter  case  tbe  growing  turnips  at  tbe 
time  of  the  contract  were  chattels  {/)• 

23.  In  Teall  v.  Auty  (^),  A  having  bought  a  lot  of  growing 
timber,  sold  the  poles  to  B,  which  A  tbe  seller  cot  and  delivered 
to  B  tbe  purchaser,  who  carried  them  away  ;  and  upon  the  autho- 
rity of  Waddington  v.  Bristow,  Emmerson  v.  Heelis,  and  Crosby 
V.  Wadsworth,  the  Court  was  of  opinion  that  the  agreement  was 
originally  for  the  purchase  of  an  interest  in  land,  for  when  it  was 
made  the  poles  were  growing  ;  but  the  poles  having  been  actually 
taken  away,  tbe  question  ultimately  turned  upon  the  form  of  ac- 
tion. 

*S4.  In  Parker  v.  Staniland  (A),  where  potatoes  in  the  ground, 
and  which  had  not  been  severed,  were  sold  at  so  much  a  sack,  to 
be  dug  by  the  purchaser,  and  taken  away  immediately,  and  which 
was  held  not  to  be  a  sale  within  the  4th  section.  Lord  Ellen- 
borough  observed,  that  there  was  this  difference  between  the  cases, 
that  in  Crosby  v.  Wadsworth  the  contract  was  made  while  tbe 
grass  was  then  in  a  growing  ttate,  which  was  afterwards  to  be 
mown  at  maturity,  and  made  into  hay ;  whereas  tbere  tbe  con- 
tract was  for  the  potatoes  in  a  matured  state  of  growth,  which 
were  then  ready  to  be  taken,  and  were  agreed  to  be  taken  im- 
mediately. The  contract  was  confined  to  the  sale  of  potatoes 
and  nothing  else  was  in  the  contemplation  of  the  parties.  He  was 
not  disposed  to  extend  the  case  of  Crosby  v.  Wadsworth  fiirther, 
so  as  to  bring  such  a  contract  as  this  within  the  statute  of  frauds, 

(if)  Enuneisoii  v.  HmIu,  2  Tannt.  38  (g\  i  Uoo.  S42  (1S20]  ;  Me  ScoreQ 
(1809).  BosiU,  infya. 

U)  See  i  Bum.  ft  Crc«.  833.  IK)  11  Eut,  3S2  (1S09). 

(/)  5  Bam.  ft  CieM.  830. 
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as  pasBiDg  ao  interest  in  land.  Mr.  Jnatice  Bayley  also  referred 
the  cases  of  Crosby  v.  Wadsvortb  and  WaddtDgton  o.  Bristow  to 
the  ground  tfaat  the  contracts  were  made  for  the  growing  crept  of 
grass  and  bops,  aod  tberefore  the  purcbasers  of  the  crops  bad  ao 
iDtenDediate  interest  in  the  land  while  the  crops  were  growing  to 
tnaturilf  before  they  were  gathered. 

This  places  the  doctrine  upon  an  intelligible  footing  :  it  shows 
that  there  is  nothing  in  the  nature  of  the  crop,  whether  bops, 
grass,  potatoes,  tumips,  &c.,  but  that  the  distinction  relied  upon 
was  between  growing  crops  and  those  wbicb  had  arrived  at  ma- 
turity. 

i25.  In  the  next  case  (i),  where  the  sale  was  of  a  growing  crop 
of  potatoes  at  so  much  per  acre,  to  be  dug  and  carried  away  by 
the  purchaser,  iHit  no  time  was  appointed  for  that  purpose,  it  was 
decided  that  the  contract  was  not  within  the  4th  section  of  the 
statute.  But  here  the  Court  had  to  grapple  with  the  difficulty, 
that  the  crop  was  a  growing  one.  Lord  Ellenborough  observed, 
tfaat  if  this  had  been  a  contract  conferring  an  exclusive  right  to 
the  land  for  a  time,  for  the  purpose  or  makiog  a  profit  of  the 
growing  surface,  it  would  be  a  contract  for  the  sale  of  an  Interest 
in,  or  concerning  lands,  and  would  then  fall  unquestionably  within 
the  range  of  Crosby  e.  Wadsworth.  But  here  the  contract  was 
for  the  sale  of  potatoes  at  so  much  per  acre ;  the  potatoes  were  the 
mbjeet  matter  of  fofe,  and  whether  at  the  time  of  the  sale  they  were 
covered  with  earth  in  the  field  or  in  a  box,  still  it  was  the  sale  of  a 
.  mere  chattel.  ' 

In  this  case,  therefore,  the  learned  judge  gave  up  hb  former 
'ground  ;  he  looked  at  the  contract  a^  at  the  delivery  of  the  crop, 
and  as  depending  upon  the  question,  whether  merely  the  crop  or 
an  interest  in  the  land  was  the  subject  matter  of  sale.  There  is 
on  objection  to  the  rule  wbicb  he  refers  to  as  being  established  by 
Crosby  ti.  Wadsworth. 

26.  In  Evans  v.  Roberts  (1c),  where  it  was  held  that  a  cover  of 
potatoes  in  the  ground,  to  be  turned  up  by  the  seller,  might  be 
sold  by  parol,  Mr.  Justice  Bayley  took  the  distinction,  that  the 
contract  was  to  buy  the  potatoes  which  a  given  quantity  of  land 
should  produce,  but  not  to  have  any  right  to  the  possession  of  the 
laod.  la  Crosby  v.  Wadsworth,  he  observed,  the  buyer  did  ac- 
quire an  interest  in  the  land,  for  by  the  terms  of  the  contract  be 
was  to  mow  the  grass,  and  must  therefore  have  had  the  possession 

(>)  Warwick  v.  Brace,  2  Matt,  ft  Belw.  205  (IS13). 
(i)  e  Bam.  &  Creu.  829  (1826). 
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or  tbe  land  for  the  purpow.  Besides,  in  tbst  ease  tbo  oootnot 
was  for  tbe  growing  grass,  which  is  the  natural  and  pennaneDt  pro- 
duce of  the  land,  renewed  from  time  to  time  without  cnltivatioo. 
And  be  took  tbe  distinction  between  growing  grass,  which  does 
not  come  within  the  descnpti(»i  of  goods  and  chattels,  and  cannot 
be  seized  as  such  under  a  fi.  fa.,  and  growmg  potatoes,  which  come 
within  the  description  of  emblements,  and  are  deemed  chattels  by 
reason  of  their  being  raised  by  labor  and  tnanurance.  He  held 
therefore  that  this  case  did  not  fall,  nor  would  a  sale  of  a  growing 
crop  of  the  like  kind.fall  within  the  4th  section. 

Mr.  Justice  Holroyd,  in  the  same  case,  thought,  that  although 
the  vendee  might  have  an  incidental  Hght  by  virtue  of  his  contract 
to  some  benefit  from  tbe  land  while  the  potatoes  were  arriving  at 
maturity,  yet  he  had  not  an  interest  in  the  land  within  tbe  mean- 
ing of  the  statute :  if  even  the  buyer  had  bad  the  right  to  dig  up 
the  potatoes,  be  would  not  have  bad  an  mtuest  in  tbe  land,  but  a 
mere  easement  And  Mr.  Justice  Uttledale  was  still  more  explicit. 
He  was  of  opinion  that  a  sale  of  the  produce  of  the  land,  whether 
it  be  in  a  state  of  maturity  or  not,  provided  it  be  in  actual  existence 
at  the  time  of  the  contract,  is  not  a  sale  of  lands,  tenements  or 
hereditaments,  or  any  interest  in  or  concerning  ibem  within  the  4th 
section  of  the  statute.  The  woids  lands,  tenements,  and  heredita- 
ments in  that  section,  appeared  to  him  to  have  been  used  by  the 
lefpslature  to  denote  a  fee  simple,  and  tbe  words,  any  interest  in  or 
coocemiog-  them,  were  used  to  denote  a  chattel  interest,  or  some 
interest  less  than  a  fee  simple. 

37.  But  in  this  case,  Mr.  Justice  Bayley  for  the  first  time 
referred  to  the  rule  as  to  emblements,  and  gave  an  extrajudicial 
^opinion,  that  the  contract  was  for  the  sale  of  goods,  wares,  and 
merchandises,  within  the  meaning  of  the  17th  section,  but  as  the 
price  was  under  101.,  a  written  note  or  memorandum  of  the  agree- 
ment was  not  necessary.  L^tUedale,  J.,  took  tbe  same  view  of  tbe 
case,  whilst  Holroyd,  J.,  simply  held,  that  the  case  did  not  fall 
within  tbe  4th  section. 

23.  In  Smith  v.  Surman  (t),  where  the  timber  was  in  the  coutse 
of  being  felled  by  tbe  seller,  and  was  sold  at  so  much  a  foot,  that 
was  held  not  to  fall  witbin  the  4tb  section.  Mr.  Justice  Bayley 
said  the  contract  was  not  for  the  growiog  trees,  but  for  tbe  timber, 
at  so  much  per  foot ;  i.  e.  the  produce  of  the  trees  when  they  should 
be  cut  down  and  severed  from  tbe  freehold.     Mr.  Justice  Littledale 

(J)  Ayni,  p.  98.  S  Bam.  ft  Cnw.  jSl  (IBM). 
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wu  of  opinun  that  if  the  contntct  had  b«eD  for  the  sale  of  the 
tf«e8,  with  a  specific  liberty  to  the  vendee  to  enter  the  land  to  cut 
diem,  it  would  not  have  giren  him  an  iDterest  in  the  land  within 
die  meaning  of  the  statute.  The  object  of  a  party  who  sdls 
timber  is  not  to  give  the  vendee  unj  interest  in  his  land,  but  to 
pasa  to  him  an  interest  in  the  trees  when  they  become  goods  and 
chattels.  But  after  an  elaborate  contention  of  the  statute,  the 
Court  held  that  the  contract  fell  withm  the  17th  sectioD,  notwith- 
standing that  work  and  labor  was  to  be  performed  upon  the  trees 
by  the  seller,  and  that  they  were  not  converted  into  goods  and 
chattels  until  after  the  contract. 

99.  And  in  Scorell  v.  Boxall  (n),  where  the  question  was 
whether  trespass  could  be  maintained  by  the  purchaser  by  parol 
of  underwood  which  was  to  be  cut  by  him,  Alexander,  C.  B.,  said 
that  this  parol  contract  was  in  direct  violation  of  the  statute  of 
fnuds.  It  se«ned  to  him  to  be  clearly  a  contract  relating  to  the 
sale  of  an  interest  in  land,  which,  by  the  statute,  must  be  in  writing. 
Mr.  Baron  Hullock  said  that  it  was  incumbent  cm  the  purchaser  to 
establish  his  tight  to  an  interest  in  the  freehold,  for  trees  are 
annexed  to  the  freehold,  are  parcel  of  the  inheritance,  and  pass  with 
it  He  refwred  to  the  'distinction  as  to  what  are  or  are  not  embl^ 
ments.  There  was,  be  said,  a  mamfeat  distinctim  between  crops 
and  the  subject  maUer  of  this  contract.  It  is  true  that  the  dictaim 
in  Lord  Raymond  was  opposed  to  this  opinion  ;  but  it  was  to  be 
remembered  that,  if  it  were  law,  the  several  modem  cases  which 
have  be^i  decided  could  never  have  aiisen.  He  never  before 
beard  that  dictum  cited  as  an  autbori^,  and  the  only  claim  which 
it  had,  in  his  opinion,  to  tbat  distinction,  was  the  allunon  to  it  by 
Mr.  Justice  Holroyd,  in  Mayfield  e.  Wadsley. 

*30.  Again,  in  Carrington  v.  Roots  (n),  which,  like  Crosby  «. 
Wadswortb,  was  a  verbal  agreement  to  sell  a  growing  crop  of  grass 
at  so  much  an  acre,  to  be  cleared  by  tiie  purchaser  before  a  day 
named,  the  Court  said,  that  if  this  was  a  contract  for  the  sale  of 
goods,  it  was  not  disputed  that  it  was  void  by  the  17lb  section  of  the 
statute ;  and  they  held  that  if  it  was  to  be  considered  as  a  sale  of 
an  interest  in  land,  it  was  not  binding  by  virtue  of  the  4th  section 
of  the  statute.  But  no  distinction  was  taken  as  to  the  nature  o{ 
tile  crop.  • 

31.  So  where  the  sale  was  of  potatoes  then  planted,  at  the  price 

(m)  1  Yon.  &  Jerr.  306  (182B)  i  IM        (n)  3  H«w.  k  W«la.  US  (1S37). 
TMU  o.  iLVtj,  n«m«,  p.  M. 
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of  2f,  par  siok,  die  same  to  be  dug  by  the  purchaser  st  the  usinl 
titne'ibr  digging  the  suae,  and  to  be  paid  for  at  that  time,  it  was 
held  to  be  a  ccmtiact  to  nil  potatoes  at  so  much  a  aack  on  a  future 
day,  to  be  taken  up  at  the  expense  of  the  Teadee.  He  must  give 
BDtiae  to  the  seller  for  that  purpose,  and  could  not  come  npon  the 
land  wbeu  he  [ileased.  It  gave  no  right  to  the  land.  If  a  tempest 
had  desftoyed  the  crop  and  there  had  been  none  to  deliver,  the 
losi  would  dearly  have  Jallen  on  the  seller.  There  was  only  a 
stipalatkm  to  pay  so  much  per  sack  for  the  potatoes  when  deliv- 
flied  ;  it  was  only  a  c<Mitract  tor  goods  to  be  sold  end  delivered  (o). 

32.  In  a  case  where  a  crop  of  turnips  recently  sown  was  sold 
icir  lOl^  Joy,  C.  B.,  in  Ireland,  observed  that,  at  conuDon  law, 
growing  crops  were  uniformly  held  to  be  good*.  Tbe  statute  of 
fiauds  took  them  as  it  found  tbain,  and  provided  fix  lands  and 
goods  according  as  they  were  so  esteemed  before  its  enactment. 
If  before  the  statute  a  growing  crop  had  been  held  to  be  an  interest 
in  lands,  it  would  come  within  the  2d  section  of  the  Act  (p),  but 
if  it  were  only  goods  and  chattels,  then  it  came  within  the  13th 
•ectioo.  And  the  Court  thought  that  growing  crops  had  all  the 
consequences  of  ciiattels,  and  were,  like  them,  liable  to  be  taken  in 
execution,  and  therefore  the  contract  was  a  valid  one  (j). 

33.  In  the  result,  therefore,  where  the  crops  are  considered  as 
chattels,  there  must  be  a  note  or  memorandum  in  writing  of  the 
agreement  imdar  tbe  17tfa  sectica,  onlesB  the  value  be  under  lOL 
or  there  was  earnest  or  part  payment,  or  part  of  the  subject  matter 
of  sale  was  received  and  accepted  by  the  purchaser. 

34.  It  remains  to  be  considered  in  which  of  the  cases  the  true 
rule  has  been  adopted.  It  is  to  be  regretted  that  they  are  so  oaa- 
flicting,  and  still  more  that  many  of  them  should  have  been  decided 
*upon  slight  distinctions,  which  in  later  cases  it  was  found  necessary 
to  abandon, 

85.  As  to  the  leading  case  of  Crosby  v.  Wadswerth,  which  Lord 
E^lenborongh  professed  his  own  unwillingness  to  carry  further, 
there  is  much  in  the  judgment  open  to  observation  ;  but  the  ques- 
tion is,  whether  the  Court  came  to  the  right  conclusion,  that  the 
agreement  did  confer  an  exclusive  right  to  the  vesture  of  the  land 
during  a  limited  period  and  for  a  given  purpose.  If  that  was  the 
true  construction,  the  agreement  no   doubt  required    a  writing  to 

[p)  Saintbury  v.  Mitthsvi,  i  Hmb.  k  I  nippoae,  of  tlie  Talne. 

WeU.  S43  (13S8) ;  nothing  wu  uid  in  (p)  Inih  Act,  7  ^"ilL  3,  o.  12. 

regard  to  the  17tlk  Mction,  on  account,  (f)  Dunne  •.Fc^naen,  i  HwyWi  ttl. 
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pn  Tfllkfity  to  it.  But  tbere  appears  to  bays  been  do  solid  dis* 
tinctifHi  betwom  tbat  and  maaj  of  the  later  cases,  in  wbieh  a 
power  to  enter  and  gather  (be  crop  was  incidentallj'  giren.  Tbe 
eana  of  potatoes  and  taroips,  for  example,  are  stronger  cases, 
more  particularly  the  fmnier,  as  tbe  ground  is  distarbed,  and  the 
'  whde  produce  is  earned  off.  IT  Crosby  a.  Wadsworth  was,  as  it 
appears  b>  have  been,  a  mere  sale  of  a  growing  crop,  to  be  cnt 
and  carried  by  tbe  purchaser,  tbe  decision  could  not  now  be  sup* 
|iorted  on  this  principle,  consistently  with  tbe  other  authorities, 
and  the  case  of  Ekomerson  v.  Hedis  may  safely  be  considered  h 
overraled  (r). 

36.  But  thee  it  will  be  urged  that  Crosby  v.  Wadsworth  may 
be  supptnled  on  tbe  other  ground,  viz.  the  doctrine  of  emblements, 
as  there  tbe  crop  was  grass  spontaneously  produced  from  year  te 
year.  Bat  tbe  Chief  Justice  tocJc  no  such  distinction,  dot  did  ha 
nttr  to  any  such  doctrine  in  its  support  in  the  later  cases  in  which 
he  referred  to  that  case ;  nor  was  that  distinctioD  taken  in  Car- 
rtngtoD  V.  Roots,  which,  like  Crosby  v.  Wadsworth,  was  the  sale 
of  a  growing  crap  of  grass.  This  distinction  woold  require  a 
written  agreement  under  the  4th  section  for  the  sale  of  a  crop  of 
giasB,  whilst  «  crop  of  cIovm  would  &)1  within  the  17th  sectbtt. 
Indeed,  many  difficulties  would  arise :  it  would  be  doubted,  for 
example,  which  section  would  apply  to  a  growing  crop  of  apples  (*)  ; 
and  part  of  a  crop  of  clover  might  fall  within  the  17th  section  and 
the  residue  within  the  4th  (/) ;  and  tbe  di^rent  sorts  of  fixtures 
would  lead  to  many  distinctions  (u).  And  where  cases  are  wiftin 
die  4tb  section,  still  there  would  be  exceptions,  according  to  the 
£slinction  in  Smith  v.  Surman,  for  that  case  establishes  that  even 
a  permanent  crop  may,  altbou^  growing,  be  sold  as  a  chattel. 
But  the  learned  reader  may  probably  doubt  whether  the  doctrine 
of  emblements  has  beoi  properly  applied  to  this  case.  Clearly, 
*tbe  framecs  of  the  statute  of  Irauds  had  no  such  distinction  in  view, 
nor  was  it  adopted  by  the  Courts  until  recently.  It  is  a  new  con- 
struction of  this  old  statute,  and  few  things  are  less  to  be  desired, 
me  tight  to  take  a  crop  in  execution,  or  its  character  in  case  of 
death  as  an  emblement,  does  not  determine  the  question  upon  the 
statute.  The  crop,  whatever  be  its  nature,  is  growing  or  planted 
and  in  tbe  ground,  and  the  true  question  was  agitated  in  the  early 

£)  See  now  JmtM  v.  Flint,  10  AdoL         (0   See  Qravea  «.  Weld,  6  Bam.  ft 
1.  7S9.  Ad<d.  lOS. 

(i)  Sm  S  Bun.  ft  Ad^  lis.  (■)  6m  T  Taiuit.  IBl. 
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casta,  viz.  whether  the  sale  of  the  crop  was  an  intoest  in  of  con- 
Cflrning  land,  and  it  was  held  that  it  waa  not,  and  it  would  be 
better  it  is  submitted  to  abide  by  that  rule,  then,  in  every  case  c^ 
a  permanent  crop,  to  be  considering  whether  it  be  sold  as  a  grow- 
ing crop  or  as  a  chattel.  The  ptunt  ruled  by  Treby,  C.  J.,  and 
agreed  to  by  Powel,  J.,  and  quoted  as  an  authcnity  by  Hohoyd,  J., 
and  never  denied  to  be  such  till  the  case  of  Scorell  v.  Bozal), 
ought  not  to  have  been  lightly  overruled.  It  would  be  difficult  to 
support  Teall  v.  Auty  as  an  authority,  for  there  the  poles  were 
already  a  chattel  in  the  bands  of  the  original  buyer  and  sub-seller, 
and  he  was  to  cut  and  deliver  them  at  a  given  pnce:  that  case  is 
in  direct  opposition  to  the  case  of  Smith  d,  Surmaa.  If  the  lata 
cases  are  to  be  followed,  it  will  be  hand  necessary  to  have  the  rule 
as  to  fixtures  reconsidered. 

37.  If  it  should  ultimately  be  held  that  the  4th  section  does  not 
apply  to  any  of  these  cases,  unless  an  exclusive  ieterest  ia  the  land 
is  given  to  the  purchaser,  the  only  other  questicHi  will  be,  whether 
any  of  these  crops  (all  within  the  17th  section.  The  c^inion  in 
Waddington  v.  Bristow,  as  we  have  seen,  was,  that  hops  (which 
are  Mnblements)  were  goods,  wares,  aodjuerchandise,  and  lomeihing 
more ;  and  in  Crosby  v.  Wadsworth,  the  case  of  the  growing  crop 
of  grass  (which  is  not  an  emblement).  Lord  CUenborough  said, 
that,  ip  the  outset,  be  felt  himself  warranted  in  laying  wholly  oat 
of  the  case,  the  provi^on  contained  in  the  17th  section,  as  not  appli- 
cable to  the  subject  matter  of  that  agreement,  which  could  not  be 
cttisidered  in  any  proper  sense  of  the  words  as  a  sale  of  goods, 
wares,  or  merchandise,  the  crop  being  at  the  time  of  the  bargain 
(and  with  reference  to  which  he  agreed  with  Mr,  Justice  Heath  in 
Waddington  s.  Bristow,  that  the  subject  matter  Inust  be  taken) 
an  unsevo^  portion  of  the  fi^faold,  and  not  movable  goods  or 
personal  chattels  (x).  And  he  made  this  observation,  not  witii 
reference  to  any  supposed  distinctim  on  this  point  between  natural 
and  artificial  grasses,  hut  generally  with  reference  to  an  uosevered 
crop  to  the  ground.  And  this  seems  to  be  the  true  distinction ; 
*but  as  the  law  stands,  every  sale  of  crops  in  the  ground  should  be 
made  by  a  written  agreement,  unless  they  are  under  the  value  of 
102.,  and  are  clearly  sold  as  movable  goods. 

38.  In  a  later  case  (y),  where  the  sale  was  by  parol  of  the  crop 
of  com  on  the  land,  and  the  profit  of  the  stubUe  afterwards,  and 
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the  atOa  wu  to  have  liberty  for  his  cattle  to  run  witii  the  par- 
chaser's,  and  the  lattar  was  alse  to  hare  some  potatoes  growing 
tm  the  land,  and  whatever  long  grass  was  in  the  fields ;  the  pUF> 
chaser  was  to  faarrest  the  com  and  dig  up  the  potatoes,  and  the 
seller  was  to  pay  the  tithe.  The  question  arose  only  on  the  4th 
aection,  and  it  was  held  that  this  was  not  a  sale  within  it  The 
f»ops  were  not  ripe,  though  nearly  so,  when  sold.  The  Court  held 
that  ail  the  crops  hnt  the  long  grass  were  fructut  indutirialet,  as 
such  cbatteb,  and  although  not  ripe,  yet  the  sale,  from  their  original 
character,  was  a  contract  merely  for  the  sale  of  goods  and  chattels. 
An  easement  of  the  right  to  enter  the  land  for  the  purpose  of 
harresticg  and  carrying  away  the  crops,  was  all  that  was  intended 
to  be  granted  to  the  purchaser.  As  to  the  grass,  the  seller  was  to 
pay  the  tithe,  and  reserved  to  himself  the  right  of  turaing  hb  own 
cattle  into  the  fields,  and  the  more  reasonable  construction  of  the 
contract  was,  that  the  possession  of  the  field  still  remained  with  the 
owner  after  the  harresting,  as  before,  and  it  was  siore  reasonable  to 
consider  the  owner  as  agisting  the  vendee's  catde,  than  as  having 
his  own  cattle  agisted  by  him  whose  interest  at  the  best  was  of  so 
very  limited  a  nature.  And  in  this  way  the  Court  escaped  out  of 
the  aatborily  of  Crosby  v.  Wadsworth.  But  the  Covrt  said  that  the 
kmg  grass  was  tiie  natural  produce  of  &e  land,  not  distinguishable 
from  the  land  itself,  in  legal  contemplation,  until  actual  severance ; 
and  acc<nding  to  Crosby  v.  Wadsworth,  if  the  parlies  in  this  case 
intended  a  sale  and  purchase  of  the  grass,  to  be  mowed  or  fed  by 
the  buyer,  botk  onprinciple  and  aathority  the  objection  must  prevail. 
But  this  we  have  seen  they  held  not  to  be  the  case.  And  they 
doubted  whether  anything  that  could  be  called  a  crop  of  grass  was 
in  the  ground,  or  in  the  contemplation  of  the  parties  at  all.  Of 
course  it  was  the  spontaneous  production  of  the  earth  during  and 
after  the  corn  crop.  But  in  this  case  the  Court  avoided  impeach- 
ing the  principle  of  Crosby  c.  Wadsworth. 

39.  Before  we  quit  the  subject  of  crops,  we  may  observe,  that 
any  purchaser  of  the  crops  of  any  person  engaged  or  employed  in 
husbandry,  on  any  lands  let  to  farm,  must  not  take,  use,  and  dis- 
pose of  any  hay,  stmw,  grass,  turnips  or  other  roots,  or  other  pro- 
duce, *or  any  manure  or  dressings  intended  for  such  lands,  and 
being  thereon,  in  any  other  manner  or  for  any  other  purpose  than 
the  seller  ought  to  have  taken,  used,  or  disposed  of  the  same,  if 
no  such  sale  had  been  made  (z). 

(i)  aa  Geo.  3, 0.  so,  ■.  11. 
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40.  We  maj  close  tbe  subject  of  a  sale  of  growing  crops  trf 
observing,  that  ad  agreemsnt  .for  Buch  a  sale,  cariying  the  right  oS 
posses^n  for  k  limited  time  at  a  gross  sum  not  exceeding  BOi., 
requires  a  12.  stamp  as  a  coave^ance  within  the  description  in  the 
Stamp  Act  (a). 

41.  Id  a  case  in  Ireland  (b),  a  sale  of  a  share  in  a  mining  con>- 
pany  was  held,  by  the  Court  of  King's  Bench,  to  be  within  tbe 
statute.  The  Chief  Justice  observed,  that  the  mining  company 
were  engaged  in  a  partnership  in  interests,  in  or  concerning  lands, 
tenements,  or  herecQtameots.  Tbe  nature  of  mining  implies  at 
least  a  right  to  open  the  ground,  and  keep  it  open,  and  such  right 
to  the  land  for  a  limited  time  and  purpose  as  induced  the  Court, 
in  Crosby  ir.  Wadswortb  (c),  to  hold  a  contract  for  the  sale  of  « 
growing  crop  to  be  within  the  statute.  But  the  evidence  gWea 
upon  the  trial,  by  tbe  secretary  of  the  company,  put  this  part  of 
the  case  out  of  doubt.  He  stated,  that  the  company  had  many 
mines  at  work  in  different  parts  of  Ireland  ;  that  they  had  pur> 
chased  some  and  rented  othera,  and  that  they  had  erected  steam- 
engines,  and  smelting-houses,  and  built  workmen's  houses.  Nov, 
the  shares  of  this  company  were  transferable  ;  and  what  does  a 
purchaser  of  one  of  them  acijuire,  and  what  would  he  be  entitled 
to  on  the  Assolutioo  of  the  company  ?  Why,  a  share  in  those 
houses  and  interests  in  lands  which  tbe  company  had  acquired. 

42.  We  may  close  these  observations  by  observing,  that  if  an 
enUre  agreement  be  made  for  the  sale  of  real  and  personal  estate, 
and  the  agreement  as  to  the  land  be  within  tbe  statute,  and  void, 
it  cannot  be  supported  as  to  the  personal  property  which  was 
sold  with  it  (d)  (1),  aod  if  tbe  agreement  be  a  valid  one,  yet  no  pro- 
perty  in  the  goods  vests  in  the  purchaser  before  the  contract  is 
executed  (e).         , 

(a)  CsttleD.Oambl«,SBiiig.N.  C. 4S.  Drakeford.  3  Taunt.  382;  Ma-rfield  v. 

(*)  BoTce  B.  Green,  Batty,  608.  ■Wadsley,  3  Bwn  K  Crosg,  M7  ;"6  DowL 

(c)  6  £ut,  602.  &  R.  221 ;  Loid  Falmoutli  c.  Thomu,  1 

fd)  Cooke  r.  Tombs,  2  Anst.  120  ;  Lea  Crompt.  &  Uees.  Sa  ;  iiachdea  v.  Wnl- 

r.  Bsrber,  ib.  12£,  cited.    See  Chnter  c.  Isce,  2  Not.  &  Per.  224 ;  T  AdoL  ft  EIL  49. 

Beckett,  8  TennBep.  201;  aadeeeNeal  (■}  Lanyon  o.  Toogood,  13  Meee.  k 

V.  Viney,  1  Camp.  Ca.  471 ;  Colder  v.  Vftb.  27. 

(1)  Thayei  v.  Rock,  13  'Wendell.  53.  If  pert  of  an  entire  ptomiis  be  Toid  by 
the  atatute  of  fraudj,  the  whole  is  void.  Van  Alstyne  r.  Wimple,  B  Coven,  1  S3 ; 
Loomia  s.  Newhall,  1«  PUk.  199. 
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or  THS  roBH  um  aioiTATirsi:  or  the  AOBZEHEirr. 


3.  SfiuOvn  iy  pattg  to  b*  cAwycd  n^-  I  83.  Iimfiaat    nfarmea   to  eOur  p»- 


6.  Bote  tJtt  oAtr  part]/  may  bt  bound, 
8.  Stca^ili  and  tetteri  tufficimit. 
V.  SKamfniij  Itttert. 

11.  Offtn  im  ttritmg  binding. 

13.  Un]et$t/i»nbtjra¥d. 

li,  3S.  jSimfifa  (uuptouw  binding. 

15.  Offer    may    ba    rttraeted    befara    ac- 

16.  mtreipeeial ateeptntee  HMMMry. 
IT.  Exempt  «r  itUir  mit  tpteify  aB  Ot 

terwu. 
31.  THJUof  amution  fiUiU. 
SC>  Omunotu    Ii9>pl£afl    by    rafireaai   to 


34.  >r«n<  itf  lignaiim  not  tuppStd  bg 
Utter  abandoning  an  agntmtiU. 

3A.  Rtferenca  to  differanl  eenlract  in- 
nffieitnt, 

86. 


ing. 
3S.  L«tt«n  to  third  ptnoni  binditig. 
to.  Brmdi  of  m/eranea  to  turteyor, 
11.  Ami  raO>,  abttnett,  IfC.,  not  agraa' 


11.  A'or  drq/i  ij/  ti 

Id,  ro/iiJ  o^nnunl  binding,  tliough  tmt 

at  inttmcHoni. 
IT.  Pleading  lotttr: 


1.  We  may  now  consMer,  fiist,  what  is  a  sufficient  agreement ; 
Sdly,  what  19  a  sufficient  signature  hy  the  party  or  his  agent ;  and 
3dly,  who  will  be  deemed  an  agent  lawfully  authorized. 

2.  The  statute  requires  the  wnting  to  be  signed  only  by  the 
person  to  be  charged  ;  and  therefore,  if  a  bill  be  brought  against  a 
person  who  signed  an  agreement,  be  will  be  bound  by  it,  although 
tbe  other  party  did  not  sign  it,  as  the  agreement  is  signed  by  the 
person  to  be  charged  (a)  (1).     This  point  has  been  established  by 


(a)  Hatton  v.  Gtiay,  2  Ch.  Ca.  161 ; 
Cotton  e.  Lee,  2  Bio.  C.  C.  661 1  Calenum 
t.  Upcot,  B  ViiL  Abr.  627.  pL  17  j  Buck- 
houM  E.  CroMbj,  2  Eq.  Ca.  Abr.  3S,  pi. 
44  ;  Seton  v.  Blade,  7  Vm.  jon.  2S6  ;  Z 
Jtc.  &  Wallc  428 ;  Fowls  s.  Freeman, 
US. ;  9  Vea.  jon.  3£5,  S.  C.  See  1  Scho.  Jt 
Let.  20 ;  and  1 1  Va.  jnn.  693 ;  Wtttem  r. 
HuMell,3'V«a.fcBea.l87  i  and  Me  Wain 

"'    '         6  Eaat,  10 ;  Bgerton  v.  Uat- 


thewB,  6  East,  307i  wfaiohdo  not  impeacli 
this doDtTiDe:BeeparticiiUrl]'6  East,  IS; 
•ndAllens.Beiuiet,3Taunt  169.  Aato 
Wain  ■.  Wailtera,  lec  Stadt  c.  Lill,  9 
£a«t,  318 :  1  Camp.  Ca.  212 ;  Ex  part* 
Minet,  11  Vea.  jun.  189  ;  Export*  Gar- 
dom,  16  Ves.  jon.  286  ;  Bateman  v.  Fhil- 
ipa,  16  £Mt,272;Sand«nv.W*kefleld, 
4  Bwn.  &  Aid.  696 ;  Jenkins  ti.  B07nold«, 
3  Brod.  &  Bing.  II ;  6  Uan.  86. 


(l)2K«it, 
».Th«inMi  I 


[e7  B.  5hiile7,  7  Bbuikf.  462;  Higdon 
:  Jewett,  4  Qi««nl.  360 ;  Ba»taw  v. 
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the  authority  of  Lord  Keeper  North,  Lord  Keeper  Wright,  Lofd 
Hardwicke,  C.  B.  Smith,  and  Bathurst  and  Aston,  Justices,  when 
Lords  CommissioDers,  Lc«d  Thurlow,  Lord  Eldon,  and  Sir  Wm. 
*Grant.  The  Legislature  has  expressly  said,  that  the  agreement 
shall  be  binding  if  ngned  by  theparty  to  be  charged  ;  and  as  Iiord 
Hardwicke  has  observed,  the  word  party  in  the  statute  is  not  to 
be  construed  party  as  to  a  deed,  but  person  in  general  (6)  ;  but 
there  have  been  instances  in  which  the  want  of  the  signature  to 
the  agreement  by  the  party  seeking  to  enforce  it,  has  been  deemed 
a  badge  of  fraud  (e) ;  but,  peihaps,  the  transaction  ought  not  to 
he  viewed  in  that  light,  unless  the  other  party  called  on  the  party 
who  had  not  signed  to  execute  it,  in  which  case  a  refiisal  to  »gn 
might  be  held  to  operate  as  a  repudiation  of  the  contract  (d)  (I). 

3.  In  a  late  case.  Lord  C.  J.  Mansfield  observed,  that  in  equity 
a  contract  signed  by  one  party  would  be  enforced,  and  it  wom  not 
dear  that  it  was  different  at  law  (e).  The  rule  in  equity,  it  ia  con- 
ceived, is  jbunded  simply  oo  the  words  of  the  statute,  which  must 
be  equally  bmding  on  the  courts  of  law.  There  is  not  an  objec- 
tion which  can  be  made  to  the  rule  as  applicable  (o  an  action  at 
law  wbich  will  not  apply  witii  equal  force  to  a  suit  in  equity.  In 
a  later  case,  accordingly,  upon  the  17  section,  the  same  learned 
judge  observed,  that  every  one  knows  it  is  the  daily  practice  of  the 
Court  of  Chancery  to  establish  contracts  signed  by  one  person 
only,  and  yet  a  court  of  equity  can  no  more  dispense  with  the  sta- 

(b)  See  3  Atk.  503.  (<03ee2BaU&  Beatty,  371 ;  and  Har- 

(c)  SeeO'Kourkev.  FeidTal,2Ball&    tin  v.  Mitchell,  3  Swaaat.  128. 
BeBttj',  58.  («)  Bowen  r.  Morns,  2  Taunt.  37i. 

(I)  The  author*!  anxiety  to  place  the  law  upon  a  safer  footing,  induced  him  to 
brine  inabilltoamendtheatatuteof  Iranda.    He  had  not  an  opportunity  of  pTssa- 

ing  It  through  the  House  of  Commons ;  but  as  such  things  are  not  acces^ble,  and 
the  law  will  probably  be  altered,  it  has  been  thought  tight  to  pciut  the  bill  in  the 
Appendix,  No.  8. 

Oisy,  3  GreenL  109 ;  McGxea  v.  Purmoit,  16  Wendell,  460 ;  1  Gi«enL  Et.  }  26S ; 
Cluon  V.  Bailey,  U  John,  iS7 ;  Douglass  v.  Spears,  2  Nott  &  Mc.  267  ;  Davis  t>. 
Stueldm  26  Wendell,  3tl  ;  2  Cruise  Big.  by  Mr.  Oreenlea^  Tit.  32,  ch.  3,  {  ID, 
4  vol.  S2,  and  note ;  Lent  v.  Padeiford,  10  Mass.  230 ;  Hawkins  r.  Chase,  19  Pick. 
602. 

But  under  the  Rbt,  Stat,  of  New  York,  a  contract  for  the  tale  of  land  is  not 
binding  upon  either  party,  unless  the  agreement  is  in  writing,  and  is  subscribed 
by  the  party  by  whom  the  sale  u  made,  or  by  his  duly  authorized  agent.  And 
^t  is  not  sufficient  to  charge  tho  vendee  upon  such  contract,  that  the  agreement 
was  subscribed  by  him  or  b^  his  agent.  Champlin  v.  Parish,  II  Paige,  lOS;  Na- 
tional Fire  Ins.  Co.  r.  Loomia,  11  Paige,  131 ;  Baptist  Church  in  Ithaca  c.  Bige- 
low,  16  Wendell,  23,  30 ;  Canuneyer  «.  United  German  Lnthenn  Churches,  2 
Sasdf.  Ch,  1S6.  And  it  is  not  sufBcient  to  the  validity  of  sneh  contract, 
that  it  is  in  the  hand-miting  of  the  vendor ;  it  must  be  actually  aubacribed. 
ChampUn  >.  Parish,  11  Paige,  405. 
[•113] 
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tate  of  fratida  tbtn  a  court  of  law  caa  (/).  Lord  Eldoa  has  ob- 
serred,  that  equity  has  not  upon  these  poiots  gone  further  thas 
courts  of  law :  what  is  the  constnictton  of  the  statute,  what  within 
the  lega]  intent  of  it  will  amouot  to  a  signing,  being  the  same 
questions  in  equity  as  at  law.  Upon  that  point,  equity  professing  to' 
fiillow  the  law,  if  a  new  question  should  arise,  be  said  that  he  would 
rather  send  a  case  to  a  court  of  law  (jg).  In  a  still  later  case  at 
niti  priut,  where  the  purchaser  only  had  signed,  Lord  Teoterden 
9aid  it  WHS  the  duty  of  the  auctioneer  to  sign,  and  he  bad  oAen 
had  occasion  to  lament  they  do  not  do  so.  What  a  court  of  equity 
would  do  in  the  case  he  could  not  possibly  say.  He  declined  de- 
ciding the  pmnt  according  to  his  opinion,  as  the  counsel  would 
"not  undertake  to  carry  the  same  forward  ou  a  bill  of  excep- 
tions (A). 

4.  This  point  was  again  agitated  in  the  late  case  of  Laythoarp  v. 
Biyant  (t),  and  it  was  decided  that  the  agreement  was  binding 
upon  the  party  who  signed  it.  This  puts  the  point  at  rest.  The 
Court  thought  there  was  no  reasoo  lor  saying  that  the  signature 
of  both  parties  is  that  which  makes  the  agreement  The  agree- 
ment in  truth  is  made  before  any  signature.  The  word  agreemmit 
was  satisfied  if  the  writing  states  the  subject  matter  of  the  con- 
tract, the  consideration,  and  is  signed  by  the  party  to  be  charged. 
The  statute  requires  that  it  shall  be  signed  by  the  party  to  he 
charged,  and  it  was  not  intended  to  impose  on  the  vendor  the  bur> 
then  of  the  proof  of  some  otiier  paper  in  the  hands  of  the  opposite 
party,  and  which  the  vendor  may  have  no  means  of  producing,  for 
it  often  happens  that  each  party  delivers  to  the  other  the  part 
signed  by  himself.  A  common  case  is  where  an  agreement  arises 
out  of  a  correspondence :  it  often  happens  that  a  party  is  unable 
to  give  evidence  of  his  own  letter,. and  be  is  not  to  be  defeated 
because  he  cannot  produce  a  formal  agreement  signed  by  both  the 
parties  to  the  ccmtracL 

5.  The  cases  establish  this  further  principle,  that  where  f.  con- 
tract in  writing  or  note  exists  which  binds  one  party,  any  sub 
sequent  note  in  writing  signed  by  the  other  is  sufficient  to  bind 
him,  provided  it  either  contains  in  itself  the  terms  of  the  contract, 
m  refers  to  any  writing  which  contains  them,  although  it  is  not 
written  with  any  view  of  binding  the  writer  by  the  contract  (i). 

If)  AHm  v,  Bcmnet,  8  Ttmnt.  176.  (t)  2 Bing.  N.  C.  735 ; Field  r.  Boland, 

(^)  18  Yes.  Jan.  188.  1  Brory  &  Walih,  S7. 

(A)WhMl»>.CoUiK,llIocid.*Mia.       (Jb)DotMUv.  HntcbiiuMii,  8  AdoL  k 

Vol.  L  17  [•114] 
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6.  But  bltldd^  tbe  agre^meat  must  be  agata,  yA  9t  bend  ndt 
lA  'so  ivetrei  la  a  ImII  Ibr  a  speciSc  perfiinnaDce ;  for  ibe  wiiling, 
'Unless  signed,  ^ould  not  be  Bn  Agreement,  and  as  tbe  allegation  in 
the  billof  course  is  that  there  is  an  agreement  in  writing,  signature 
IbuSt  be  j^rfisiimed  until  the  contmy  is  sIiowd  (/). 

7.  If  a  written  agreement  has  been  in  part  ekecoted,  It  seems 
Uat  an  bgreeiiient  subsequently  entered  into  betwi^a  ihb  parties, 
'and  reduced  into  Vriting,  will  bind  ^m  both,  if  Hlgmd  by  One  of 
them  (m)  (1). 

8.  A  recei{>t  for  tbe  piiicfabse-nKney  tnay  cbnstHirie  an  hgre»- 
ibent  in  writing  within  tbe  statute  ^n)  (3) ;  and  It  bas  freqjuently  been 
decided,  that  a  note  or  letter  will  be  a  sufficient  agreement  lo  take 
*h  case  out  of  the  statute  (o)  (3) ;  but  evei^  agreement  niust  be 
stamped  before  it  can  be  read  (j?)  ;  and,  as  this  ought  to  be  done, 
Ibe  Oourt  will  permit  tbe  cause  to  statid  over  to  get  the  agreement 
Mamped,  and  'irifi  assist  either  party  in  dbtainiag  it  fi»  that 
purpose. 

"Q.  Thus,  in  FowJe  v.  Freeman  (9),  llie  agreement  was  sent  by  thfc 

(0  Ri*t  e-  Hdbsoa,  1  Sim.  &  Stu.  S43.  acdi  e.  Hsrward,  2  Uann.  &  Onng.  67*. 

(m)  OwGiLv.  Dsries,  1  Vee.  82.  (p)FordiT.  ComptouiEeaniev.  James 

(n)  Cides  D.  Twcotiiidc  9  Ves.  jun.  S  &o.  C.  C.  »2, 109. 

334  ;  Blagden  c.  Bndbeu,  12  Yes  jun.  .     (;)  RoUa,  Maiclx  8,  lUH,  MS.  9  Ve^ 

MS.  Jan.  351,  S.  C.  bat  not  reportedai  to  this 

(o]Cidanan«.Upoat,A^ii.AbT.637,  pcdnt.     Bm  it^fra,  Clwcke  *.  Terrel,   1 

pi.  17 ;  Buckhoaufi.  Croubf,  2  Eq.  Cft.  Smith's  R«p.  39S  )  Colea  v.  Trecothick, 

Alw.  32,  pL  14.  As  to  eontnctb;' letters  6  Vea.  jon.  234. 
in  CMS*  mot  trithin  t^  statute,  OM  Bkh- 

(1)  Sm  Otlee.  Nixon,  6  Cowen,  440. 

,.  (2)  Bajiclunan  t.  Eu7kand«U,  G  Blsckf,  21.  But  to  bare  ttus  effect  the  receqit 
iniist  show  either  on  ita  face,  or  by  reference  to  some  Other  document,  every  ma- 
terial part  of  a  valid  contract  on  the  subject,  ib. ;  Eay  *.  Curd,  6  B.  Monroa,  100 ; 
EUiB  D.  Deadman,  4  Bibb,  466. 

A  receipt,  in  the  words,  "ReoeiTed  of  A.  B.  $—,  in  part  pay  for  a  lot  Iio 
tmught  of  m«  in  the  town  of  V.,"  kc.  and  ngped,  is  not  a  suficieut  atatmnent  of 
the  terms  of  the  contract.  Eay  v.  Curd,  6.  fi.  Hooroe,  100.  But  a  receipt  sut- 
Ing,  that  the  vender  had  received  of  the  vendee  a  certain  sum,  "  beine  on  account 
of  a  plantation  on  the  CypresB,  sold  to  him  this  day  for  (2,200,  payable  in  difCar- 
ent  installments,  as  per  agreement,"  was  held  sufficient  compliance  with  the  Btat~ 
nte  of  firands.     CoaacL  v.  Deicondm,  1  IfCord,  4iS. 

(3)  It  is  not  necessary,  that  the  whole  agreement  should  be  comprised  in  a 
dn^le  fautrument  or  document,  nor  that  it  should  be  drawn  op  In  snv  particular 
ionn.  It  h  sufficient,  if  the  contract  can  be  plunly  made  out,  in  all  tta  tanna, 
from  any  wiitinBB  of  the  party,  er  even  from  his  correapondence.  But  it  must 
«ll  be  collected  from  the  viitings ;  oral  teatimoDy  not  being  admisidble  to  strpply 
•ny  defects  or  omieaions  in  the  'wtittco  evidence.  1  Qreeol.  Ev.  f  2Bg ;  2  Crtuse 
Big.  by  Mr.  Oreenleaf,  'lit.  32  ch.  3  j  3  and  note,  4  vol.  fil  note;  2  Kent,  (6th 
•d.)'610,  811;  Idee.  Stanton,  16  VeiraiKit,  68S ;  Adams  ».  ITMillan,  7  Porter, 
73 :  Bailey  v.  Ogden,  3  John.  399 ;  Abeel  e.  Kadcli^  13  John.  297 ;  Parkhurst 
«.  Van  Cortltndt,  1  John.  Ch.  273;  Atwood  v.  Cobb,  16  Hck.  230,  Per  Shaw  C. 
J. ;  Packer  v.  Bodley,  4  Bibb,  102 ;  Baptist  Church  in  Ithaca  v.  Bigelow,  16  Wen- 
deU,  28 ;  Uenitt  v.  Clason,  12  John.  102.  And  whOe  th«  aonuoretay  U  between 
the  original  paitiea,  all  thtbcOBtemporaneouB  writings,  r«latisg  to  the  aaai*  Mb- 
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Teadm;  tq  his  ^ttoEfiey.,  -with  a.  letter  wiitt^  ft  ^9  bot^oni,  greet- 
ing bim  to  prepare  a  technical  agreement.  The  reij^^pr  ^ftervif9rdj| 
rdused  to  perlb^  tbf!  coatract,  and  the  atloine;^  WQuld  ^ot  deli- 
Ter  tl^Q  agreemeqt  to  the  purchaser  for  the  purpose  o(  getting  it 
damped,  contending  that  it  was  a  private  letter  tp  him ;  \u\  the 
Court,  on  motion,  ordered  i(  1^  be  delirereff  V  fbe  purchi^  fw 
that  purpose  (1)'. 

10.  But  if  the  ifgrMoieiit  ja  adioitte^  hj  th^  ooq^er,  sft  a^  fo 
ibspeoH  with  the  necessity  of  proFJn^  it,  ^ig  o^ceK:opy  of  the  bill, 
or,  if  the  defeodaot  refuse  to  produce  i^  the  record  itself,  mpy  b? 
read  in  support  of  tbe  plainti^s  ca^e,  qqd  need  not  be  staipped, 
«or  CUD  the  fact  of  the  agreement  not  being  ^Unjped  be  tgken 
^rantsge  of  (r). 

11.  If,  upon  t  treaty  for  sale  of  an  estate,  the  owner  writes  {( 
letter  to  the  person  wishing  to  buy  i|,  stating,  that  if  be  p^rta  with 
the  estate  it  shall  be  on  sucb  and  such  tenqs  (specifying  them) ; 
uid  such  person,  upon  receipt  of  the  letter,  or  within  a  reasonable 
time  after  the  ofier  is  made  (f),  accept  the  terms  mantiooed  'm  it, 
the  owoer  will  be  compelled  to  perform  the  contract  in  ipecie  ((), 

12.  So  if  a  man  (being  in  conipany)  make  oSers  of  a  bargaia> 
and  then  write  them  down  and  sign  them  ;  and  another  person  taki^ 
them  up  and  prefer  his  bill,  that  will  be  a  sufficient  agreement  to 
take  tbe  case  ^ut  of  tbe  statute  (u)  (2). 

13.  But  if  it  appear  that,  on  bemg  submitted  to  an/  person  foif 
acceptance,  be  had  hastily  snatched  it  up,  bad  refused  the  own^ 
a  copy  of  it ;  or  if,  from  other  circumatances,  fraud  in  procuring  it 
may  be  inferred,  in  case  of  an  action,  it  will  be  left  to  tbe  juiy  to 
say  whether  it  was  intended  by  tbe  defendant,  at  first,  to  be  a  vali^ 


(k)  S.  C.  ptr  fjoti  duuicelln. 

}act  nutter,  are  odmiBsibla  in  evidence.     3  Cmise  Dig.  b^  Ur.  Qreeoleaf,  lit.  SS. 
eh.  8  t  3  <»  °ot« ;  Freeport  v.  Bnrtoi,  3  Oieeol.  340. 

An  Kgreemeot  in  writing,  to  refer  n  matter  in  dispute  respecting  ■  parol  sale  of 
landi,  to  arbitrMors,  if  in  other  respecti  certain,  conititutea  a  Bufficieot  memoren- 
dun  of  Bgreemant  to  bind  the  partiea  to  a  epeciflc  performance  of  their  awar^ 
that  the  lands  ahall  be  conveyed.     Brown  v.  Buikeioeyer,  9  Dana,  161. 

( 1 )  Bat  A  parol  agreement  for  the  sale  of  land,  will  not  be  apeclflcally  enforced 
MainM  the  I^  of  the  Tendor,  though  the  Tendot  had  given  uutruetioni  in  wri- 
t£u,  ■'-fi'^g  tbe  terma,  to  an  attorney,  to  draw  tlie  deed  of  oonveyanoe.  Givans 
m  Caldec,  3  Dwana.  173.     Bat  aee  Kiincane  v.  Kearney,  1  Freeman,  Ch.  65,  B9. 

(2)  8o  where  an  aaenthad  agreed,  by  parol,  to  bid  for  his  principal,  at  a  sheriff'* 
Mle,  for  certain  real  eetate,  ud  who  took  the  titles  in  hia  own  name,  the  oaae 
-will  b*  takan  «nt  of  tbe  itatnta  of  fraoda,  by  an  aoeoiui):  made  out  and  signed  by 
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agreemeat  <hi  his  part,  or  as  only  conUiDtng  proposals  in  writhig^ 
*subject  to  future  reTisioD  (x)  ;  and  if  the  aid  of  equity  be  sought, 
these  circumstances  would  have  equal  weight  with  the  Court.  So 
in  every  case  it  must  be  considered,  whether  the  note  or  cor- 
tespoadence  import  a  concluded  agreement ;  if  it  amount  merely 
to  treaty,  it  will  not  sustain  an  action  or  suit  (y), 

14.  The  letters  will  not  constitute  an  agreement  unless  the  an- 
awet  to  the  ofier  is  a  simple  acceptance,  without  the^  intiuductios 
of  any  new  term  (z)  (I)  (1).  And  if  the  ofier  be  in  efiect  rejected 
by  the  tender  of  a  less  sum,  the  offer  is  at  an  end  and  cannot  be 
revired  by  a  simple  acceptance  of  it  (a). 

15.  And  although  a  given  time  be  named  in  the  ofier  for  the 
acceptance  of  it,  yet  it  may  be  retracted  at  any  time  before  it  is 
actually  accepted  (6). 

16.  And  where  a  letter  or  other  writing  do  not  in  itself  evidence 
all  the  tenns  of  the  engagement  by  which  the  person  »gning  it 
consents  to  be  bound,  but  it  requires  from  the  other  party  not  a 
simple  assent  to  the  terms  stated,  but  a  special  acceptance  which 
is  to  supply  a  fertber  term  of  the  agreement ;  there  it  is  obvious 
that  such  special  acceptance  must  be  expressed  in  writing,  for 
otherwise  the  whole  agreement  will  not  be  in  writing,  witlun  the 
statute  of  frauds  (c). 

17.  The  note  or  writing  must  specify  the  terms  of  the  agreement, 
for  otherwise  all  the  danger  of  peijuiy  which  the  statute  intended 
to  guard  against  would  be  let  in  (3). 

18.  Thus,  upon  the  sale  of  nine  houses  which  were  in  mortgage, 


(y)Huddlcstoiir.BriKae,  IIVm.Jiui.  (a)  Hyde  v.  Wrench,  3  Bmt.  831. 

SB3iSbatFordv.BoBwortli,2VeB.»Bn.  (b)  Bontledn  v.    Ortnt,  «M  Jip.  ; 

Ml ;  Ogilvie  s.  Foljambo,  3  Mer.  G3.  Thomboiy  «.  Berill,  1  You.  &  CdL  O. 

(()HolUiidii.E7Te,SKm.lt8ta.  191;  C.  B6i. 

Houtledge  v.   Qrant,   4  Bing.   663  ;  1  (_c)  Bojt  v.  Ajrerat,  S  M«dd.  316. 
Uoore  &  Payne,  717 ;  Smith  v.  Surman. 

(I)  When  there  aie  diTen  fatten,  it  ii  rafflcient  to  stamp  one  with  the  dnty  of 
II.  1S<.,  althongh  in  the  whole  tliey  contain  twice  the  numbei  of  words  allowed  or 
a[iwaida;  6S  Geo.  3,  c.  134.  Seh.  Agreement. 

(1)  EliMon  p.  Henahaw,  4  Wheaton,  22fi,  S28. 

(2)  Smith  •.  Arnold,  6  Mawm,  414 ;  Ide  «.  Stanton,  16  Vermont,  6M  i  Nieliob 
p.  Johnaon,  10  Conn.  192 ;  Headowe  v.  Headowa,  3  M'Coid,  4^B  j  Adma  •■ 
VMillm,  7  Porter,  73  ;  Pipkin  r.  Junes,  1  Humph.  S2fi  ;  Kkj  v.  Cord,  t  B. 
Monroe,  100 ;  Abeel  v.  Radeliff,  13  John.  297 ;  Dodge  v.  Lean,  ib.  fiOS. 

The  agreement  tnoat  in  tome  way  show  who  are  the  partiea  to  the  oootrMt. 
Sberbnme  «.  Bhaw,  1 N.  Hanii.  1S7  i  Nichola  v.  Johnaon,  ID  Cmin,  193 ;  Web- 
itere.  Ela,fiN.  Hanqt-MO]  Andanon  a.  Harotd.  10  Ohio,  3S  7. 
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the  rradof  wrote  i  letter  to  the  mortgagee  to  this  effect  "  Mr. 
Leonard,  pray  deliver  my  writings  to  the  bearer,  I  having  disposed 
of  tbeiD.  Am,  8tc."  The  vendor  aflenvards  refused  to  perform 
the  ctmtract,  and  pleaded  the  statute  of  frauds  to  a  hill  filed  by 
the  purchaser  for  a  specific  performance,  and  the  plea  was  allowed ; 
because  it  ought  to  be  such  an  agreement  as  specified  the  terms 
thereof,  which  this  did  not  though  it  was  signed  by  the  party  ;  for 
this  mentioned  not  the  sum  that  was  to  be  paid,  nor  the  number  of 
*bouses  that  were  to  be  disposed  of;  whether  all,  or  some,  or  how 
maoy  ;  nor  to  whom  they  were  to  be  disposed  of;  oeither  did  this 
letter  mention  whether  they  were  disposed  of  by  way  of  sale  or 
assignment  of  lease  (d)  :  hut  where  the  property  is  described  gene- 
rally aa  "  Mr.  O.'s  house,"  parol  evidence  has  always  been 
admitted  to  show  to  what  house  the  treaty  related  (e)  (I). 

19.  So  where  the  memorandum  was  in  these  words,  "Sold  100 
Mining  Purdy's,  at  17«.  6d.,  J.  Greene,"  it  was  held  insufficient, 
as  the  names  of  both  the  buyer  and  the  seller  were  not  mentioned 

inil(/)P)- 

20.  So  where  (g),  upon  a  parol  agreement,  the  vendor  sent  a 
letter  to  die  purchaser,  informing  him  that,  at  the  time  he  con- 
tncted  for  the  sale  of  the  estate,  the  value  of  the  timber  was  not 
known  to  him,  and  that  he  (the  purchaser)  should  not  have  the 
estate,  unless  he  would  give  a  larger  price  ;  Lord  Hardmcke  held, 
that  the  letter  could  not  be  sufficient  evidence  of  the  agreement, 
the  terms  of  it  not  being  mentioned  in  the  agreement  itself. 

31.  So  in  a  recent  case,  where  an  auctioaeer's  receipt  for  the 
deposit  was  attempted  to  be  set  up  as  an  agreement,  the  Master  of 

(d)  Seagoodn.  MMle,Prec.ati.£6D;  437  ;  0  BowL  &  Ry.  497  ;  Grsbun  v. 

BoHB  V.  CnnyDghune,  II  Vea.  jon.  £50;  Musson,  7  Scott,  769;  all  five  ciues  on 

Caido.  Ja&av,  2  Scho.  3e  Lef.  374  ;  Lord  the  17t1i  section. 

Oimftnd  V.  Andenon,  2  BaU.  ft  Beat.  (i)  Ogilvie  u.  Foljambe,  3  Mer.  S3 ;  lee 


1,  10  Conn.  192. 

ThefolloiriDg  menLorandamiru  held  lufBdent  to  satisfy  tlie  statute,  namely, — 
"  For  C.  ahultx.  May  27th,  at  Auction,  Comer  of  Lovitr  Voriaf  and  Mam  StnH, 
J^tenftetfrora,  byforty-iix  fett  detp;  ChetMeidine.  Tenna  of  isle — one  quarter 
carii,  balance  in  twelve,  righteen  and  twenty-foui  months,  with  interest  secored 
by  mortgage,  J.  J.  Wright,  auctioneer."  Pngh  r.  Cheaaeldine,  11  OUo,  109. 
8m  BlraUeyo.  Stnicb,  11  Sim.  IfiO. 

(3)  Nichola  v.  Johnaon,  10  Conn.  192 ;  Sherbnme  e.   Bhaw,  1  N.  Hamp.  157 ; 
'    Wetwtar  v.  EU,  5  N.  Hamp.  140  ;  Andanon  e.  Hsn^  10  Ohio,  S9>. 
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ttw  Rolls  rejected  it,  because  it  i&i  not  sUte  the  price  to  be  paid 
for  the  estate ;  and  it  could  not  be  collected  from  the  amount  of 
the  deposit,  as  it  did  not  appear  what  proportion  it  bore  to  th« 
price  (AJ  (1). 

Cmm.  58S ;  8  BowL  ft  B7.  Ml. 


The  following  mtmomndiun,  namely,  "  It  i«  agreed  th«t  B.  is  to  have  the  n- 

•faaui  of  a  certain  laim  BiCiuited,  &c.  which  was  booght  by  me  for  the  sum  of 
I84Q  dollaiB  upon  his  complying  with  certain  conditione  from  the  flnt  day  of 
April  next,  whtch  conditiona  the  aforesaid  B.  haa  complied  with,"  waa  held  auffi- 
ciently  to  indicate  the  price  of  tho  land  to  be  canvejcd.  Bird  i.  BichitrdBaii,  8 
Pick.  Zo2.  In  Atwood  e.  Cobb,  16  Pick.  227,  the  writing  siened  by  both  paitlei 
waa  aa  fbllows :  "  Thia  certiflea,  that  /  Asm  *aU  to  N.  A."  Ute  plauOKT,  "  about 
five  acres  of  land,'  mare  or  leas,  being  the  same  which  I  bought  of  him,  in  coc- 
Eidemtion  of  the  same  lum  which  I  paid  hi"'  for  the  same,  widt  intereet  from  tb* 
time  I  purchased  the  same,  till  I  paid  £61  it  (supposed  about  six  mouths,)  with 
the  expense  of  the  deed,  also  the  taxes  for  one  year."  This  was  held  not  to  be 
ToLd  on  the  ground  that  the  price  to  be  paid  for  the  land  was  not  set  forth  tJiareiB 
with  sufficient  certsiaty  ;  nor  on  the  eiound  of  uncertainty  as  to  the  time  when 
the  contract  was  to  be  executed.  &u.  Chief  Justice  Shaw,  said  ;  "  It  Is  quits 
impossible  to  go  through  the  cases  upon  this  branch  of  the  statuta  of  Grauds  ;  it 
is  sufficient  to  aay,  in  general  teruis,  Uiat  under  this  proTision,"  respecting  a  writ- 
ten agreement,  memorandum  or  note,  on  a  sale  of  lands,  "  the  contract  or  mem- 
orandum must  expreas  the  aubataaoe  of  tlM  ooutract,  wiUi  rewonaUe  certainty, 
either  by  its  own  terms  or  by  reference  to  some  other  deed,  record,  or  other  nM- 
tar  from  which  it  can  be  ascertained  with  like  reasonable  certainty.  The  statnta 
is  intended  as  a  shield  ;  no  particular  forms  are  required,  and  it  looks  at  the  sub- 
stance of  the  contract.  It  requires  a  notB  or  mfntornndum  of  the  contract,  not 
a  detail  of  all  its  particulars.  The  court  are  of  opinion,  that  the  mamorandosi, 
loose  and  unskilful  as  it  is,  answers  these  condicioaa.  It  refers  definitely  to  facta, 
familiarly  known  to  the  parties,  and  in  all  probability  well  understood  by  them ; 
the  estate  is  well  dtooribed  as  the  same  estate,  whicii  Atwood"  the  plaintiff  "  had 
before  sold  to  Cobb"  the  defendant.  "  The  principal  uncertainty  is  as  to  the  prioa 
to  be  paid ;  fbt  having  considered  this  as  an  executory  contract,  as  an  agreement 
for  a  aale,  to  be  made  afterwards,  it  tbllows  aa  a  necessary  ooaaequeaee,  that  iriian, 
it  fhrther  states  the  consideration,  the  payment  of  that  consideration  is  to  be  fur- 
ther understood,  and  it  lias  the  same  meaning  as  if  the  words  were,  in  considera- 
tion of  the  some  sum  to  be  thereupon  paid  to  me  therefor,  which  I  paid  him. 
This  fixes  the  sum,  together  with  some  slight  addition  of  intereat  to  be  computed 
for  a  time  speciSed,  and  the  expense  of  a  deed.  The  latter  is  a  trifle,  may  ba 
considered  as  very  nearly  settled  by  usage,  and  at  all  events,  cannot  be  deemed 
to  be  of  the  substance  of  the  contract.  As  the  amount  paid  for  an  estate,  ia 
usually  determined  by  the  conaideration  expressed  in  the  deed  of  conveyancer 
or  by  some  receipt  or  memorandum,  it  is  impossible  to  pronounce  this  contract 
TOid  under  the  statute,  because  it  does  not  express  with  sufficient  certainty  thtt 
price  to  be  paid  fi^  the  estate." 

By  express  provUioo  in  Uaaaachoaetts  the  memorandum  requirad  by  the  slat* 
ute  of  fiimdH  need  not  contain  a  statement  of  the  consideration.  Bev.  Stat,  of 
Mass.  c.74,j2.  This  had  before  beendecided  in  Packarde.  Richardson,  17  Uaaa. 
132.  So  in  Uaine,  the  memorandum  is  held  sufficient  if  it  do  not  express  tha 
consideration.  Levy  vr  Merrill,  1  OceenL  ISO ;  Cumminga  v.  Deemett,  26  Hainan 
S97.  So  in  Connecticut.  Sage  v.  Wilcox,  6  Conn.  31.  So  in  South  Carolina, 
Tyler  D.  Oivens,  lUley's  Law  Cos.  66,  62,  overruling  Stephens  v.  Winn,  2  Kott 
aad  Mc.  372.  n ;  Woodward  c.  Picket,  Dudley  S.  Car.  Rep.  30,  So  in  Now  Jersey, 
Buckley  a.  Bsardsley,  2  Southard,  670.  So  in  North  Carolina,  UiUer  v.  IrvinA, 
'  Der.  b  Bat.  103.     So  in  Missisaippi,  Wren  c.  Pearce,  4  Smedee  &  Harsh,  91. 
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Ve.  Atld  fa»B  we  maj  node*  a  ca>e  where  an  sgreemrat  was 
executed  which  referred  to  certain  covenants,  which  had  been  read, 
contained  in  a  desctibed  paper,  wliicb,  in  fact,  contained  the  tenos 
of  tbe  agre«neat.  It  appeared  that  all  the  covenants  contained 
10  that  paper  had  not  been  read ;  and  which  of  them  had  been 
read,  and  which  bad  not,  was  tbe  difficulty;  which  could  only  be 
solved  hy  parol  testimony  ;  and  Mr.  Justice  Buller  held  clearly, 
tiiat  such  evidence  was  inadmisHble  (i),  as  it  would  introduce  all 
tbe  ralscbiefe,  incMivenience,  and  uncertainty  tbe  statute  was 
designed  to  prevent ;  and  Lord  Redesdale  has  since  unqualifiedly 
approved  of  this  decision  (_r). 

*S3.  Neither  will  a  performance  be  compelled  on  a  note  or  letter. 
If  any  error  or  omission,  however  triffing,  appear  in  tbe  essential 
terms  of  the  agreement  (1.) 

34.  Thus  in  a  case  (Jc)  (I)  before  Lord  Hardwicke,  the  bill  was 
Vought  to  have  a  speci6c  performance  of  an  ageeraent,  from 
lelteis  which  bad  passed  between  the  parties.  It  appeared,  that  a 
certain  number  of  years  purchase  was  to  be  given  for  tbe  land,  but 
-ft  could  not  be  ascertained  whether  tbe  rents  upon  a  few  cowgates  ' 
were  5*.  or  Is. ;  and  although  tbere  was  no  other  doubt,  Lord 
Hanlwicke  held,  that  such  an  agreement  could  not  be  carried  into 
execution.     He  said  that  in  these  cases  it  ought  to  be  considered, 

(0  BrodU  r.  St.  PbuI,  1  Ves.  Jan.  S26 ;  dted.     See  9  Vw.  jnn.  252  ;  Stokes  v. 

K^noson  V.  Clowes,  16  Vei.Juii.  SIS  ;  Moore,  1  Coz,  210 ;  Popham  d.   Eyre, 

Iin£u7ir.  Lynch,  S  Btdio.  &  Le£  1.  LafR,  788;  Qordoii  v.  Trerelyn,  IFrioe, 

{j)  1  Scho.  &  Lef.  38  ;  and  see  O'Her-  S4  ;  Bloie  v.  Sutton,  3  Mor.  237  i  Price 

lihy  V.  Hedge*,  ibid.  123.  v.  AistLeton,  1  You.  &  CoU.  141  ;  Keu- 

Ik)  Lord  Uiddlelonn.  Wilaon,  at »  eon-  worthy  c.  SchoQeld,  2  Bun.  &  Cress.  9*6. 
Ira,  Chan.  1741,  MS. ;  S.  C.  Loftt,  SDl, 

(I)  The  caM  is  in  Beg.  Lib.  1741,  fo,  230,  by  the  ntme  of  Lord  Middleton  t>.  Byre. 
The  estate  -wuaald  by  an  agent  to  Di.  Wilwm,  by  parol,  and  tbe  parties  appear  to 
Imtb  bound  themselvee  hy  letters,  the  particulars  of  which  do  not  appear  in  the 
Begiiter'B  book.  The  parties  bene&cialty  interested  afterwards  sold  the  estate  for 
■  greater  price  to  Lord  Middleton,  who  filed  a  biU  for  a  specific  performance  of 
tbe  agreement,  and  Dr.  Wibon  filed  a  croea-biU.  Tbe  cross-bill  was  dismissed 
with  coats,  and  in  the  original  cause  a  apeciSc  petfbnnance  waa  decreed.  The 
point  in  the  text  is  not  stated  in  the  Begisier'a  book. 

the  writing  must  in  some  manner  express  the  consideration.  Sears  v.  Brink,  8 
John.  210;  Leanard  d.  Viedenlmrgh,  8  John,  29.  The  Same  canatruction,  adop- 
ted in  New  York,  seems  to  have  been  adopted  and  approved  in  New  Hamp- 
shire. Neelsan  v.  Sanbome,  2  N.  Hemp.  414.  Bee  Violet  n  Patton,  6 
Cranch,  142 ;  Taylor  r.  Hoes,  3  YergBr,  330 ;  2  Stark.  Ev.  f  Sth  Am,  ed.)  849,  n. 
1;  Z  Kent,  (6th  ed.)  121,  122  ;  Bean  v.  Burbank,  16  Mune,  460;  DeWolf  v. 
Rabaud,  1  Pelera,  499  ;  Chitty  Contr.  (Sth  Am.  ed.)  88,  86.  It  is  enough  In  a 
■imple  contract  under  the  statute  of  fiands,  in  Now  York,  if  the  con^dentioii 
can  be  cQllecC«d  fiom  the  contract  itself  by  reasonable  construction.  DaugltM 
V.  Howland,  24  WendeU,  3S. 
(1)  See  Vet  Shaw  C.  J.  in  Atwood  t>.  Oob^  IS  PidL.  288,  BSl. 
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whether  at  law  the  party^  could  recover  damages  ;  for  if  he  could 
not,  the  Court  ought  not  to  carry  such  agreemeats  ioto  execution. 

25.  The  late  Liord  C.  J.  Maosfield  observed,  that  there  had  been 
many  cases  in  Chancery,  some  of  which  he  thought  had  been  car- 
ried too  far,  wb«e  the  Court  had  picked  out  a  contract  from  letters, 
in  which  the  parties  never  certainly  contemplated  that  a  complete 
contract  was  contained  (I). 

26.  If  the  property  be  not  identified,  but  is  capable  of  being  so  ' 
by  the  reference  in  the  agreement  or  letter,  that  is  sufficient; 
therefcHre  a  letter  written  by  the  seller  to  the  purchaser's  solicitor, 
stating  that "  he  had  sold  the  house;  &c.  in  Newport  to  Mr.  Owen 
for  1,000  guineas,  Ibe  money  to  be  paid  as  soon  as  the  deeds  can 
be  had  from  Mr.  Deere,"  was  held  valid,  as  the  deeds  would  show 
what  bouse  was  the  subject  of  the  contract  (m). 

27.  So  although  a  letter  do  not  in  itself  contain  the  whole  agree- 
ment, yet  if  it  actually  refer  to  a  writiog  that  does,  that  will  be 
sufficient,  although  such  writing  is  not  signed  (I).. 

28.  Thus  in  a  case  where  an  estate  was  advertised  to  be  let  for 
three  lives,  or  thirty-one  years,  and  an  agreement  was  entered  into 
for  a  lease,  in  which  the  term  for  which  it  was  to  be  granted  was 
'^imitted  ;  Lord  Redesdale  held,  that  if  the  agreement  had  re/erred 
to  the  advertitement,  parol  evidence  might  have  been  admitted  to 
show  what  was  the  thing  (namely  the  advertisement)  so  referred 
to,  for  then  it  would  be  au  agreement  to  grant  for  so  much  time  as 
was  expressed  in  the  advertisement ;  and  then  the  identity  of  the 
advertisement  might  be  proved  by  parol  evidence  (n).  And  Sir 
William  Grant,  in  a  late  case,  expressed  his  opinion,  that  a  receipt 
which  did  not  contain  the  terms  of  the  agreement,  might  have  been 
enforced  as  an  agreement,  had  it  referred  to  the  conditions  of  sale, 
which  would  have  entitled  the  Court  to  look  at  them  for  the 
terms  (o). 

And  where  a  written  offer  or  proposal  to  sell  was  seat  by  the 
owner  (o  A,  followed  by  another  letter  from  the  owner  to   A, 

(f)  3  Taant.  172.  &  Rob.  Ca.  221. 

(m)  Owen  V.  Thomu,  3  Mjl.  &  Kee.  (a)  Blagdeo  b.  Bradbear,  12  Yea.  mn. 

SS3  ( npra,  p.  117.  466 ;  and  see  Shippey  b.  Demaon,  6  Esp. 

(n)  See  Clmauc.  Cooke,  lScho.&Lef:  Ca.  190;  HindeB,  Wlutehouge,  7  East, 

22  ;  and  aee  Casa  v   'Waterhoiue,  Free.  fifiS  ;  Kenvorthy  v.  Bchofleld,  2  Bani  ft 

Cha:  29 ;  Hinde  c.  WMUhouae,  7  East,  GieaB.  SiS ;  S.  C.  4  Dowl.  ft  R; .  Gse  ; 

SSBiFeoffeea  of  Heriot'a  Hospital  c.Oib-  Tun.  &  Euu.  362;  Canollu.  CoweU,  1 

■on,  2  Dow,  30 1 ;  Powell  v.  Dillon,  2  Ball  Jebb  &  S;m.  43. 
ft  Beat.  416.  See  Jacobo.  Kirk,  2  Mood. 

(1)  Bee  L0W17  B.  DnfEbrin,  1  Iriih  Eq.  381. 
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Stating  that  he  had  just  received  A's  note  (which  did  not  appear), 
•od  was  glad  he  had  determined  to  purchase  the  tktia,  and  con- 
eluded  that  he  would  write  to  B  (who  bad  made  an  ofier  for  the 
estate)  to  infoim  him  he  had  agreed  to  purchase  the  estate ;  Sir 
W.  Grant  thought  that  his  letter  plainly  implied  that  he  had 
offered  to  s^  upon  some  terms  in  which  he  understood  A  to  have 
acquiesced,  for  it  was  eridently  not  an  assent  to  aoy  terms  thes 
£i8t  proposed  to  him.  DetermiuBtiop  and  agreement  upon  the 
part  of  ^  to  purchase  did  seem  necessarily  to  pre-suppose  some 
proposal  to  sell,  for  it  would  be  absurd  to  speak  of  an  original 
proposal  from  ^  as  a  determination  end  agreement  bringing  the 
business  to  such  a  close  as  that  it  only  remained  to  confer  upon 
the  title.  This  letter  therefore  clearly  implied -an  antecedent  pro- 
{tosal,  fdlowed  by  an  acceptance,  to  which  it  was  an  assent  As 
to  the  nature  of  the  proposal,  there  was  no  controversy.  It  was  m 
the  seller's  handwriting,  and,  coupling  that  with  the  letter,  it 
amounted  to  an -agreement  signed  by  the  party  to  be  charged 
within  the  4th  section  of  the  statute  of  frauds  (p).  In  this  case 
therefore  the  words  were  spelled,  with  a  view  to  collect  from  them 
that  sMne  proposal  or  offer  had  preceded  them,  and  that  being 
made  out,  parol  evidence  was  admitted  to  prove  the  proposal  in 
writing,  which  had  actually  been  sent 

S9.  So  an  agreement  not  c(»itaining  the  name  of  the  buyer  ot 
"seller  may  be  made  out  by  ccmnectiDg  it  with  a  letter  from  him  on 
the  subject  (j),  or  with  the  conditions  of  sale,  where  they  are 
referred  to  by  the  agreement,  and  contain  the  name  (r). 

30.  It  was  said  by  the  Court,  in  a  late  case  (f),  that  the  cases 
on  this  subject  are  not  at  first  sight  uniform,  but  on  examination 
it  will  be  found  that  ^ey  establish  this  principle, — ^that  where 
a  contract  or  a  note  in  writing  exists  which  binds  one  party,  any 
subsequent  note  in  writing  »gaed  by  the  other  b  sufficient  to  bind 
bim,  provided  it  either  contains  in  itself  the  terms  of  the  contract, 
or  refers  to  any  writing  which  contains  them ;  but  we  may  fiu^er 
observe,  that  such  a  note  in  writing  would  bind  the  party  who 
agns  it,  although  there  was  no  contract  or  note  in  writing  existing 
which  bound  the  other  party, 

(;i)  Weatcnt!.  RumeU,3Ves.&Be».  3fiS,  fi  Nev.  ft  Uuu  3ei. 

187.  (r)  Lajlhoarp  r.  Brrsnt,  2  Bing.  N.  C. 

(;)  Allen  v.  Bennet,  8  Taunt.  169  ;  73a. 

WeiEcm  v.  Bnasell,  3  V«a.  ft  Bea.  187  ;  (>)  Dobell  r.  Hutcbuuon.  S  AdoL  tu 

Dobell  B.  Hotohiiaon,  8  Adol.  ft  BIL  Ell.  371 ;  S  N«t.  ft  Han.  260,  mpru. 
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91.  Id  a  case  (f)  where  an  agreement  for  sate  was  reduced  tDto 
writing,  but  not  signed,  owing  to  the  vendor  baTiDg  failed  id  as 
appointmeot  for  that  purpose ;  the  vendee's  agent  wrote  to  urge 
the  signing  of  the  agreement;  and  the  vendor  wrote  in  answer  a 
letter,  in  which,  alter  slating  his  having  been  from  borne,  he  said, 
X  his  vtord  should  always  be  as  good  as  any  s&curity  he  could 
give."  And  this  was  held  by  Lord  Thurlow  to  take  the  case  out 
of  the  statute,  as  clearly  referring  to  the  wrilteD  instrument.  The 
ground  of  this  decision  was,  that  the  vendor  had  agreed,  by 
writing,  to  sign  the  agreement.  If  he  had  said  he  never  woidd 
sign  it,  he  could  not  have  been  hound ;  but  if  lie  said  he  never 
would  sign  it,  but  would  make  it  as  good  as  if  he  did,  it  would  be 
a  pi'omise  to  perform  it ;  if  he  said  he  would  never  sign  it,  because 
he  would  not  hampn  himself  by  an  agreement,  it  would  be  too 
perverse  to  he  admitted(u).  It  appears  that  Lord  Thurlow  was 
diffident  of  his  opinion  in  this  case ;  and  Lord  Redesdale  has 
declared  that  he  had  often  discussed  the  case,  and  he  could  never 
bring  bis  mind  to  agree  with  Lord  Thurlow's  decision,  because  he 
(Lord  Redesale)  thought  the  true  meaning  of  the  agreement  was, 
"  I  will  not  bind  myself,  but  you  shall  rely  on  my  word  "  (x). 

39.  But  in  these  cases  there  must  be  a  clear  reference- to  the 
•particular  paper,  so  as  to  prevent  the'  possibility  of  one  paper  being 
substituted  for  another  (y)  (1). 

33.  In  a  case  where  the  memorandum  was  *'  Sold  100  Mining 
Purdy's,  at  17«.  6d.,  J.  Greene,"  ihe  purchaser  insisted  that  the 
defect  in  Ihe  memorandum  was  removed  by  the  seller  having  him- 
self admitted  tbe  agreement  by  sending  to  the  purchaser  another 
paper,  containing  these  words  :  "I  hereby  undertake  to  have  trans- 
ferred to  Messrs.  John  it  J.  Boyce  one  hundred  shares  in  the 
Mining  Company  of  Ireland,  <u  toon  at  the  book*  are  opened  for 
that  pUTpoie,     Value  received,  7th  January  1825.     James  Greene."' 

(0  Tawney  v.  Crowther,  3  Bro.  C.  C.  320. 

ISl,  318;  uidBecForatcrv.  Hale,  SVea.  (z)  See  1  Scllo.  k  LeF.  34;  and  lee 

jun.  096  ;  Cooke  b.  Tombs,  i  Aosti.  420  ;  Tanner  b.  Smart,  6  Uani.  ft  Cicao.  603  ; 

Saunderaon  f.  Jackson,  2  Bos.  &  Pull.  S  Dowl.  &  B.  S49. 

238  j  and  e  Vee.  Jan.  250  ;  Hoadlj  v.  {y)  Boydell  v.  DmmniNtd,  11  East, 

M'Lain,  10  Bing.  482.  112. 

(u)  Per  Lord  Thurlow,  3  Bto.  C.  C. 

(1)  An  imperfect  memorandum  of  the  sale  of  teal  estate  by  an  nnctioneer,  and 
ft  letter  Tnitten  by  the  purchaser  to  the  seller,  cannot  be  connected  together  by 
parol,  BO  u  to  take  the  cue  out  of  the  statute,  there  b^g  no  reference  in  tbe  one 
to  the  other.  Adams  v.  M'Millan,  T  FoTt«r,  73;  Fieeport  v.  Bartt^  3  GieenL 
340. 
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But  it  was  held  that  this  documeat  could  not  answer  the  objectkta 
made  to  the  other,  for  it  did  oot  refer  to  it,  and  c<Hild  not  be  con- 
nected with  it  or  called  in  aid  of  it ;  and,  besides,  ibis  document 
varied  from  the  other  in  two  respects  ;  first,  in  the  names  of  the 
patties  ;  for  it  was  aa  undertaking  to  trausfer  to  Messrs.  Joho 
it  J.  Boyce  ;  secondly,  a  certain  cooditioa  was  lalroduced  into  it 
which  was  not  in  the  otlier  iastrumeot  (z). 

34.  A  letter  writtw  as  an  abandonment  of  a  contract  cannot 
operate  within  the  above  rule,  as  a  rat\^catiQn  of  it  so  as  to  supjtly 
the  want  of  a  signature  to  the  original  cootiact  (a). 
■  35.  And  if  the  agreement  is  defective,  and  the  letter  refers  to  a 
di^ient  contract  from  that  proved  by  the  opposite  party,  the  letter 
cannot  be  adduced  as  evidence  of  the  contract  set  up.  The  letter 
must  be  taken  altogether,  and  if  it  falsify  the  contract  proved  by 
the  parol  testinioay,  it  will  not  take  the  case  out  of  the  statute  (b), 

36.  As  we  shall  hereafter  see,  an  auctioneer  is  aa  agent  lawfully 
authorized  for  the  vendor  and  purchaser  witbin  the  statute  (1).  Up<»i 
the  sale  of  estates  by  auction,  a  deposit  is  almost  universally  paid, 
lor  which  the  auctioneer  gives  a  receipt,  referring  to  the  particulars 
or  indorsed  on  them,  and  amountiDg,  in  most  cases,  to  a  valid 
agreement  oo  the  part  of  the  vendor  within  the  statute  (c).  And 
it  seems  that  a  bill  of  sale,  or  entry  by  the  auctioneer,  of  the 
account  of  the  sale,  in  his  books,  stating  the  name  of  the  owner, 
the  person  to  whom  the  estate  is  sold,  and  the  price  it  fetched, 
would  be  deemed  a  sufficient  memorandum  of  the  agreement  to 
satisfy  the  statute  (d).  This,  however,  it  clearly  would  not,  unless 
it  ^ther  contained  the  conditions  of  the  sale  and  the  particulars  of 
*the  property,  or  actually  referred  to  theni,  so  as  to  enable  the  Court 
to  look  at  them  (e). 

37.  In  a  case  upon  tbe  sale  by  auction  of  a  chattel  which  wai 
witiiio  the  statute,  the  sale  was  made  subject  to  conditions,  which 
were  read  by  the  auctioneer  before  the  biddings  commenced,  but 
they  were  not  attached  to  the  catalogue,  or  referred  to  by  it,  and 

(i)Batt7,  eoa  ;  juproip.  117.  (d)  See  Emmereon  r.  Heelia,  2  Taunt. 

(a)  OoabeU  a.  Archei,  2  AdoL  ft  EIL  33,  <t  infra  i  but  see  Uiuaell  v.  Cooke, 
fiOO  ;  i  Ney.  Sc  Han.  *S6.  Prec.  Cha.  SS3  ;  Chwlevood  v.  Duke  of 

(b)  Coopei  c.  Sioitli,  15  East,  103.  Bedford,  1  Atk.  1S7  )   BanuboUom  *, 

(c)  Blagden  v.  Bradbear,  12  V«9.  jon.  MorU^,  2  Mau,  &  S«Iw.  416. 

its,  ampra  ;  QoBbeUv.  Aicbei,  2  AdoL  '  («)  BUsden  v.  Bntdbeiir,  ubi  tupMt  | 
&  EIL  eoo.  Hind*  v.  WhitobouM,  7  Eut,  SS9. 

(1)  Fort,  181,  ISS. 
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the  sde  wu  held  to  be  void,  although  the  auctioDoer  wmte  ibv 
purchaser's  name  snd  the  ptice  against  the  article  in  the  catalogue. 
The  conditions,  although  m  the  iochu,  not  being  actually  attached 
Cff  cleariy  refeiied  to,  formed  oo  part  of  the  thing  signed.  If  the 
conditions  had  been  separated  irom  the  catalogoe  during  the  pnv 
gress  of  the  sale,  still  the  signature  to  the  tatter,  made  after  the 
separation,  would  have  been  unavaiUng  {/). 

38.  A  note  or  letter,  written  by  the  vendor  to  any  third  person, 
coataining  directiona  to  cany  the  agreement  into  execution,  will, 
subject  to  the  before-mentioned  rules,  be  a  sufficient  agreement  to 
take  a  case  out  of  the  statute  {g).  This  was  laid  down  by  Lord 
Hardwicke,  who  said,  that  it  had  been  deemed  to  be  a  signing 
within  the  statute,  and  agreeaUe  to  the  provision  of  it  And  the 
point  was  expressly  determined,  in  the  year  1719,  by  the  Court  of 
Exchequer  (A).— ^pon  an  agreement  for  an  asngnment  of  a  lease, 
the  owner  sent  a  letter,  specifying  the  agreement,  to  s  scrivener, 
with  directions  to  draw  an  assignment  pursuant  to  the  agreement  ; 
and  Chief  Baron  Bury,  Baron  Price,  and  Baron  Page,  were  of 
opinion,' that  the  letter  was  a  writing  within  the  statute  of  frauds. 
And  the  same  doctrine  appears  to  apply  to  a  letter  written  by  a 
purchaser  (t)  (1). 

39.  In  Kenedy  v.  Lee  (Jc),  Lord  E^don  observed,  that  in  order 
to  form  a  contract  by  letter,  be  apprehended  nothing  more  was 
necessary  than  this,  that  when  one  man  makes  an  ofier  to  another 
to  sell  for  so  much,  and  the  other  closes  with  the  terms  of  bis  offer, 
there  roust  be  a  feir  uoderstandhig  on  the  part  of  each  as  to  what 
is  to  be  the  purchasewnoney,  and  how  it  is  to  be  paid,  and  also  a 
reasonable  descriptioD  of  the  subject  of  the  bargain.  It  must  be 
underatood,  however,  that  the  party  seeking  the  specific  performance 
of  such  an  agreement,  is  bound  to  find  in  the  correspondence,  not 
*merely  a  treaty,  still  less  a  proposal  for  an  agreemeut,  but  a  treaty 
with  reference  towhich  mutual  consent  can  be  clearly  demonstrated, 
or  a  proposal  met  by  that  sort  of  acceptance,  which  makes  it  no 
longer  the  act  of  one   party  but  of  both.     It  follows,  that  he  is 

(/)  EenwanhT  v.  Schoflald.  2  Btn.  (A)  Smitli  v.  WatBon,  Bnnb.  SB  •.B.C. 

k  Qreii.  9*6 ;  1  Bowl.  &  By.  Gfifl.  MS. 

(y)  Wdfnd  V.  Beitiely,  a  Atk.  SOS.  (i)  Rose  c.  Cnnp^bune,  11  Vci.  jiu. 

See  Seagood  t.  Meale,  Prec.  Cha.  SBO  ;  'JMO. 

Ccwke  c.  TomlM,  2  Aajtr.  420 ;  Owen  c.  (jt)8Mer.  ill  laudieeOgihriee.  Fol- 

Husnu,  3  MfL  &  Ees.  363.  jambs,  3  Mcr.  63. 

(1)  See  Qireiu  v.  Calder,  2  Daeana.  171,  ettedante,  UA.ln  note. 
[«193] 
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bound  to  point  oat  to  the  Court,  upon  the  fiice  of  the  correapond- 
ence  a  clear  description  of  the  subject-matter  relative  to  which 
tits  contract  was  in  fact  made  and  entered  into.  But  he  did  not 
mean  (because  the  cases  which  had  been  decided  would  not  bear 
hkn  out  in  going  so  far)  that  he  was  to  see  that  both  parties  really 
meant  the  same  precise  thing,  but  only  that  both  actually  gare 
their  assent  to  that  proposition,  which,  be  it  what  it  may,  de  /aeto 
arises  out  of  the  temu  of  the  correspondence  (1).  The  same  con- 
sbuction  must  he  put  upon  a  letter,  or  a  series  of  letters,  that  would 
be  applied  to  the  case  of  a  formal  instrument;  the  only  difference 
between  them  being,  that  a  letter  or  a  correspondence  ia  generally 
mne  loose  and  inaccurate  in  respect  of  terms,  and  creates  a  greater 
difficulty  m  arriving  at  a  precise  conclusion. 

40.  In  Cooth  V.  Jackscm  (l),  Lord  Rosslyo  put  the  case  of  a 
bond  of  reference  to  a  surveyor,  the  price  to  depend  upon  his  valua- 
tion, only  to  ascertain  how  much  an  acre  the  purchaser  was  to  pay 
for  the  land.  And  bis  Lordship  said,  he  should  conceive  that  not 
to  be  within  the  statute  (2). 

41.  But  rent-rolls,  particulars  of  estates,  abstracts,  Sic.  deUvered 
1^  the  vendor  oo  the  treaty  for  sale,  will  not  be  considered  as  an 
agreement,  although  signed  by  him,  and  containing  the  particulars 
of  ttie  agreement ;  nor  will  lettNS  written,  or  representations  made 
by  him,  to  creditors,  concemmg  the  sale,  recuve  that  construc- 
ticHi. 

42.  Thus,  in  a  case  (m)  where  A  agreed  by  parol  with  B  for  the 
purchase  of  lands ;  shortly  afterwards,  a  renUroll  was  delivered  to 
Ay  which  B  dated  and  altered  in  his  own  hand-writing ;  and  it 
was  intituled,  "  Land  agreed  to  be  sold  by  £  to  .^  from,  Sec,  at 
twenty-one  years'  purchase,  for  the  clear  yearly  rent."  An  ab- 
stract of  the  title,  also,  staling  the  contract,  was  delivered  by  A'a 
agent,  and  also  further  particulars  and  papers  at  different  times. 
B  also  wrote  to  several  of  his  creditors,  informing  them  that  he 
had  agreed  with  A  for  the  sale  of  the  estate,  at  twenty-one  years' 
porchase ;  referred  tenants  to  ^  as  owner  of  the  estate ;  and  set 
up  the  contract  as  a  bar  to  an  elegit.  B  aiWwards  refused  to 
perform  the  agreement ;  and  to  a  bill  filed  for  a  specific  perform- 
ance, pleaded  the  statute  of  Irauds,  and  the  plea  was  allowed. 

(06TM.jnii.  17.  (M)'WIule7fi.BagMial,aBn>.P.C.6. 

(\)  Cbit^  Contr.  (Bth  Am.  ed.)  9,  M  Mq.  uid  notM. 
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*43.  So,  in  a  later  case  (n),  upon  a  bill  filed  by  a  vendee,  for  a 
specific  perrormaace  of  a  parol  agreemeiit  for  sale  of  lands,  it  ap- 
peared that  the  vendor  gave  the  purchaser  a  particular  of  the  pro- 
perty to  be  sold,  with  the  terms  and  conditions,  all  in  his  own 
hand-writing,  and  signed  by  him  ;  and  it  was  afterwards  delivered, 
by  agreement  of  both  parties,  to  an  attorney,  to  prepare  the  con- 
veyance from,  who  prepared  a  drall,  and  brought  it  to  the  parties, 
and  they  read  over  and  approved  of  it,  and  agreed  to  execute  the 
same,  whenever  a  fair  copy  could  be  written  out  The  defflodaot, 
however,  refused  to  fulfil  his  part  of  the  agreement,  and  pleaded 
the  statute  of  frauds  to  the  bill;  and,  as  Uie  particular  was  de- 
livered at  the  outset  of  the  treaty,  no  agreement  being  then  made, 
the  Court  held  it  could  only  be  delivered  as  a  list  or  catalogue  of 
the  matters  for  sale,  to  enable  the  purchaser  to  form  a  proper 
estimate  of  their  value  ;  that  the  signing  the  particular  could  have 
no  other  effect  than  to  give  it  authenticity,  as  a  true  list  of  the 
items  then  offered  for  sale  ;  and  that  ibe  subsequent  acts  could  not 
affect  the  original  nature  of  the  particular,  and  turn  it  into  an 
agreement  (l). 

44.  Although  an  agreement  be  reduced  into  writing  by  a  person 
present  at  the  making  of  it,  yet  if  the  parties  do  not  sii^n  it,  tbey 
will  not  be  bound  by  it  (o)  ;  and  the  mere  preparation  of  a  dnfl 
of  the  conveyance  which  recites  the  agreement  in  the  usual  terms, 
although  approved  of  by  the  agents  on  both  sides,  will  not  amoaot 
to  an  agreement  (p). 

45.  If  an  agreement  contain  all  the  terms,  the  sending  of  it,  as 
instructions  to  a  parson  to  prepare  a  proper  agreement,  will  not  be 
deemed  an  intention  to  extend  the  agreement,  but  merely  to 
reduce  it  into  technical  language  (2), 

46.  Thus,  in  Fowie  v.  Freeman  (9),  afler  some  treaty  for  the 
purchase  of  an  estate,  certain  terms  were  agreed  upon  and  written 
down  by  Freeman  the  vendor,  and  afterwards  written  out  by  him, 
as  an  agreement;  viz.—"  March  IStb,  1803.  I  agree  to  sell  to 
Mr.  FowIe  my  estate,  &c.  for  the  sum  of  37,000/.  upon  the  follow- 

(r)  Cook  V.  Tomba,  2  Anit.  420 ;  and  Norwich,  1  Bop.  H.  &  W.  b;  Jk.  SOS, 

Bee  Css9  c.  WaterhouBe,  Free.  Cha.  29.  n.  vide  infra. 

(o)  Gunter  r.  Halsey.  Amhl.   586  ;        (j)E©llB,8thMKclilflO*.MS.;S  Vei. 

■Whitcliureli  B.  BeviB,  2  Bro.  C.  C.  5S9 ;  jun.  351,  S.  C. ;  DowUng  v.  Maguire,  I 

Kamabottom  v.  TunbridRe,  Ramsbottom  Rep.  temp.  Flunket,  1 ;  Thomai  c.  De- 

V.  Uortley,  2  Mau.  k  Selw.  134.  446.  ring,  1  Kee.  729. 

(p)  Maiquia  of  Townsend  e.  Bishop  of 
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ing  coDditioDs,  k,c."  [statiog  Ihem.]  Freeman  signed  this  agree- 
ment, and  read  it  to  Fowle,  who  approved  of  it.  FreemaD  then 
underwrote  a  letter  to  his  solicitor  in  town  to  the  following  effect ; 
• — "  Sir,  please  to  prepare  a  proper  agreement  for  Mr.  Fowle  and 
me  to  sign,  and  send  it  to  me  at  this  place.  You  will  also  deliver 
to  Mr.  Everett,"  (the  gentleman  who  carried  the  letter  to  town,) 
"an  abstract  of  my  title  deeds  for  his  examination.  As  soon  as 
the  title-deeds  are  approved  of,  he  engages  to  lend  me  5,000/.  till 
Michaelmas  next.  The  letter  was  signed  and  dated  by  him,  and 
was  delivered  by  Mr.  Everett  to  the  solicitor  in  town.  Freeman 
afterwards  refused  to  perform  the  agreement  ;  and,  to  a  bill  iiled 
by  Fowle  for  a  specific  performance,  pleaded  the  statute  of  frauds. 
The  Master  of  the  Roils  held,  that  if  the  attorney  had  prepared  an 
agreement,  according  to  the  letter.  Freeman  would  have  been  com- 
pelled to  execute  h,  and  the  attorney  could  not  alter  the  agreement 
itself  in  any  one  respect.  A  letter  or  proposal  will  do,  although 
the  party  repents  ;  and  many  decrees  have  been  founded  merely  on 
letters.  If  this  objection  were  to  hold,  he  said  it  might  be  con- 
tended, that  if  an  agreement  contained  a  reference  to  title-deeds 
to  be  formally  executed,  it  would  not  do  ;  and  his  Honor  decreed 
a  specific  performance. 

47.  In  these  cases  it  should  be  observed,  that  letters  may  be 
stated  in  a  bill  as  constituting  the  alleged  agreement,  or  as  evi^ 
dence  of  an  alleged  parol  agreement.  In  the  first  case,  the  defen- 
dant may  insist  that  they  do  not  make  out  a  concluded  agreement, 
and  DO  extrinsic  evidence  can  be  received  ;  in  Iho  latter  he  may 
plead  the  statute  of  frauds  (r). 

[4S.  Where  the  reducing  an  agreement  into  writing,  or  the  signing 
such  agreement  when  reduced  into  writing,  has  been  prevented  by 
fraud,  the  court  of  Chancery  will  support  it,  because  it  is  one  of  the 
principal  objects  of  a  court  of  Equity  to  relieve  against  fraud  (1). 

Where  it  appeared  that  the  defendant,  upon  conveyance  of  lands 
to  bim  in  fee,  upon  a  private  trust,  promised  to  reduce  (he  agreem^it 
to  writing,  and  keep  it  as  a  private  memorandum,  to  be  found  among 
his  papers  in  case  of  his  death,  in  order  to  secure  the  rights  of  the 
cetttd  que  tnal,  but  afterwards  refused  so  to  do;  this  was  held  suffi- 
cient to  take  the  case  out  of  the  statute  (2).] 

(r)  BLiee  t.  Bletchle;,  6  Uadd.  17. 

(1)  2  CraiK  Dig.  hj  Mr.  Greenleaf,  Tit.  32,  ch.  3.  §2S ;  Mullttt  c.  Ual^Mimy. 
Pccc.  in  Chan.  404 ;  Maxwell  c.  Montacute,  Ptec.  in  Chan.  a26i  Post,  139,  note  uid 

(2>  Jenkiiu  e.  Eldridse,  3  Story  C.  C.  181. 

[•IS5] 


tv  Google 


OP   THE    aMNATDRE   TO    AS    AOBBBIfENT. 


SECTION  IV. 
or  THE  sianATDRE  rro  an  aghekkeht. 


1 .  of  Mpeeialliei  and  parol  ix/nlracti. 
i.  0/  the  place  of  Ot  Mi^nature. 
7.  SigmUim  in  form  at  aitncH  valid. 
9.  Bui  net  a  lignatura  at  an  aiUttini 

1 1 .  JVonw  of  agent  tuffident, 


12.  Inil 


tioHi  of  loJa. 
16.  AUaratiom  of  dn^fi  of 

^.  innjieient. 
17>  Dr<ift  iintlamptd,  tvideim. 


1.  We  are  next  to  consider  what  b  a  sufficient  signature  b^  tbe 
party  or  his  agent.  Before  the  statute  of  frauds,  sn  agreement, 
although  reduced  into  writing  and  signed,  was  not  considered  as 
*a  written  agreement  unless  sealed  ;  but  it  was  regarded  as  a  parol 
agreement,  and  the  writing  as  evidence  of  it  (a). 

2.  It  has  been  justly  said  that  the  same  rule  prevails  since  the 
statute  of  frauds  (b)  ;  for  the  law  of  England  recognizes  only  two 
kinds  of  contracts  ;  viz.  specialties  and  parol  agreements,  which 
last  include  all  writings  not  under  seal,  as  well  as  verbal  agree- 
ments not  reduced  into  writing  (c)  (I).  In  the  case  of  Wheeler  «. 
Newton  ((f),  the  agreement  not  having  been  sealed,  seems  to  have 
been  insisted  upon,  as  leaving  the  case  within  the  statute  :  and 
hold  Commissioner  Rawlinson  said,  that  agreements  in  writing, 
though  not  sealed,  had  tome  better  counlenonoe  since  the  statute  of 
frauds  and  peijuries  than  they  had  before  (I). 

3.  This  doubt  must  hare  arisen  from  the  common-law  doctrine 
before  noUced,  that  an  agreement  not  under  seal  is  umply  a  pared 
agreement,  and  the  writing  evidence  of  it ;  but  there  certainly  was 
no   foundation    for   the   doubt :     the   statute   makes   signing   only 

(a)Seel  Ck.  Ca.  83.  (c)  Rami  c.  Uughet,  7  TeiHL  Bep.  360, 


(I)  Id  Dtwson  c.  Ellis,  I  J«c.  K  Walk.  62i,  the  Court  ww  of  o^oion,  tluit  if  A 
contract  verbally  to  sell  to  B  and  aftravardi  contract  by  -writing  to  idl  to  C,  and 
then  convey  the  estate  to  B,  he  {B)  is  not  liable  to  peiform  the  contract  tnOx  C, 
although  he  had  notice  of  it  befon  the  conveyance. 


(1)  Chittj  Conb:.  (Sth  Am.  ed.)  4,  6. 

(•las) 
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requisite  to  the  ralidity  of  a  written  agreement,  and  it  is  now 
clearly  established,  that  sealing  is  not  necessary  (1)  ;  and  if  a  man  be 
in  the  habit  of  printing  or  stamping  instead  of  wnling  his  name,  he 
would  be  considered  to  have  signed  by  his  printed  name  (e). 

4.  The  signature  required  by  the  statute  is  to  hare  the  effect  of 
giving  authenticity  to  the  whole  instrument  ;  and  where  the  name 
is  inserted  in  such  a  manner  as  to  have  that  effect,  it  does  not  much 
stgoify  in  what  part  of  the  instrument  it  is  to  he  found  (/)  (2). 

5.  Therefore,  the  signing  the  name  at  the  beginning  of  the 
agreement  will  take  it  out  of  the  statute  ;  as,  if  a  person  write  the 
agreement  himself,  and  begin,  "  ji  B  agrees  to  sell,  &c."  and  this 
was  only  in  analogy  to  the  case  of  a  testator  writing  his  name  at 
the  beginning  of  his  will,  which,  before  tiie  late  statute,  was  equi- 
valent to  his  signing  it ;  and  yet  the  statute  of  frauds  expressly 
required  a  signature  (^)  (3). 

*6.  And  such  a  signature  will  be  sufficient,  although  a  place  be 
lefl  for  a  signature  at  the  bottom  of  the  instrument  (h)  ;  and  yet, 
«s  Lord  Eldon  observed,  it  is  impossible  not  to  see  that  the  insert 
^n  of  the  name  at  the  beginning  was  not  intended  to  be  a  sig- 

(t)  8«imdenon  v.  Jftckion,  2  Boa.  ft  Ca.  1 82  >  9  Ves.  jon.  348  ;  aod  Sanndei- 

PuL  238  ;  Schneider  v.  Nonu,  2  Mau.  &  ton  c.  JukMn,  2  Boi.  ft  FuL  238.     See 

8elw.  286.  Cooper  v.  Smith,  Ifi  But,  1D3 ;  Morison 

(/)  FUs  Stokes  s.  Moore,  ttttedinrhi;  v.  Turooni,  18  Vee.  jun.  175 ;  Proiwrt*. 

AUen  f.  Beonst,  3  Taunt.  ISe  ;  Lobb  v.  Pukei,  1  Knw.  ft  TdjL  B26  ;  Bleeklar  *. 

Sta^,  e  Adol.  ft  EU.  N.  S.  STl.  Smith,  11  Sim.  ISO. 

(y)  Knight  e.  Ctockford,  1  Eep.  Ca.  (A)  8aaad«tMn>.  Jackioii,  <tit  Myra. 
189  j  and  »«  1  Bio.  C.  C.  110  j  3  Esp. 

f  without  im],  Hollid«7 
viouE  from  the  language 
of  the  itatute  of  £euds,  which  declare*  an  anignment  not  good,  uolen  it  be  by 
deed  or  noU  in  Kritiag."  But  a  blank  aseignment  of  a  lease  nukde  bj  ligning 
the  name  of  a  party  and  affixing  thereto  hit  seal  ia  not  regarded  aa  an  asaiga- 
ment  by  deed  oi  note  in  writiiig,  within  the  requiiition  of  the  itatnte  of  frtrod*. 
Jaduon  c.  Titna,  3  John.  430.  "To  allow  the  autaaequent  filling  up  of  the  d«sd 
by  a  third  penon,"  aaid  Mr.  Chief  Justice  Kent,  "  to  have  relation  back  to  the 
Nma  of  the  aealing  and  deliTery  of  the  blank  paper,  in  conaeqnenoe  of  *om>  parol 
agreement  of  the  parties,  is  to  open  a  dooi  to  fraud  and  penary,  and  to  defeat 
the  wia«  aud  aalutuy  provisioni  of  the  statate."  But  see  Ulen  r.  Kittredge,  7 
Uaas.  233 ;  Nelson  n.  Dubois,  13  John.  17JS  i  Claaou  v.  Bailey,  14  John.  484. 

(2)  Penniman  r.  Uartshom,  13  Mass.  87  ;  Higdon  i.  Thomas,  1  Hair,  ft  QUI, 
139 ;  Argenbnzhl  tt.  Campbell,  3  Hen.  ft  Munf.  144,  198 ;  Claion  v.  Bailey,  14 
John.  484  i  U'Comb  c.  Wright,  4  John.  Ch.  SSg,  Q63.  J.  K.  B.  having  Are  housM, 
but  no  other  property,  in  Cable  Stnet,  Livtrpool,  agreed  to  sell  them  to  J.  B.  for 
£248;  and,  thereupon,  drew  up  the  following  memorandum  in  Ait  owx  Aofid-ipri- 
ting,  •'  July  SSth,  1839.  J.  B.  agrees  with  I.  R.  B.  to  take  the  property  in  CaiU 
Sliwt,  for  the  net  Bum  of  £248  lOi."  The  agreement  w«i  held  to  be  sufficiently 
signed  by  the  vendor.     Bleakley  v.  Smith,  11  Sim.  IfiO. 

The  siguatare  of  a  contract,  for  the  sale  of  lands  owned  by  a  mercantile  Ann, 
made  by  one  partner  in  the  partnership  name,  in  the  presence  and  with  the  assent 
of  the  other  partner,  is  a  sufficient  signing  by  both.  M'Worter  v.  M'Hahan,  1 
Clarke,  400. 

(3)  I  Jannu,  'Wills,  (2d  Am.  *A.)  70,  71  and  notsa. 

Vol.  L  19  t*137] 
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nature,  aod  that  the  paper  was  meant  to  be  incomplete  t^l  it  was 
further  signed. 

7.  And  a  party  may  be  bound  by.  his  signature,  although  he 
subscribe  in  fonn  as  a  witness  (i). 

8.  So,  where  a  clerk  of  an  agent  duly  authorized  to  treat  for  a 
principal,  signed  an  agreemeDt  thus,  "  Witness  A  B,  toi  C  D, 
agent  to  the  seller,"  it  was  holden  to  be  out  of  the  statute  (k). 

9.  But  an  agreement  af\er  a  sale  by  auction  signed  by  the  pur- 
chaser, and  regulariy  witnessed  by  the  auctioneer's  clerk,  who  had 
full  authority  to  give  receipts  for  htm,  and  did  give  a  separate  re- 
ceipt for  the  deposit,  was  of  course  held  not  to  be  so  signed  as  to 
bind  the  seller  (I). 

10.  Lord  EldcHi,  in  the  case  of  Coles  o.  Trecothick,  laid  it  down, 
that  where  a  party  or  principal,  or  person  to  be  bound  signs  as, 
what  he  cannot  be,  a  witness,  he  cannot  be  understood  to  sign 
otherwise  than  as  principal.  But  the  signature  in  that  case  was 
altogether  difierent  from  a  simple  signature  as  a  witness,  for  though 
the  person  in  that  case  called  himself  a  witness,  it  is  evident  that 
he  could  not  hare  signed  as  such,  since  he  signed  for  another 
person,  and  it  was  the, same  thing  as  if  he  had  signed  merely 
"  E.  Philips,  for  Mr.  Smith,  agent  for  the  seller"  (m). 

This  seems  to  he  the  true  distinction.  In  a  late  case,  Lord 
Denman,  C.  J.,  said,  he  thought  Lord  Eldon's  remark  in  Coles  v. 
Trecothick  open  to  much  observation.  A  witness  might  be  drawn 
into  transactions  which  he  did  not  contemplate,  and  of  which  be 
was  ignorant.  That  would  be  a  great  step  to  take ;  no  such  de- 
cision had  been  actually  made,  and  if  it  had,  he  should  pause, 
unless  he  found  it  sanctioned  by  the  very  highest  authority,  before 
he  held  that  a  party  attesting  was  bound  by  the  instrument  (n). 
But  there  appears  to  be  no  foundation  for  the  doubt  thus  thrown 
upon  the  dictum  of  Lord  Eldon,  for  he  confines  his  observation 
to  the  case  where  the  party  or  prinqipal,  or  person  to  be  bound 
signs  as,  what  he  cannot  be,  a  witness,  and  must  therefore  be  con- 
sidered *to  sign  in  his  proper  character.  The  objection  is,  that  a 
party  who  was  merely  required  to  attest  the  execution  as  a  witness, 
might  be  drawn  in  to  become  what  he  never  contemplated,  a  party 
to  a  contract  of  which  he  was  ignorant.     But  by  the  rule  as  ex- 

(i)  Se«  Welfcrd  r.  Bcazley,  1  Yes.  fi  ;  (fl  QoabeU  v.  Aicher,  3  Adol.  &  EU. 

3  Atk.  SOS ;  and  see  e  Vcb.  jun.  251.  600. 

(*)  Ck)l«  r.  Trecothick,  9  Ves.  jun.  (m) See3  AdoI.&EU.fi08,609 :4NeT. 

234 1  1  Smith's  Bep.  233 ;  but  eee  B1ot«  ft  Hum.  494. 

B.  Sutton,  8  Mm.  2S7.  (n)  2  Adol.  &  EIL  508. 
[•128] 
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pressed  by  Lord  Eldon,  the  person  signing  is  assumed  to  be  lealljr 
the  contracting  party.  In  the  case  put  by  way  of  objectioD,  there 
would  be  no  real  contract  by  the  party  to  sign, 

11.  It  is  not  necessary  to  put  down  the  name  of  the  priocipal : 
if  the  naime  of  the  actual  bidder,  although  an  agent,  be  put  down, 
that  is  sufficient  (o). 

12.  And  it  is  sufficient,  it  seems,  if  the  initials  of  the  name  are 
set  down  (p)  (1). 

13.  But  a  letter  without  a  signature  of  the  name  in  some  way 
cannot  be  brought  within  the  sUtute.  Therefore,  a  letter  written 
by  II  mother  to  her  son,  beginning,  "  My  dear  Nicholas,"  and 
ending,  "  your  affectionate  mother,"  with  a  full  direction,  contain- 
ing the  son's  name  and  place  of  residence,  is  not  a  good  agreement 
within  the  statute  (q). 

14.  It  seems  that  the  signature  of  the  purchaser  by  himself  or 
his  agent,  on  the  back  of  the  particulars  and  conditions  of  Bale, 
with  the  sum  opposite  to  it,  is  a  sufficient  compliance  with  the 
directions  of  the  act  (r)  ;  where  the  paper  on  which  the  endorse- 
ment is  made  contains  the  name  of  the  seller. 

15.  And,  as  we' have  seen,  an  agreement  not  signed,  may  be 
supported  by  a  signature  to  a  writing  referring  to  the  agreement. 

16.  But  the  mere  altering  the  draft  of  the  conveyance  will  not 
take  ft  case  out  of  the  statute  (i),  nor  will  the  written  approbation 
of  it  by  the  agents  be  sufficient,  although  it  recite  the  contract  in 
the  usual  way  (/)  ;  neither  will  the  writing  over  of  the  whole  draft 
by  the  defendant  witli  hb  own  band  be  sufficient,  as  there  must 
be  a  signature  (u).     To  this  rule  we  may,  perhaps,  refer  the  case 

(0)  White  t>.  ProctOT,  4  Tumt.  209  ;  117 ;  9  DowL  &  R?.  148 ;  caM>  on  tlie 
Senworthy  d.  Schofi^d,  2  Bom.  k  CcsBt.  nth  sect. ;  Emmenoav.  Heelis,  S  Taunt. 
945.  38. 

(p)  Phillimore  v.  Bany,  1  Camp.  Ca.  (i)  Hawkins  c.  Holnm,  1  P.  Wnu. 

«13  ;  see  Jacob  o.  Kiik,  2  Mood,  k  Rob.  776,  which  ovemiled  Lowther  v.  Carril, 

Cs.  231 ;  Sweet  v.  Lee,  3  Mann.  &  Gran.  1  Yem.  221.     See  Shipper  "■  Deirison, 

4fi2.  B  Esp.  Ca.  ISO. 

(t)  Maiquis  of  Townsend  v.  Bishop  of 
.        .  ...  Norwich,  lupra,  p.  12*  j  wad  see  Doe  v, 

(r)  FtiJsnirH-a,  and  Hodgson  c.LeBret,  Rdgriph,  4  Cair.  &  Pay.  312. 

Camp.  Ca.  233 ;  Phillimore  I.  Barry,  A.  (u)  Ithelv.  Potter,  1  P.  Wmi.  771, 

fil3 ;  Ooom  v.  Afflalo,  6  Bora.  &  Creas.  cited. 

(1)  The  mark  of  one  unable  to  write  is  a  snffident  signature.  2  Kent,  (Sth  ed.) 
fill.  See  1  Jarman,  Wills  iind  Am.  ed.)  112  in  note. 

The  signature  may  be  with  a  lead  pencil.  2  Kant,  (6th  ed.)  All ;  Chitty  Cont, 
(8th  Am.  ed.)  72  ;  Clason  v.  Bsiley,  14  John.  484 ;  Merrit  v.  Clwon,  12  Jdbn. 
102;  McSowel  c.  Chambera,  1  Btrobh.  Eq.  347. 
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*0f  St(Aas  V.  Moore  (x)  ;  where  the  defendant  wrote  instmctions 
ht  1  leue  to  the  plaintiff  id  these  words ;  viz.  "  The  lease  re- 
newed ;  Mrs.  Stokes  to  pay  the  King's  tax ;  also  to  pay  Moore 
241  a  year,  half-yeariy  ;  Mrs.  Stokes  to  keep  the  bouse  in  good 
tenantable  repair,  be."  Stokes,  the  lessee,  filed  a  hill  Tcr  a  spe- 
cific performance,  and  the  Court  of  Exchequer  hdd  it  aot  to  he 
a  sufficient  signing  to  take  the  agreemeot  out  of  the  statute ; 
although  it  was  not  necessary  to  decide  the  pcunt  (I). 

Lord  Eldoa  is  reported  to  have  said,  that  be  had  some  doubt  of 
the  doctrioe  in  this  case  (y). 

Mr.  Baron  Eyre  appears  to  have  put  it  on  its  true  grounds.  He 
said,  that  the  sigoature  is  to  hare  the  effect  of  giving  authenticity 
to  the  whole  instrument ;  and  if  the  name  is  inserted  sa  m  to  have 
that  effect,  he  did  not  think  it  signified  much  in  what  part  of  the 
instrument  it  was  to  be  found ;  it  was,  perhaps,  difficult,  except 
in  the  case  of  a  letter  with  a  postscript,  to  find  an  instance  where 
a  name  inserted  in  the  middle  of  a  writing  can  well  have  that 
efftjct ;  and  then  the  name  being  generally  found  in  a  particular 
place  by  the  common  usage  of  mankind,  it  may  very  probaMtf 
[qu.  properly]  have  the  effect  of  a  legal  signature,  and  extend  to 
the  whole  ;  but  he  did  not  understand  how  a  name  inserted  in  the 
body  of  an  instrument,  and  applicable  to  particular  purpotei,  could 
amount  to  such  an  auUientication  as  is  required  by  the  statute. 

n.  A  draft  of  an  agreement  not  signed,  may  be  g^ven  ia 
evidence  without  a  stamp,  although  a  memorandum  is  written 
upon  it,  "  We  approve -of  the  within  draft,"  and  is  signed  by  both 
parties ;  for  those  words  do  not  import  an  agreement,  but  merely 
an  evidence  of  sometliing  they  intended  to  agree  to  (x).  Still 
where  the  parties  themselves,  not  btaog  [»ofessional  persons,  sign 
such  a  memorandum,  it  is  a  question  to  be  decided  in  each  case, 
whether  they  signed  in  that  form  as  simply  approving  of  the  drat^ 
as  such,  or  wheUier  they  intended  to  give  validity  to  it  as  an 
agreement. 

(x) stokes c. Moore,  1  Coi,2IE>iCox'i  Tannt.  38,andobaerT«how thepanha- 
ii.  to  1  P.  Wms.  771.  See  1  Smith'e  Rep.  sn's  name  wu  signed  there.  See  slso 
241  lEabertcTreheme,  SMui.ft  Qran.  Morrison  v.  Tuniour,  IB  Ves.  jun.  17fi  [ 
743;  4  Scott,  N.  R.  4SS  j  Lobb  d.  Stan-  Western  e.  KoiueU,  3  Vea.  &  Be*.  187; 
lej,  S  AdoL  &  EU.  N.  8.  674.  Ogilvie  e.  Foljambe,  3  Mer.  £3. 

^)  And  see  Emmerton  v.  Heelis,  2  (:}DoeD.lidgiiph,4 Can. &P«y.312. 

(1)  See  Irvine  v.  Thompson,  4  Bibb.  2»B. 
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•SECTION  V. 

or    SIOirATUItZ    BT   A0KNT8. 


1.  Agmt  appoinitd  by  parol  food. 

i.  Clark     of   agant    raguiret     dittiaet 

atOAoritj/. 
S.  BaVOeatiiMo/  auHtority. 
7.  Sifnatun  for  oiw  party  n^defO, 

uAofAsr  laiidi  or  goodt. 


6.  8.  Aiietiontar  and  elcrk  agaiiti  for 
both  partioM, 
18.  AUJiougA  an  agtnt  bid, 
11.    When   aitetionaer    am  aigtt   for    a 

party  and  lua  Aim. 
10.  Ratification  iff  act  of  attumed  agmt. 


1.  In  coDsideriog  what  signature  satisfies  the  requisition  or  the 
statute,  we  have  necessarily  adverted  to  ^natures  by  agents  j  and 
it  will  now  be  proper  to  consider  who  will  be  deemed  an  agent 
lawfully  authorized,  within  the  statute  of  frauds,  to  sign  an  agree- 
ment for  the  sale  or  purchase  of  an  estate. 

Q.  In  the  first  and  third  sections  of  the  statute  of  frauds,  which 
relate  to  leases,  8cc.  the  writing  is  required  to  be  signed  by  the 
parties  making  it,  or  their  agent  autkorized  hy  vrriting.  This 
latter  requisite  is  omitted  in  the  fourth  and  seventeenth  sections 
of  the  statute  (I).  The  Legislature  seems  to  have  taken  this  dis- 
tinction, that  where  an  interest  is  intended  to  be  actually  passed, 
the  agent  must  be  authorized  by  writing  ;  but  that  where  a  mere 
agreement  is  entered  into,  the  agent  need  not  be  cCKistituted  by 
writing ;  and  therefore  an  agent  may  be  authorized  by  parol  to 
treat  for,  or  buy  ao  estate,  although  the  contract  itself  must  be  in 
writing  (a)  (1)     It  is,  however,  in  all  cases,  highly  desirable  that 

(a)  WiUerc.  Kendon,5'Vin.Abr-S24,  store,  I  Sch.  &  Lef.  28,  cited;  Clijian  e. 

pL  4S  )  WeddSTbume  e.  Cbit,  in  the  Ex-  Cooke,  ib.  22;  Emmerson  v.  Heelis,  2 

chequer,  T.  T.  I77S  :  3  Woodd«s.  123,  Taunt.  38 ;  eee  2  Nev.  &  Per.  S30  ;  Crra- 

died  ;  Backer  e.  Caimneyec,  1  Eep.  Cn.  ham  t.  Uusaon,  5  Bing.  N.  C.  303 ;  C«l- 

17fi ;  Coles  n.  Trecothick,  9  Yes.  jun.  234  ,■  laghan  v.  Pepper,  2  Ii.  £q.  Rep.  399. 
I  Smith'!  Hep.  233  ;  Bsiry  r.  Lord  B«ny- 

o  Hr.  East's  7th  vdL  p.  666,  it  is  said,  t]u>t  by  the  fourth  w 
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the  agent  should  hare  a  written  authority.  Where  he  has  merely  a 
parol  authority,  it  must  frequently  be  difficult  to  prove  the  exist- 
ence *aDd  extent  of  it  (£)  ;  although  it  may  be  observed  that  his 
testimony  will  he  received  with  great  caution  against  his  signature 
as  agent.  IT,  however,  at  the  time  of  signing,  he  make  a  declara- 
tion that  he  has  no  authoiity,  his  principal  will  not  be  bound  (c). 
But  of  coirrse,  although  he  purchase  in  his  own  name,  yet  the  fact 
of  the  agency  so  as  to  charge  the  principal  may  he  made  out  by 
parol  evidence  (d). 

3.  In  a  case  in  Ireland  (e),  where  upon  a  parol  offer,  the  owner 
wrote  to  a  third  person,  stating,  that  if  be  thought  the  proposal 
the  value  of  the  place,  he  (the  owner)  was  satisfied,  and  the  pur- 
chaser deposited  the  purchase-money  with  ihe  third  person,  who 
made  a  memorandum  of  it,  and  stated  that  he  considered  it  a 
great  price,  and  signed  it;  the  agreement  was  enforced  upon  the 
ground  that  the  third  person  was  acting  in  the  place  of  the  seller, 
and  every  dealing  with  the  one  was  a  dealing  with  the  other. 

4.  Although  an  agent  is  authorized  to  sell  at  a  particular  price,  yet  it 
seems  that  his  clerk  cannot  contract  without  a  special  authority  or  agree- 
ment for  that  purpose  (_/")  ;  which,  however,  need  not  be  in  writing. 

5.  The  principal  may  revoke  the  authority  of  the  agent  at  any 
time  before  an  agreement  b  executed  according  to  the  statute, 
although  the  agent  has  previously  agreed  vtrbaUy  to  sell  the  pro- 
perty  (g)  ;  and  an  intended  purchaser  may  in  like  manner  revoke 
his  authority  to  his  agent  to  purchase  (A)  (I).  And,  on  the  other 
hand,  he  may  adopt  the  act  of  a  man  acting  as  his  agent  (i). 

(6)  Mortlock  r.  Buller,  10  Ves.  jun.        (/)  Cole«  b.  Trecotbick,  9  \m.  jim. 
29^.     Sec  Daniel  r.  Adams,  AmbL  495 ;    234  ;  Bloie  v.  Sattoa,  3  Mei.  237 ;  ara 
Charlewood  t.  The  Uukc  of  Bedford,  I     4  Bam.  k  Adol.  446. 
Atk.  497  {  Mid  SCO  S  Vin.  Abi.  o22,  pL        (;)  See  Farmer  t^.  Hobmeoo,  2  CHiap. 
"■    ' ""    ■        ■"     "         Cn,33e,n. 

ih)  Ab  to  Btlea  by  auction,  see  Blagden 
iTadbear,  12  Ves.  jun.  467  i  Mtwon  e. 
(d)  Wilson  r.  Hart,  1  Moore,  4j  ;  see    ArmitOigc,  13  Ves.  jun.  2S. 
Maraton  r.  Hoc,  8  Adol.  &  £11.  14.  (i)   Vide  infra,    p.    131 ;  De   Bal  t>. 

(c)Ficldc.Bolitnii,  IDru.  SlVftUb,  37-    ITioiiuon  3  Beav.  489. 

agent  to  sign  it  in  bis  befcalf,  unless  the  statute  positively  requires,  that  the  an- 
thoritr  also  should  be  in  -writing.  Story,  Aseney,  j60 ;  Blood  r,  Haidy,  15  Maine, 
61;  Champlin  r.  Parish,  II  Paige,  405 ;  ALia  r.  Plununer,  4  Urccnl.  258 ;  Epia. 
Church  of  Macon  r,  Wile>-,  2  Hill  Ch.  428;  Anderson  «.  Chick,  1  BaUey  Eq.  118; 
McComb  r,  Wright,  4  John.  Ch.  659 ;  Mortimer  v.  Comwell,  I  Hoff.  Ch.  S51 ; 
Botta  r.  Coiinc,  ib.  SO;  Lawrence  r.  Taylor,  6  ffill,  107,  112;  Shaw  p.  Nudd,  8 
Pick.  9 ;  Chitty  Contr.  (8th  Am.  cd.)  'l96,  199  and  notes  t  Dunlap's  Paley'a 
Agency,  laS,  ICO  and  nates;  Ewins  r.  Tees,  1  Binncy,  4fiO;  Talbot  e.  Bowen,  I 
Marsh.  (Kentucky)  433.  But  see  Nicholson  c  Mifflin,  2  Ball,  24S ;  Meredith  e. 
Mucosa,  1  Yeates,  200 ;  Vanhom  t.  Frick,  G  Serg.  and  H.  90. 

(1)  See  Storv,  Agtnor,  f{166— 467 ;  Donli^'i  Palsy's  Agmcy,  18S. 
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6.  The  auctiooeer  and  his  clerk  may  be  considered  as  the  con- 
stitued  agents  of  the  vendor;  he  appoints  the  former  to  announce 
the  biddings,  and  the  latter  to  take  down  the  names  of  the  pur- 
chasers and  the  prices  of  the  lots. 

7.  The  statute  requires  every  agreemeDt  as  to  lands,  or  some 
memorandum  or  note  thereof,  to  be  in  writing,  and  signed  iy  the 
party  to  be  charged,  or  some  other  person  thereunto,  (that  is,  to 
ttie  sigoiog  thereof)  (k)  by  hm  authorized.  And  that  as  to  goods, 
some  note  or  memorandum  in  writing  of  the  bargain  shall  be  made 
*uid  signed  by  the  parties  to  be  charged  by  such  contracts,  or  their 
ttgetitM  thereunto  authorized.  And  yet  it  has  been  decided,  that 
the  signature  of  the  party  to  be  charged  by  himself  or  agent  is 
sufficient,  even  in  a  contract  for  goods  (I),  although  the  other 
party  has  not  signed,  and  consequently  is  not  bound  ;  so  that  there 
appears  to  be  no  difference  between  the  two  clauses  of  the  statute, 
in  regard  to  the  appointment  and  power  of  an  agent. 

8.  It  ha^,  however,  been  repeatedly  decided,  that  an  auctioneer 
is  the  agent  of  both  parties  upon  a  sale  of  goods,  so  as  to  be  en- 
abled to  bind  them  both  under  the  statute  (m)  (1)  ;  whilst,  on  the 
contiaiy,  it  bad  been  decided,  and  lately  seemed  to  be  the  prevailing 
opinion,  that  the  auctioneer  was  not  the  agent  of  the  purchaser 
upon  a  sale  by  auction  of  eslatei,  so  as  to  be  authorized  to  bind 
liim  by  setting  down  in  writing  the  terms  of  the  contract  (n)  ;  but 
in  a  late  case,  upon  the  sale  of  an  interest  within  the  fourth  section, 
the  Court  of  Common  Fleas  held,  that  the  auctioneer  was  an  agent 

(k)  See  1  Vet.  &  Beam.  207.  obseirationii  in  the  2d  edit,  of  tliia  work, 

(I)  Allen  D.  BeonGt,  3  Taunt.  169.  p.  67—64. 

{m)  Simon  e.  MotiTOS,  3  Bon.  1921  ;  hi)  Stona&eld  r.  Jolmsoii,  I  Esp.  Ca. 

Bull.  :Ni.  Pri.   280  ;   I   BWknt.   699  ;  lol ;  Walker  i:  Constable,  2  Eap.  Ca. 

Rocker  r,  CannQeyer,  1  E»p.  Ca.  lOfl  ;  659  ;  1  Bos.  &  Pnl.  306  ;  Buckmaater  o. 

Hinde  v.  TVliitehouso,  7  Eaxt,  G68  ;  and  Uarrop,  7  Ves.  jun.  3il ;  13  Ves.  jun. 

see  Randean  o.  Wj-att,  2  H.  Blockst.  67  ;  4Sfi  ;    Colca  r.  Trecothick,  9  Ves.  jun. 

ndl  Ca.  JrOpin.  U2,  143;  FMlltmore  234;  1  Smith,  267;  nee  ISVes.  jon.  473. 
s.  Bany,  1  Camp.  Ca.  613 ;  and  ece  the 

(I)  The  anctloneeT or  hia  clerk  may  be  the  agent  of  both  parties;  and  tbeaig- 
natore  of  athec  to  an  entry,  otherwise  suffictent,  in  the  auctLonecr'a  book,  or  to  a 
memOTHiidum  statiDs  the  terma  of  the  contract  and  the  parties  thereto,  or  which 
refer  to  the  particulan  or  conditions  of  sale,  or  is  indorsed  theieon,  will  satisfy 
the  act.  Chitty,  Contr.  (8th  Am.  ed.)  272  i  Cleaves  o,  Fosa,  4  Grecnl.  1 ;  Jen- 
kins v.  HoKg,  2  Const.  Ct.  Rep.  821 ;  Qordon  v.  Sims,  2  M'Cord  Ch.  164  ;  Fngb 
c.  Chesseldine,  11  Ohio,  109;  Baptist  Church  d.  Bigelow,  16  Wendell,  28;Bnrke 
t>.  Haley,  2  GUman,  614;  Harts.  Woods,  7  Blackf.  668;  M'Comb  c.  Wright,  4 
John.  Ch.  669  ;  Episcopal  Charch  of  Macon  E.  Wiley,  2  TT;ll  Ch.  428  ;  Ander- 
aon  c.  Cbick,  1  Bailey  Eq.  118  ;  Alna  e.  Plummsr,  4  Oreenl.  26S  ;  2  Kent,  (6th 
ed.)640;  Buckmastcr  ti.  Harrop,  7  Vcsey  (Sumner'^  ed.)  341,  note  (c)  ;  Bennett 
e.  Carter,  Dudley  S.  C.  142;  Meadows  n.  Meadows,  3  M'Cord,  468;  Adams  v. 
ICMiUan,  7  Porter,  73;  Ents  v.  MilK  1  H'Mallaii,  4^3;  Brent  v.  Oreen,  A 
Leigh,  16. 
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for  the  purchaser,  even  upon  a  sate  of  estates.  Lord  C.J.  Mbiw- 
field,  in  deliveriog  judgiiieDt,  asked,  By  what  authority  does  he 
write  down  the  purchaser's  name  ?  By  the  authority  of  the  pur- 
chaser. These  persons  bid,  and  aonounce  their  biddiags  loudly, 
and  particularly  enough  to  he  heard  by  the  auctioneer.  For  what 
purpose  do  they  do  this  ?  That  he  may  write  down  their  names 
opposite  to  the  lots ;  therefore  he  writes  the  name  by  the  authority 
of  the  purchaser,  and  he  is  an  agent  for  the  purchaser  (o).  In  a 
later  case  (p),  the  Court  of  Common  Pleas  adhered  to  their  former 
decision,  and  they  considered  the  signature  by  the  auctioneer  of  the 
purchaser's  name  alone,  sufficient,  although  he  was  only  an  agent, 
to  bind  the  principal ;  and  the  conditions  expressly  required  that 
the  highest  bidder  should  sign  a  contract  for  the  purchase.  The 
principal,  however,  was  present,  and  did  not  object  to  the  signature 
fay  the  auctioneer  until  after  it  was  made.  The  action  in  this  cue 
was  brought  for  the  auction  duty,  Up'>n  a  bill  filed  by  the  seller 
for  a  specific  performance,  the  Master  of  the  Rolls  decreed  it, 
following  the  decisions  in  the  Common  Pleas,  although  his  own 
opinion  was,  that  an  auctioneer  is  not  the  agent  of  the  pur- 
chaser {q).  *The  rule,  therefore,  may  now  be  laid  down  generally, 
that  an  auctioneer  is  an  agent  lawfully  authorized  by  the 
purchaser. 

9.  And  an  auctioneer's  clerk  who  takes  down  the  biddings 
openly  is  considered  the  agent  of  both  the  seller  and  purchaser  (1). 
The  clerk  is  constituted  deputy  by  the  whole  room,  and  the  por^ 
chasers,  by  their  silence  when  the  hammer  falls,  give  him  thmr 
authority  to  execute  the  contract  on  their  behalf,  end  this  prevents 
the  necessity  of  each  purchaser  coming  to  the  table  to  make  the 
entry  for  himself.  It  is  not  necessary  to  suppose  that  the  vendor 
rested  a  particular  confidence  in  the  auctioneer  for  the  purpose  of 
putting  down  the  names  in  the  sale-book.  He  may  be  taken  to 
have  constituted  tliat  person  his  agent  for  the  making  of  such 
entries  whom  the  auctioneer  might  choose  to  appoint  (r). 

10.  But  upon  a  sale  of  gonads  by  an  executor,  who  before  the 
sale  agreed  with  a  legatee  that  he  might  bid  at  the  sale,  and  the 
price  should  be  set  off  against  the  legacy,  which  Uie  legatee  did,  it 

(0)  EmmBraon  v.  Heelii,  3  Taunt.  SS.  JS7 :  1  Jac.  ft  Walk.  350 ;  Kenworth;  a. 
See  1  Cu.  AndOpin.  142,  U3.  SchaSeld,  2Baro.&Cieu.916i  4Do«L 

(p)  Vndte  D.  Proctor,  4  Taunt,  209,       &  Ry.  658. 

(;)  Eemys  v.  Prootoi,  3  Vca.  ft  B«.        (r)  See  p.  134. 

(1)  Ant*,  133.  In  note. 
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was  lield  that  an  actioD  bf  the  seller  for  the  price,  under  the  cod- 
ditions  of  sale,  could  not  be  maintaiDed  ;  that  the  auctioaeer  is  not 
ex  vi  termini  agent  for  both  parties,  and  that  be  was  not  so  here  ; 
and  that  bis  putting  down  the  name  was  merely  to  fix  the  price,  and 
oot  to  biod  this  purchaser  to  the  cboditions :  the  purchaser  under 
DOnditioos  of  sale  cannot  give  evidence  to  vary  the  contract,  hut 
here,  properlv  speaking,  the  legatee  did  not  so  purchase  («). 

11.  And  this  principle  of  implied  agency  io  an  auctioneer  is  not 
extended  to  other  cases  (t). 

13.  It  was  always  clear,  that  an  auctioneer,  sppointed  by  a 
veador,  was  a  good  agent  (or  hin  within  the  statute  (u). 

13.  And  although  a  purchaser  bid  by  an  agent,  yet  the  auction- 
eer is  sUU  duly  authorized  to  ugn  the  agreement  (u>). 

14.  The  agent  must  be  a  third  person  ;  neither  of  the  cootract- 
bg  parties  can  be  the  agent  of  the  other  (x)  ;  and  therefore, 
although  a  purchaser  is  bound  by  the  signature  of  the  auctioneer, 
yet  the  auctioneer  himself,  cannot,  although  the  seller  could,  main- 
Cain  an  action  upon  such  a  contract,  because  the  agent  whose  sig- 
■ature  *is  to  bind  the  defendant  must  not  be  the  other  contracting 
party  upon  the  record  (y)  (1). 

15.  This,  however,  has  since  been  doubted  (x)  ;  and  it  was  held 
that  the  auctioneer's  clerk  can  bind  the  purchaser  by  an  entry 
made  in  his  presence ;  and  as  the  clerk  had  made  the  entry,  the 
auctioneer  was  nllowed  to  maintain  the  action.  It  was  not  neces- 
Mry  to  overrule  Farebrotfaer  v.  Simmons  ;  hut  the  oploion  of  the 
Court  was  in  favor  of  the  auctioneer's  power  to  maintain  an 
actioD,  altiiough  be  signed  as  agent  of  the  other  party.  It  was 
certainly  irregular,  it  was  said,  that  the  contracting  parties  should 
act  as  each  other's  agents,  but  it  was  very  different  where  the 
contract  is  signed  by  an  individual  who  was  not  either  of  the 
contractora. 

16.  Finally,  a  contract  by  one  as  agent  for  another  is  valid  under 
the  statute,  although   the  alleged  agent  had  no  authority  at  tbe 

<>)  ButleR  ■■  Fumcll,  1  Adol.  &  Ell.  (x)  3m  Wrighto.  Duiuib,  2  Cunp.  28S 

792.  (17th  uction). 

(()  liord  Qlsngal  r.  Bvnard,  1  Eee.  (y)  Farebrother  v.  Siounoiu,  6  Bun. 

769.  ft  ALL  333  (I7th  sectioiL). 

(u)  Viit  uipra.  (:)  Bird  v.  Boulter,  1  Ner.  &  Mum. 

(v)  Emmenonv.  HmUi,  3  Tuint.  BS ;  }13;lBtni.ft  Adol.147  (17tlitectian); 

"White  V.  PmctoT,  1  Taunt.  209.  lee  Qtabam  e.  Miumii,  6  Bing.  N.  C.  603. 


(I)  8«e  Btm7,  Agraor.  f9  ;  Dnnli^'i  Pale;'*  Agano]',  8S  in  nota  (3),  KO,  in 
D0ta(7). 
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'3.  Salu  by  auction  vitMn  On  ttatuf.        |  10.  Bvt  agnemnU  n 


d.  We  hare  aaaa  whst  is  oonadared  a  sufficieBt  agreenteot  to 
take  a  case  out  oi  -the  statnta  ;  but  there  are  caae«  in  which  tb« 
|i(rfonnaBce  of  bb  agieetneat  will  be  cooapelled,  altfaoogh  the  term* 
«f  it  an  BDt  reduced  to  writisg  :  for  tbougb  tbe  statute  pronded 
ifait  no  BgreenteQt  sbookl  be  good,  unless  signed  b;  tbe  par^  to 
te  bound  thereby,  or  some  pencm  authorized  by  him,  yet  on  oB 
4fae  questions  upoo  that  statute,  tbe  purport  of  making  h  has  been 
Uendoed,  tik.  to  pieTeot  fcaiids  and  peijuries ;  and  where  tbo* 
*baa  appeared  to  be  no  danger  of  either,  the  courts  hare  endeavand 
to  take  the  case  out  of  the  statute  (a). 

2.  Upon  this  ground  it  was  that  in  the  case  of  Simon  «.  Motiras, 
Lord  Maos&eld  and  Mr.  Justice  Wilmot  expressed  a  clear  opinion, 
m  which  Mr.  Justice  Yates  was  inclined  to  concur,  that  sales  by 
aacti(»i  were  not  within  the  statute,  because  the  solemnity  of  that 
kind  of  sale  precludes  all  peijuiy  as  to  the  fact  itself  of  sale.  The 
ease,  howerec,  which  arose  upon  the  sale  of  goods,  was  determined 
upon  the  ground  of  tbe  constructive  agency  of  tbe  auctioneer  (ft), 
who  had  set  down  in  writing  the  name  of  the  purchaser,  he.  (c). 

'Succeeding  Judges  have  entertained  a  different  opinion  on  the 

(•)  See  1  Tee.  221. 
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gnat  qacstioD,  whetiier  sales  by  aoction  no  wittin  Aa'sbtntB  aC 
friudi ;  aod  it  has  aeconlin^y  baea  mace  fraqmntly  deddod,  that 
sales  by  auctioo  of  estates  (d),  and  even  of  goods,  ace  inlhin  ths> 
statute  (e)  (I). 

3.  But  on  the  ground  that  there  is  no  danger  in  aucfa  a  trans^ 
action  of  Oilier  &aud  or  peijury,  a  sale  belbie  a  Master,  under  die. 
decree  of  a  caait  of  equity,  will  be  caified  mto  exeeution,  allboogb 
the  purchaser  did  not  subscnbe  any  agreemuit  The  judgment  of 
the  Court,  in  confinning  the  purchase,  takes  it  out  of  the  statute  (/)(2). 

4.  So  if,  under  a  reference  to  a  Master,  an  agreement  be  mad« 
to  lay  out  trust-money  in  the  purchase  of  particular  Ituds,  and  tha 
Master  make  his  report  accordingly,  and  the  report  be  confirmed 
without  any  opposition  by  the  owner  of  the  estate,  the  puichasv 
will  be  carried  into  a  specific  execution,  although  no  agreement 
was  signed  by  the  vendor.  The  sale  is  a  judicial  sale,  whiofa  tikes 
it  entirely  out  of  the  statute  (g-)  (3). 

5.  It  has  been  repeatedly  determined  in  equity  (A),  that  if  a  lull 
be  brought  for  tha  execution  of  an  agreement  not  in  writing,  not 
ao  stated  in  the  bill,  yet  if  the  defendant  put  in  his  answer,  and 
confess  the  agreement,  Uiat  takes  the  case  entu«ly  out  of  the  mis- 
ebief  blended  to  be  prevented  by  the  statute ;  and  then  being  no 
*danger  of  perjury,  the  Courtwould  decree  it ;  and  if  the  defendant 
should  die,  upon  a  bill  of  revivor  against  his  hdr,  the  same  decree 
would  be  made  as  if  the  ancestor  were  living,  the  principle  going 
throughout,  and  equally  binding  the  representatives  (t)  (4). 

6.  Lord  Bathurst,  however,  hdd  that  an  agreement,  not  in  part 
performed,  could  not  be  carried  into  execution,  although  ctmCessed 

(d)  Stansfield  v.  Jolukson,  1  Eap.  Ca.  (_t)  Eenworthy  v.  Schofield,  SBuri.  & 

101  i  Walk«T  V.  Conitable,  2  B^  Ch.  Crau.  940  ;  4  DovL  t  Ey.  SfiS. 

U9 :  1  BcN.  It  FuL  306 ;  Bnckmaster  e.  (/)  Attorney  General  c.  Day,  1  Yta. 

Hanop,  7  Ves.  jun,  341,  affirmed  on  ap-  218 ;  and  eee  12  Vee.  jun.  472. 

pMO,  Dec  180S  ;  Blagden  v.  Brodbeai,  (s)  &-  ^■ 

U  Ves.  Jan.  466  j  and   Coles  c.  Tre-  (A)  Croyatons.  Banes,  Free.  Cha.  208; 

eothick,   9   Ves.  jnn.    249 1    Hinde  o.  and  tee  1  V«8.  221,  4il ;  AmbL   sas ; 

Vhitelioaae,  7  East,  SAS ;  Mason  v  Aim-  Moeo.  370  ;  and  Synumdson  c  TwMd, 

itage,   13  Ves.  jun.  26;  Higginson  v.  Free.  Cha.  437;    OUb.  Eq.  lUp.  35; 

Clowes,  tS  Tea.  inn.  S16.    The  o»ae  of  Wanby  v.  Sawbridge,  1  Bra.  C.  C.  414, 

Symonds  v.  Ball,   8  Term    Eep.    161,  oited. 

tamed  on  the  particalor  proTiaions  oC  (t)  Per  Lord  Hardwicke,  see  1  Tea. 

■uotliei  act  of  parliament.  221. 

ri)  2  Kent,  (6th  ed.)  £39,  940 ;  Cbitty  Contr.  (Sth  Am.  «d.}  272 ;  Duolap'a 
Faley'a  Agency,  313,  314  and  notea ;  tote,  131, 132  and  in  notoa ;  lackson  e.  Cat- 
lin,  2  John.  24S  ;  8  John.  40Q  ;  Simonda  v.  CatUn,  2  Cainea  Bqi.  61,  64. 

(2)  See  Boyhinv.  Smith,  3  Unn£  102. 

(3)  See  Per  Kent,  J.  in  Simondi  v.  CatUn,  3  Cainw  B«p.  64. 

(4)  Sm  noM,  pMt,  18B. 
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hf  the  answer.  In  Eyre  «.  Popham  (k),  addressing  bimsetf  to 
Mr.  Ambler,  be  asked  if  there  was  any  case  in  which  there  Irad 
been  a  denree  founded  upon  a  corfession  generftUy  without  a  part 
performed  ?  and  Mr.  Ambler  replied,  ihat  in  some  of  the  cases,  tho 
Chancellcv  bad  been  raeDtioaed  to  bare  sitid  it,  but  he  never  found 
a  decree.  In  giving  judgment,  he  is  reported  to  bare  said,  "  This 
is  not  an  agreemeut  in  writing,  upon  the  statute  of  frauds ;  but  the 
question  is,  whether  it  is  an  agreement  which  ao  appears  as  that 
the  Court  will  decree  a  performance.  It  has  been  said,  that  it  is  a 
known  rule  in  tbis  Court,  that  where  an  agreement  appears  con- 
fessed, the  Court  will  decree  a  pnformance  though  no  part  has 
been  performed ;  some  dictumi  there  hare  beeu,  but  Mr.  Ambler 
confesses  Uiat  he  has  found  no  decree  ^that  where  the  substance 
clearly  appears,  though  in  parol,  without  any  part  perfonned,  the 
Court  will  decree  an  agreemeDt  to  be  executed.  I  think  it  cannot 
pe  possible  ;  this  Court  cannot  repeal  the  statute  of  frauds,  or  any 
statute.  The  King  has  no  such  power,  by  the  constilutioa,  in- 
trusted to  him ;  and  therefore  there  can  be  no  such  power  in  his 
delegates.  The  only  case  I  know  that  takes  a  contract  out  of  the 
statute  is  of  fraud,  and  the  jurisdiction  of  this  Court  is  principally 
intended  to  prevent  fnud  and  deceit.  Where  a  parly  has  given 
ground  to  another  to  think  be  had  a  title  secured,  the  Court  will 
secure  it  to  him.  The  ground,  therefore,  in  making  and  refusing 
decrees,  has  been  fraud.  It  can  never  be  laid  down  by  the  Court, 
that  where  the  substance  appears  it  shall  be  executed.  It  would 
not  haye  been  so  at  common  law." 

7.  In  the  discussion  of  the  foregoing  case,  neither  the  bar  nor 
the  Court  appear  to  hare  been  aware  of  a  case  before  Lord 
Macclesfield  (/),  in  which  the  defendant  having  pleaded  the  statute 
of  frauds  to  a  bill  seeking  a  specific  performance  of  a  parol  agree- 
ment, he  said,  the  plea  was  proper,  but  then  the  defendant  ought, 
hy  answer,  to  deny  the  agreement ;  for  if  be  confessed  tb«  agree- 
ment, the  Court  would  decree  a  performance,  noiailhstanding  the 
tiatuie ;  for  that  such  confession  would  not  be  looked  upon  as  per- 
jury, *or  intended  to  be  prevented  by  the  statute.  And  he  there- 
fore confirmed  an  order,  that  the  plea  should  stand  for  an  answer, 
with  liberty  for  the  plaintiff  to  except  thereto,  and  that  the  benefit 
thereof  should  he  saved  to  the  defendant  until  the  hearing  of  the 

{k)  Loin,  SOS,  SOS ;  and  see  E^e  e.  Bro.  C.  C.  S66,  cited ;  and  aee  Hartley 
IvMOO,  2  Bro.  C.  C.  £63,  cited.  v.  WilkinaoD,  Irish  Teen  Rep.  3fi7. 

{1}  Child  V.  Oodalphin,  1  Dick.  39 ;  2 
[•1S71 
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cause.     And    Lord    Hardwicke  appears  to  have   entertained    the 
same  opbion  (m)  (I). 

8.  In  Whitchurch  c.  Bevis  (n),  Lord  Thurlow  at  first  expressed 
his  opinion,  that  the  only  effect  of  the  statute  was,  that  an  agree- 
nt«it  should  not  be  proved  aUunde.  !Vo  evidence  that  could  he 
pTen  would  sustain  tiie  suit  if  the  defendant  answered  and  denied 
the  agreement.  In  this  case  the  agreement  was  confessed,  hut 
the  statute  was  pleaded,  and  it  was  ultimately  decided  on  its  own 
particular  circumstances.  Lord  Thurlow  said,  he  meant  to  deter- 
mine upon  the  ground  of  this  particular  case ;  because  it  might 
become  to  be  more  seriously  considered  what  sort  of  a  verbal 
agreement,  notwithstanding  the  plea  of  the  statute  of  frauds, 
mignt  be  sustained,  as  being  confessed  by  the  answer,  so  as  the 
Court  would  carry  it  into  execution.  He  added,  that  he  was  pre- 
pared to  say,  if  there  were  general  instructions  for  an  agreement, 
ciHisisting  of  material  circumstances  to  be  hereafter  extended  more 
at  large,  and  to  he  put  into  the  form  of  an  instnunent,  with  a  view 
to  be  signed  by  the  parties,  and  no  fraud,  but  the  party  takes  ad- 
vantage of  the  loau  panitentia,  he  should  not  be  compelled  to 
perform  such  an  agreement  as  that,  tcAen  he  uuuto  upon  (he  ttatute 
of  fraudM. 

9.  It  is  curious  to  observe  the  different  opinions  which  have  pre- 
vailed on  this  point.  Lord  Macclesfield  held,  that  if  the  agree- 
ment was  confessed,  even  a  plea  of  the  statute  would  not  protect 
the  defendant ;  in  which  opinion  he  seems  to  have  been  followed 
by  Lord  Hardwicke.  On  the  other  hand.  Lord  Bathurst  thought 
that,  unless  there  were  fraud,  an  admission  of  the  agreement  by 
tiie  defendant  would  not  enable  the  Court  to  decree  it,  although 
the  defendant  did  not  insist  on  the  statute.  Lord  Thurlow  appears 
to  have  been  of  opinion,  that  if  the  agreement  was  admitted,  the 
statute  could  only  be  used  as  a  defense  where  there  was  a  clear 
locus  panitentia,  but  that  evidence  could  not  he  admitted  to  falsify 
the  defendant's  answer. 

10.  None  of  the  foregoing  opinions  has,  however,  been  attended 
to.  Mr.  Baron  Eyre  seems  to  have  led  the  way  in  holding,  that 
if  the  defendant,  by  his  answer,  insisted  upon  the  statute  of  frauds, 
*a  specific  performance  could  not  be  decreed,  although  he  confessed 

(Bi)SceCottingtoni'.netcher,3Atk.        (n)  2  Bro.  C,  C.  So9;  rpeAiiu's  ed. 
ISS ;  and  eee  3  Atk.  3 ;  but  lee  1  Ves.    S69  note  (i)]  2  Dick.  694. ' 
jnn.  21. 

(1)  See  Smith  v.  BnaUfotd,  I  Deaans.  3fiO. 

1*1 38] 
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tbe  agmenwDt  (o).  And  Lord  Thuribw,  notwithstaadiog  hw 
opinion  in  Whilcburch  e.  Bevis,  said,  in  tbe  priot  case  of  Whit» 
bnad  e.  Brockhurst,  that  it  should  ntiier  seem  tiiat  if  the  defen- 
dant  confesses  Uie  agieemMit  in  his  answer,  but  insists  upc»  tbe 
statute,  it  would  be  more  ample  and  conlbnnable  to  reason  to  sa^ , 
that  the  statute  should  be  a  l«r  to  tbe  plaiotiff's  claim  (p)  :  and 
these  opinions  bare  been  adopted  by  Lord  Rosslyn  aod  Lord 
Eldon  (g) ;  and  Sir  William  Grant  actually  datuded,  that  tbe 
statute  may  be  used  as  a  bar  to  the  relief,  although  the  agreemeDt 
be  adcnitted  (r).  It  is  immaterial,  be  said,  what  admissions  are 
made  by  a  defendant  insisGng  upon  the  benefit  of  the  statute,  for 
be  throws  it  upon  the  plaiDtiff  to  show  a  complete  written  agree- 
meot ;  and  it  can  no  more  be  thrown  upon  the  defendant  to  supply 
defects  in  the  agreement,  than  to  supply  tbe  want  of  an  agree- 
ment (1). 

11.  Where,  however,  a  defendant  has,  by  answer,  adnutted  tbe 
agreement,  and  submitted  to  perform  it,  be  cannot,  by  an  answer 
to  an  amended  bill,  plead  the  statute  of  frauds  (s)  (2). 

13.  If  tbe  defendant  deny  the  agreement,  he  may  be  tried  tdr 
peijury  ;  but  a  conviction  will  not  enable  equity  to  decree  a  pei^ 
formaoce  of  the  agreement  (l)  (I)  ;    and  therefore,  as  the  plaintiff 

(a)  Stewart  n.  CareleBs,  2  Bn>.  C  C.  16S  i  [Samner's  ed.  note  (c)]  Me  mbo  3 

1)64,  fiSfi,  cited ;  Walten  v.  Uorgan,  2  Ball  Sc  Beit.  349. 

Cox,  3S9.  (t)  Spumsic.  FitigBnld,  6  Tm.  jnn. 

(p)  Seel  Bra.  C.  C.  416.  643. 

(j)  Moore  o.  Edwards,  4  V«p.  jnn.  23  {  (()   Bartlett  v.   KekengUl,  *    Burr. 

Cooth  B.  Jackson,  6  Ves.  jnn.  12 ;  Row  32S5 ;  4  East,  A7T,  n.   (fi);  I  Coz,  IS, 

V.  Teed,  IS  Ve«.  Jan.  37S ;  me  Rondeau  See  Raatel  e.  Eutchiiisoa,  I  Dick.  44, 

p.  Wyatt,  2  H.  Blackat.  63 ;  and  1  Roae,  and  FeU  c.  ChamberUin,  2  Dick.  484 ; 

300.  Burden  *.  Btowning,  2  Tannt.  fi20. 

(r)  Blagden  c.  Bradbcar,  12  Tea.  jun. 

(I)  It  appears  that  the  plaintiif  in  Fell  v.  CliambeiUin  did  prefer  a  bUl  of  in- 
dictment for  penury  against  the  defendant ;  and  tbe  Master  of  the  Rolls  nanted 
•n  order  to  the  aix  clerks  to  delirer  the  bill  and  answw,  intem^fatoriesi  and  depo- 
ddona  of  witnesses  to  a  solicitor,  in  order  to  be  produced  at  the  triaL    Bab.  Ijb. 

A.  1772,  fo.  4S6. 


may  neierthelcss  have  the  benefit  of  the  statnte,  if  he,  by  Ms  answer,  prays  the 
beneflt  of  it.  If  he  doe*  not  thus  inaiat  on  the  beneKt  of  the  statute,  he  must  b« 
taken  to  renounce  it.  Woods  c.  Dike,  11  Ohio,  46S,  2  Story  Eq.  Jur.  {766  to 
J76S  ;  Flagg  c.  Mann,  2  Sumner  C.  C.  628,  629 ;  Newton  r.  Swaiey,  8  N.  Eamp. 
0 ;  Thompson  o.  Todd,  1  Peters  C.  C.  388  ;  Talbot  r.  Bowen,  1  Marsh,  437 ; 
Bowton  V.  Bowton,  1  Hen.  &  Munf.  91  ;  Steams  v.  Hubbard,  8  Oreenl.  320; 
Story  £q.  PL  {763  \  OnUiio  Bank  c.  Boot,  3  Paige,  478  ;  Cozine  r.  Oraham,  2 
Paige,  177 ;  Thornton  v.  Henry,  2  Scanmou,  219  ;  Ac(jenbright  v.  Campbell,  8 
Hen.  ft  Mnnl  144 ;  Givens  B.  Calder,  3  Desaus,  171 ;  Harris  t.  Knickerbocker, 
6  Wendell,  63S :  Allen  e.  Chambers,  4  Iredell  £q.  12S  j  Smith  v.  Brailaford,  1 
Desaus.  360 ;  Keir  >.  Love,  1  Waah.  172 ;  Fowler  v.  I^wis,  2  Marah.  446. 

(3;  Story  Eq.  Fl.  {768;  2  Story  Bq.  Jut.  {TSA;   Coiine  v.  OnJuun,  2  Pug^ 
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euDot  svail  biouelf  ia  any  eiri!  proceedings  of  the  eaarictioii  of 
the  defeodiuit,  he  is  a  competent  witness  to  prove  the  peijuiy  (u). 

13.  But  in  Rex  v.  Dunston  (x),  where  the  agreement  was  by 
parol,  and  the  defendaot  pleaded  the  statute,  and  by  answer  de- 
nied the  agreement  itself,  upon  an  indictnient  for  peijuiy,  Abbott, 
C.  J.,  said  that  it  did  not  appear  from  the  note  of  Bartlett  v. 
^ickersgill  whether  the  statute  t^  frauds  was  there  pleaded  and 
nUed  oa.  But  in  this  case,  as  the  defendant  had  pleaded  the 
■tatute,  he  was  of  opiniott  that  his  denial  of  an  agreement,  which 
by  the  statute  was  not  binding  upon  him,  was  immaterial.  It  is 
oeceseary  that  the  matter  sworn  to,  and  said  to  be  false,  should  bo 
matoial  and  releTant  to  the  matter  in  issue. 

(h)  The  King  I.  Boeton,  i  Bast,  £72.  (z)  Ry.  &  Mood.  109. 

ITT;  Ontario Bmk «.  Boot,  gF«i:gD,478;  Woods e. Dike,  11  Ohio, 4eS  ;  2  Danidl 
Ch.  Pi.  (lit  Am.  ed.)  751  snd  in  note  ;  Vsiii>eU  v.  Woodward,  2  SandL  Ch.  14B. 
Where  the  defendant  baa  neglected  to  pnt  in  an  answer,  in  compliance  with  a 
rule  of  the  court,  it  wai  held  a  Bofficient  adnuaiion,  to  obai^  a  put;  upon  a  oon- 
bact,  within  the  atatnte  of  frauds,  aet  forth  in  the  bill.    Newton  t>.  Swazey,  S  N. 


SECTION  Tn. 

or    FBATTS    kSD   PAST    PEBrORMlHCC. 


3.  Part  ptifimHonet,  jmreJ 

a.  mat  melt  an  a  part  perfirwitnu: 

4.  Dflitwy  of  abtraet*  or  ttia  Ukt,  ntH. 
6.  Dilivery  of  potttiian  tuffieitnt. 

6.  UhU—  TtftraUe  to  anaUwr  title,  or 

■cmngAttfy  vitoUiti, 
T.  Pnfiitmt  vf  rmttvhert  Mugldtnt. 
I.  Etpmdiiurt  in  imprvitnunti. 


10.  Payment  of  purchatt~moiu]/  ituvf- 

fidtnt,  imhbk. 
IB.  Paymmt  of  amatio*  dmg  iiui^ficwtt. 

17.  Aeti  done  to  a  man'i 

18.  Dittinit  loH. 

19.  WJierf  t»rmi  of  asremnmt  tr»  w>- 

29.  Beprferttatitiet    botmd    vktrt    fori 

parfornuote*. 
80.  Wlitth»mmai7titr-m(ntUmni, 

31.  Itrut  diMcied. 


1.  Thzbk  are  other  cases  taken  out  of  the  statute,  not  so  much 
flti  the  principle  of  no  danger  of  peijury,  as  that  the  statute  was 
not  intended  tb  cieata  or  protect  (iuud.    Lord  Keeper  North  ap- 
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pean  to  have  entertained  a  floating  opinkui,  although  be  never 
actually  decided  the  point,  that  if  the  plaintiff  laid  in  his  bill  that 
it  was  part  of  the  agreement  that  the  igreement  should  be  put 
into  writing,  it  would  take  tbe  case  out  of  the  statute  (a).  In  a 
case  before  Ijori  Thuriow  (b),  this  doctrine  was  stated  at  the  bar; 
and  in  answer  lo  it  he  said,  he  took  that  to  be  a  single  case,  and 
to  have  been  overruled.  ,  Ifyov,  interpoie  the  tmdium  of  fraud,  by 
which  the  agreement  it  prevented  from  being  put  into  writing,  he 
agreed  to  it  (1),  otherwise  he  took  Lord  North's  doctrine,  'that  if  it 
had  beeo  laid  in  the  bill,  that  it  was  a  part  of  the  agreement  that 
it  should  be  put  into  writing,  it  would  have  done,'  to  be  a  sio^e 
•decision,  and  contradicted,  though  not  expressly,  yet  by  the  current 
of  opinions. 

3.  So  where  agreements  have  been  carried  partly  into  execution, 
the  Court  will  decree  the  performance  of  them,  in  order  that  one 
side  may  not  take  advantage  of  the  statute,  to  be  guilty  of 
fmud  (c)  (I)  (3). 

(a)  Hollu  ».  'WMting,  or  Edward*,  I  C.  SSS. 

Tem.   ISl,  150;  Leake  b.  Monice,   2  (c)  S«e  1  Tm.22I;  T*]rl<np.B«eeh,I 

Cha.  Ca.  13S.  Ve«.  397. 

(i)  Whitchurch  V.  Boria,  3  ,Bro.  C. 

(I)TheRTaimd  of  Tslisf  in  theae  CM«a  i«  frand,  and  that  ipedea  of  frkud  which 
is  conuBsble  in  equity  only ;  althongh  it  aeema  that  the  Court  of  King's  Bench 
ones  held,  that  where  an  agreement  w«a  partly  executed,  it  wot  tatailg  outo/tJn 
ttalute.  See  1  Bro.  C.  C.  f~ 
~[)  In  this  case  the  plai: 

for  which  she  had  M         ,    ,   ._, -„--       . 

1  receipt  given  by  the  defendant,  the  conI«nt8  of  which,  however,  are  n< 

■tated  in  the  Regiatrar'B  book.    The  defendant  podtively  denied  the  agreement, 

and  inriited  that  the  plaintiff  waa  only  tenant  at  wilL     Reg.  Lib.  A.  17SS,  to.  652, 

by  the  name  of  Dmton  v.  Seward;  i£tJ.  717,  by  the  name  of  Denton  v.  Stewut. 

(1)  See  Jenkina  v,  Eldredge,  S  Story  C.  C.  ISl,  290  b 
2  Sumner  C.  C.  228 ;  ante,  125  ;  2  Story  Eq.  Jur.  {7i  .  . 
Edwarda  Ch.  47  ;  Kennedy  v.  Kennedy,  2  Alabama,  671 1  Blmchard  c.  Moore, 
*  J.  J.  Marah.  471  i  Weeley  t.  Thomas,  B  Han.  &  John.  24  ;  Watkina  v.  Stockett, 
6  Harr.  &  John.  433  ;  Chetwood  e,  Biittian,  1  Green  Cb.  438.  The  l»w  U  other- 
wise in  Miuissippi,  Box  v.  Stanford,  13  Bmedes  &  Marsh.  93. 

(2)  4  Kent,  (Sth  ed.)  4fil ;  Phillips  d.  Thompaon,  t  John.  Ch.  131 }  Eaton  v. 
Whitaker,  IB  Conn.  222 ;  Rhodes  r.  Rhodea,  3  Sand£  Cb.  27S  j  Maryland  Sav- 
ingl  Bank  u.  Schroedcr,  8  Oill,  &  John.  94  ;  Carlisle  d.  Fleming,  1  Harr.  4:il ;  Til- 
ton  c.  Tilton,  9  N  Hamp,  3S6  ;  Jenkina  r.  Eldredge,  3  Story  C.  C.  ISl  \  2  Starr 
Eq.  Jur.  {799  ;  Annan  v.  Merritt,  13  Conn.  i79,  491 ;  Newton  v.  Swazey,  8  H. 
Hamp.  9,  13 ;  Smith  c.  P&tton,  1  Serg.  &  R.  80 ;  Wetmore  c.  White,  2  Calnea 
Caa.  87  :  Billington  o.  Welsh,  5  Binney,  129,  131 ;  Chitty  Conti.  (Sth  Am.  ed.) 
272,  273,  in  notes  ;  Niven  r.  Belknap,  2  John.  ST3,  587. 

The  ground  on  which  courts  of  equity  proceed  in  decreeing  specific  perfbnn- 
ance  of  parol  contracta,  within  the  statnte  of  &auda,  partly  executed,  is,  that  it 
would  be  a  fraud  upon  the  party,  who  has  acted  under  the  agreement,  if  the 
tranucticm  were  not  completed.  Hamilton  e.  Jonee,  3  Qill,  &  John.  127  i  Heth  n. 
WDoldridge,flRandolph,S06,  607;  Carliile«.  Fleming,  lEan.  421,  430;  Towna- 
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3.  An  agieement  will  not  be  considerod  as  partly  ^ecuted,  unless 
the  tcts  done  we  such  aa  could  be  done  witboo  other  view  or  design 
than  to  perform  the  agreement,  or  perhaps,  to  speak  more  correctly^, 
with  the  view  of  the  agreement  being  performed  ;  and  if  it  do  not 
appear  but  the  acts  done  might  have  been  done  with  other  views, 
the  agreement  will  not  be  taken  out  of  the  statute  ((f)  (1). 
.  4.  Neither  will  acts  merely  introductory,  or  ancillary  to  an 
agreement,  be  considered  as  a  part-perfondance,  although  attended 
with  expense.  Therefore,  delivering  an  abstract,  giving  direcdons 
fat  conveyances,  going  to  view  the  estate,  fixing  upon  an  appraiser 
to  value  stock,  making  valuations,  &c.  (e),  will  not  take  a  parol 
t  out  the  statute  (2). 


(rf)  Gunter  v.  Ha]«ey,  AmbL  S86  j  L«-  Whitchurch  c.  Bevia,  2  Bro.  C.  C.  6S9 ; 

COD  r.  Mertuis,  3  Atk.  1 ;  sod  see  19  Te«.  Whalej  b.  Bagenal,  S  Bro.  P.  C.  64S ; 

Jan.  479.  Cookeo.  Tombs,  2  AuM.  430;  wdiM 

(e)  Caerk  v.  Wright,  1  Atk.  12 ;  Whit-  Cooth  v.  Jackson,  6  Vea.  jiin.  12 ;  and 

bread  e.  Brockhont,  1  Bro.  C.  C.  412  j  Redding  e.  Wilkes,  S  Bro.  C.  C.  400. 
Cole  B.  White,  1  Bro.  C.  C.  409,  dted ; 

«adii.Hottstoi],ib.632,  540;  Anderaoni.  Chick,  1  Bulej  £q.  116,  134;  M'Keer. 
PhillipB,  9  Watts,  96,  96 ;  Alten't  estate,  1  Watts  &  B.  8B3,  S86  ;  PaiUlluM  v. 
VsaCortUodt,  1  John.  Ch.  274,  284. 

In  some  of  the  States  the  courts  do  not  audeitake  to  decree  ipedfio  peifbim- 
once  of  parol  agreementa  within  the  statute,  although  there  h»s  been  a  pait  per- 
fbrmauce.  See  Patton  n.  M'Clure,  Hartin  &  Yerger,  333  ;  Eidlef  v.  M'Naijy,  2 
Hnraph.  174 ;  Dwi^t  o.  Pomeroy,  17  Man.  803,  327 ;  Biooka  v.  Wheelock,  11 
Fkk.  4S9  i  Ellit  e.  EUis,  1  Der.  £q.  341  j  Albeav.  OiifBn,  2  Dev.  &  Bate  Eq.  9; 
Dann  v.  Moore,  S  Ireddl  Eq.  364  ;  Allen  v.  Chambers,  4  IredeU  Eq.  130  ;  Box  . 
s.  Stantbtd,  13  Smodes  ft  Marah.  93;  Beainan  v.  Buck,  9  ib.  210. 

In  Massachusetts  and  Maine,  the  equity  powen  ofthe  court,  b;  atatnte,  extend 
only  to  the  apedSc  perfbnnaoce  of  vritlaa  conbacts.  Dwight  e.  Fomeroj,  IT 
Mass.  303,  327 ;  Brooks  v.  Wheelock,  II  Pick.  439  ;  Bubier  c.  Bnbier,  24  Maine, 
42 ;  Ber.  Stat.  Maas.  Ch.  81,  }S ;  Her.  Stat.  Maine,  Ch.  93,  ^10 ;  and  they  have 
no  juii«dictiou  to  decree  a  ^ecific  performance  of  a  parol  contract  under  any 
ciiennistaDceB.  Steama  c.  Hubbard,  B  OreeoL  320  ;  Wilton  v.  Harwood,  3S 
Maine.  131. 

Aji  agreement  for  the  conreyance  of  land,  not  reduced  to  writing,  although 
performed  in  part  by  each  party,  cannot  fie  enforoed  bg  on  action  at  late,  for  the 
recoTery  of  damages.  Norton  v.  Preston,  Ifi  Maine,  14  ;  Adams  v.  Townaend,  1 
Metcal4  483 :  Sherburne  c.  Fuller,  5  Uass.  138  ;  Kidder  v.  Hunt,  1  Pick.  328 ; 
Oiiswold  D.  Messenger,  6  Pick.  617 ;  Thompson  v.  Gould,  20  ^k.  134 ;  Jackson 
V.  Pierce,  2  John.  223  ;  Freeport  c.  Bartol,  3  GreenL  340  ;  Barickman  v.  Kuyden- 
dall.  6  Black£  22,  24  ;  Chitty  Contr.  (8th  Aa.  ed.)  273 ;  Eaton  v.  Whitaker,  18 
Conn.  222,  231.  At  law,  howcrer,  if  lands  are  actually  conveyed  in  execution  of  a 
parol  contact,  such  performance  will  take  tbe  case  out  of  the  statute,  so  &r  aa 
to  enable  the  grantor  to  recover  the  consideiatiou  promised  to  be  paid  by  the 
mntee.  Linacon  v.  M'Intire,  16  Maine,  291 ;  Wilkinsonc.  Scott,  17  Mass.  249 ; 
Dillingham  d.  Bunnels,  4  Mass.  400  ;  Sherburne  v.  Fuller,  6  Mass.  133. 

(lyphiUipe  e.  Thompson,  1  John.  Ch.  131,  149;  Blakeneyv.  Ferguson,  3  Eng- 
lUi,  272 ;  Carlisle  e.  Iteming,  1  Harr.  421 ;  Goodhue  i.  Bamw^  Rice,  198  ; 
Anderaone.  Chick,  IBoileyEq.  IIS;  Keats  c.  Rector,  I  Aikanias,  301;  2  Story  Eq. 
Jnr.  j761,  {762;  Hatcher  v.  Hatcher,  I  McMullan  Eq.  311,  318;  Smith  v.  Smith, 
1  Richardson  Eq.  130,  133 ;  Robertson  a.  Robertson,  0  Watts,  32,  42 ;  Anthtmy 
•.  Leftwick,  3  Randolph,  238,  247,  277. 

(2)  2  Story  Eq.  Jni.  {760 ;  Smith  v.  Smith,  1  Richardson  Eq.  ISO.  132. 
Vol.  I.  21 
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5.  Biit  if  poaseasion  be  delirered  to  the  purchaMr,  ^a  agroe' 
iDMit  will  be  considered  as  in  part  execitted  (/)(!)  ;  espeaally  if  he 
expend  money  in  building  or  improvii^  according  to  the  agree- 
ment *(g),  for  tba  statute  should  never  be  so  turned,  cmistrued, 
or  used,  as  to  protect  or  be  a  mean  of  fratid  (A)  (3). 

6.  Possesaion,  however,  must  be  delivered  in  part^>«rfonnance ; 
for  if  the  purchaaer  obtain  it  wrongfiilljr,  it  will  not  avail  him  (t)  (3). 
And  a  possessioo  which  can  be  referred  to  a  title  distinct  from  the 
•jgreement  will  not  take  a  case  out  of  the  statute.  Therefore,  pos- 
sesuoii  hj  a  tenant  cannot  be  deemed  a  part-perfonoance.  The 
de)ivqi7  (^  possessioD,  by  a  person  having  possessioa,  to  the  per- 
son claiming  under  the  agreement,  is  a  strong  and  marked  circum- 
stance; but  a  tenant  of  course  continues  in  possesnoo,  imiess  he 
has  notice  to  quit ;  and  the  mere  fact  of  bis  continuance  in  pos- 
session (which  b  all  that  can  be  admitted,  lor  gtio  untrao  he  con- 

t.  Stapelr,  1  Vem.  363 ;  Bolla,  Feb.  181S,  US. ;  1  Swanit.  172. 
"             ■"     '    ■'     ■        (j)Foicrafl  o.  Lister,  2  Vein.  *58 ; 

•.   tjacKBjt  free.   i:iia.   oio  ;    ■E.ui  oi  iJilb.  Eq.  Rep.  i,  cited;  CoLP.  C.  103* 

A7l«aibrd'a  caae,  2  Sm.  7S3  ;  BinBtead  leportsdi  Floyd  v.  Buckland,  2  Freem. 

•.  CoImdmi,  Bunb.  66 ;  B.  C.  US.  ia  tot.  2fl8 ;  Mortimer  v.  Orchard,  2  Ves.  jun. 

MTNt;  Barretts.  Oomeaenra,Biiiib.  SI;  213iToolev.UedUcoU,  I  Ball&  Bm  tf, 

Lmmh  v.  MbitlDB,  3  Atk.  t;  WilU  v.  893.     See  Wheeler  c.  D'Enarre,  2  Dow. 

Stradlisg,  3  Tea.  j^m.  378  ;  Bowers  v.  3G9;  andaeelSVea.  juit.179;  6uth«(- 

CMor,  4  Ves.  jun.  91i  DetUon  v.  Stew-  lande.  Brign,  1  Hare,  26. 
art,  Ith  July  1786,  dtad  in  Mr.  FonbL        (A)  See  3  Bun.  1919. 
note  to   1  Tzet^  Bq.   176  ;  Oregory  v.        (t)  OoU  e.  White,  1  Broi.  C  C  409. 

Uiffhell,  18Vea.juii.82B;Ki&ee.BaUe,  cited. 
2  Ball  &  Beat.  313  ;  Morpbett  >.  Jonw, 


ri)  Eaton  V.  Whitkaket,  18  Conn.  222 ;  Tilton  o.  TlHon,  9  N.  Eamp,  S8S,  390 ; 
Allen'*  estate,  1  Watts  &  S.  383 ;  Pugh  v.  Good,  3  ib.  fiS ;  Johnaen  v.  Olency,  t 
Blackf.  91,  98. 

(2)  Lowry  t.  T?w,  3  Barbtnir,  Cb.  407 ;  Blakenej  v.  Ferguson,  3  English.  272 ; 
Brock  >.  Cook,  3  Portai,  464  ;  Annan  v.  Manitt,  13  Comi.  479  ;  Massey  v.  M'D- 
wain,  2  Hill  Cb.  426 ;  Anderson  v.  Cbi(;k,  1  Bailey  Kq.  118  ;  Moore  v.  BeafOey, 
S  Ham.  (Ohio,)  294  ;  Wither  e.  Paine,  1  ib.  261  j  Shirley  v.  Spencer,  4  Oilman. 
683 ;  Keats  v.  Bector,  I  Arkansas,  391 ;  Thornton  v.  Keniy,  2  ScsBunon,  Z16 ; 
Allen's  estate,  t  Watts  &  Serg.  383  ;  Newton  cJ  Swaiey,  8  N .  Himp.  9  ;  4  Kent. 

Eed.)  461  i  Parkhurst  r.  Van  Cortlandt,  1  John,  Ch  274  ;  2  Story  Eq.  Jur. 
;  Pugh  t.  Good,  3  Watte  ft  Serg.  66  ;  DruCT  e.  Conner,  6  Hiir.  t  John.  288  ; 
e.  BlliB,  Der.  Eq.  ISO  ;  Ilbbs  v.  Barker,  1  Blackf.  58  ;  Town  o.  Needbam,  3 
Puge,  646  ;  Wetmore  v.  White,  2  Gaines  Cas.  87  ;  Moreland  v.  Lemasters,  4 
Blackf.  383  ;  Byrd  v.  Odem,  9  AJabsma,  766  :  Ffnucuie  v.  Kearney,  1  Freeman, 
66,  69  ;  Simmons  v.  Hill,  4  Harr.  &  M'Een.  262. 

But  in  North  Carolina,  part  performance,  such  as  payment  of  tiie  whole  of  thfi 
pnrchaae  money,  and  the  delivery  of  poaseeeion  to  the  vende*,  will  not  diroent* 
with  a  writing,  if  the  a(*tute  (tf  frauds  be  insisted  on,  nor  adait  parol  proof  of  s 
contract  different  &om  that  stated  in  the  answer  to  a  bill  for  specific  performance. 
Allen  E.  Chambers,  4  Ired^  Eq.  126. 

(3}  See  JerviSD.  Smith,!  Hoff.  Cb.  Rep.  470;  2  Story  Eq,  Jnr.  j763;  Oivou 
(.  Calder,  2Deaaus,  171;  Anderson  e.  Chick,  Bailey  Eq.  118,124;  Hoods.  Bow- 
man, 1  Freeman,  Ch.  290,  293 ;  Robertson  v.  Robertaon,  9  Watts,  32,  42 ;  Lord 
«.  Underdnnck,  1  Saodford,  IS,  48  i  Xboi^eoa  v.  Soott,  t  M'Cord  Ch.  32, 39. 
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(rnned  in  possessnn,  is  not  a  subject  of  admission)  cannot  weigh 
wilh  the  Court  (fc)  (1). 

7.  But  if  Iie|  pay  an  additionat  rent,  although  that  is  per  n  ao 
«quivocal  circumstance  (for  it  may  be  that  he  shall  hold  only  from 
year  to  year,  the  leaae  being  expired),  yet  there  may  be  other 
jodocements.  IC,  therefore,  it  be  averred  that  the  landlord  accepted 
the  additional  rent  upon  the  foot  of  the  agreement,  the  acceptance 
upon  the  ground  of  the  agreement  will  not  be  equiracal  at  all.  The 
landlord,  in  auch  a  case,  must  antwer  whetfaw  it  was  accepted  upm 
«  holding  from  year  to  year,  or  any  other  giound  (I). 

8.  IS  it  be  part  of  such  a  contract  with  a  tenant  in  possessioa, 
that  money  shall  be  laid  out,  and  it  is  (we  of  the  consideraUons  for 
granting  the  lease  (the  laying  out  which  must  be  then  with  the 
privity  of  the  landlord),  it  is  rery  strong  to  take  it  out  of  the  sta- 
tute («)  (3).  Bat  it  b  necessary  that  the  act  should  unequivocally 
refer  to  and  result  from  the  agreement,  and  be  such  that  the  yutf 
vrould  suffer  an  injury  amounting  to.  fraud,  by  the  refusal  to  execute 
that  agreement  Therefore,  where  upon  tiie  faith  of  a  promise  of 
a  renewal,  a  tenant  rebuilt  a  party-wall,  &e  agreement  was  held  to 
be  within  the  statute.  The  act  done  was  equivocal  (8) ;  for  it  would 
hare  taken  place  equally  if  there  had  been  no  agreement ;  it  was 
snch  also  as  easily  admitted  of  compensation,  without  executing  the 
agreement  The  money  expended  might  be  recovered  fiom  *the  iand- 
lOTd,  if  it  was  by  the  landlord  that  the  expeosewas  to  be  home  (n). 

9.  In  a  late  case,  Lord  Redesdala  thought  that  it  was  absolutely 
necessary  for  courts  of  equity,  in  these  cases,  to  make  a  stand,  and 
■ot  carry  the  decisions  farthw  (o)  (4). 

(«)  Willi  V.  Stradling,  I  Tes.  jun.  S78 ;  MTfmuiv.  Dimon,  li  Vai.  jnn.SM. 

Smlttiv.  Turner,  Free.  Cha.  661,  cited;  See  lindsar  v.  Lynch,  2  Scho.  ft  Let  1 : 

8>nge  E.  CanoU,  I  Ball  ft  Beotty,  265 ;  O'JteillT  c.  ThompEon,  3  Coz,  271 ;  F«r- 

■M  DoweU  V.  Dev,  1  You.  ft  Coll.  C.  C.  ker  «.  SmiOi,  1  ColL  (124. 

US ;  Lord  Desurt  i.  aoddmd,  1  WaU.  ft  (a)  See  3  Sclu>.  ft  Le£  B  ;  Bremun  «. 

Lyne,  347.  Bolton,  2  Dm.  ft  War.  S49.  Sea  Pafansr 

(I)  Will*  c.  BtnuUing,  «&>  n^  «.  Wl^lWall.  ftLyne,  IO,iriiGietba 

(m)  S.  C.  agreement  ii  by  an  agent. 

(1)  Jonea  s.  Peterraan,  3  S«rg.  ft  Kawle,  HS;  %mtb  g.  Smith,  1  BieharaKn, 
Bq.  130,  133,  136  ;  Johnstoa  v.  Glaucy,  4  Blackf.  S4 ;  Anthony  v.  Leftwick,  3 
Bundolph,  3S6  ;  Hatoher  v.  Hatcher,  1  McUullan  Eq.  311,  31S. 

(2]  See  Muady  i.  JoUeOee,  S  Uy,  ft  Cr.  Id7 1  Smitherland  >.  Bttegt,  1  Han,  24. 

(3)  Byrne  v.  Roinaine,  2  £dw.  US,  44S ;  Qennan  v.  Machin,  6  Paige,  2sg,  2SS. 

h)  2  Story  Eq_.  Jur.  §766  ;  Phillips  v.  Thoapaim,  I  John.  Ch.  131  j  Grant  r. 
Kajlor,  4  Cruich,  234 ;  Kiiij{  v.  Riddle,  7  Cianch,  171 ;  ClementBon  r.  Williarai, 
8  Cronch,  74  j  Mouey  v.  H'nwun,  2  HiU'Ch.  421,  426  ;  John«m  v.  Qlaney,  4 
Blackf.  94,  99  ;  Hood  i.  Bowman,  1  Freeman,  290,  294  ;  Anthony  c.  Leftwick, 
3  Randolph,  233,  244  ;  Allen's  eetste,  1  Watts  &  Serg.  383 ;  Frye  c  Sheplst,  7 
Bur,  91 :  Oennan  ><.  UaoUs,  6  Paig^  £8B,-3»S. 
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10.  It  is  generally  understood,  that  payment  of  a  substantial 
part  of  the  purchase-money  will  take  a  parol  agreement  out  of  the 
statute.  How  far  thb  opinion  is  well-founded,  appears  to  be 
deserving  of  particular  consideration  (1). 

11.  There  are  four  cases  in  Tothill,  which  arose  previously  to  the 
statute  of  frauds,  and  appear  to  be  applicable  to  the  point  under 
consideration  ;  for  equity,  even  before  the  statute  of  frauds,  would 
not  execute  a  mere  parol  agreement  not  in  part  perfonned.  In  the 
first  case  {p),  which  was  heard  in  the  38^  of  Etiz.,  relief  was 
doued,  "  because  it  was  but  a  preparation  for  an  action  upon  the 
case."  In  the  two  next  cases  (q),  which  came  on  in  the  9th  of 
Jac.  1,  parol  agreements  were  enforced,  apparently  on  account  of 
the  payment  of  very  trifling  parts  of  the  purchase-money,  but  the 
particular  circumstances  of  these  cases  do  not  appear.  The  last  case 
reported  in  Tothill  (r)  was  decided  in  the  30th  of  Jac.  1,  and  the 
&cts  are  distinctly  stated.  The  bill  was  to  be  relieved  coDceming 
a  promise  to  assure  land  of  inheritance,  of  which  there  had  not 
been  any  execution,  but  only  55<.  paid  in  hand,  and  the  bill  was 

'  dismissed.  This  point  received  a  similar  determinattOD,  in  the  next 
case  on  the  subject  before  the  statute,  which  is  reported  in  Cha. 
Rep.  (i),  and  was  determined  in  the  15th  Cha.  3.  So  the  same 
doctrine  was  adhered  to  in  a  case  which  occurred  three  years 
afterwards,  and  is  reported  in  Freeman  (t) ;  for  although  a  parol 
agreejnent  for  a  house,  with  30*.  paid,  was  decreed  without  further 
execution  proved,  yet  it  appears  by  the  judgment,  that  the  relief 
would  not  have  been  granted  if  the  defendant,  the  vendor,  had 
demurred  to  the  bill,  which  he  had  neglected  to  do,  but  had  pro- 
ceeded to  proof.  The  last  case  which  I  have  met  with  previously 
to  the  statute,  was  decided  in  the  31st  Car.  2  (u),  and  there  a  parol 
agreement,  upon  which  only  30*.  were  paid,  was  carried  into  a 
specific  execution.  This  case  probably  turned,  like  the  one  imme- 
diately 'preceding  it,  on  the  neglect  of  the  defendants  to  demur  to 
the  bill.  It  must  be  admitted,  that  the  foregoing  decisions  are 
not  eauly  reconcilable,  yet  the  result  of  them  clearly  is,  that 
payment  of  a  trifling  part  of  the  purchase-money  was  not  a  part- 
performance  of  a  parol  agreement  Whether  payment  of  a  consid- 
erable sum  would  have  availed  a  purchaser,  does  not  appear.     lo 

av.  Nevill,  Toth.  13S.  {»)  Simmoni  o.  ComoliuB,  1  Chfc  Hep. 

(?)  Feme  e.  BuUock,  Tofll.  208  ;  CUrk    128, 


MFen 
B.  Sackwi 


Ekwell,  aid.  228.  f()  Anon.  2  Freem.  128. 

(r)  Hlllei «.  Blandut,  Toth.  86.  (u)  VoU  v.  Smith,  3  Ch*.  B«p.  IS. 

(I)  Port,  l«e  note ;  Jackmn  c,  Cntright,  6  Hunt.  308. 
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Toth.  67,  a  case  is  thus  stated  :  "  Moyl  v.  Home,  by  reason:  300^ 
was  deposited  towards  payment,  decreed,"  This  case  may,  per- 
haps, be  deemftd  an  authority  that,  prior  to  the  statute,  the  pay- 
ment of  a  substantial  part  of  the  purchase-money  would  have 
enabled  equity  to  speciScally  perform  a  parol  agreement ;  but  it 
ceotainly  is  too  vague  to  be  relied  on. 

IS.  Our  attention  is  now  called  to  the  statute  itself.  The  clause 
relating  to  lands  declares  generally,  that  no  contract,  not  in 
writing,  shall  be  enforced  by  action ;  there  is  also  a  clause  in  the 
act,  which  relates  to  sales  of  goods,  which  are  declared  to  be 
binding  if  something  is  given  in  earnest  or  part  payment  to  bind 
the  bargain. 

13.  The  Gist  case  in  the  books,  subsequently  to  the  statute,  is 
in  Freem.  (a:),  where  it  is  stated,  that  a  contract  for  land,  and 
a  great  part  of  the  money  paid,  b  void  since  the  statute  of 
frauds  and  perjuries ;  but  the  party  that  paid  the  money  may,  in 
equity  (I),  recover  back  the  money.  And  for  this  F/eeman  stales 
he  saw  Sir  William  Jones's  opinion  under  his  hand.  This  was 
about  four  years  after  the  act.  The  next  case  is  Leak  v.  Hor- 
rice  (y),  which  occurred  in  the  same  year:  the  bill  was  to  have  an 
agreement  performed  by  the  defendant ;  which  was,  in  effect,  that 
the  defendant  should  assign  a  term  of  years  in  his  house  and  cer- 
tain goods,  for  two  hundred  guineas,  whereof  he  paid  one  io  band 
as  earnest  of  the  bargain,  and  three  days  after  nineteen  gujneas 
more  ;  and  part  of  the  bargain  was,  that  it  should  be  executed  by 
writings',  by  a  certain  time.     The  defendant  pleaded   the  statute 

(x)  1  Freem.  iB6.  ca.  S64  b.  (y)  2  CIu.  Cb.  13fi  ;  1  Dick.  U. 

(I)  At  this  daj  it  mfty  be  nooreni  mt  law.  (Chittjr  Contr.  (Sth  Am.  ed.)  273, 
in  note  ;  Gillett  c.  Maynaid.  S  John.  SS.  Expense!  incurred  in  faith  of  a  parol 
agreement,  which  ifl  rtolated  by  the  party  receiving  the  benefit,  may,  at  lam,  be 
nooreced  in  an  action  of  indtbitatv  ammpiit.  Kidder  v.  Hunt,  1  Pick.  328 ; 
Kichards  v.  Allen,  IT  Maine,  296 ;  Luey  c.  Bundy,  9  N.  Hump.  2BS.  If  money 
haa  been  pud  to  him,  it  may  be  lecoreied  baclc.  If  labor  has  been  performed  for 
him,  a  compensation  for  it  may  be  recovered.  Lane  c.  Shackford,  S  N.  Hamp. 
133 ;  Holbrook  o.  Armstrong,  1  Fairf.  81 ;  Cabot  o.  Haskins,  3  Pick,  (2nd  ed.)  BS, 
note.  See  also  Squire  e.  WhippK  1  Vermont,  39  ;  Kidder  d.  Hunt,  1  Pick,  328  ; 
Little  e.  Martin,  3  'SJFendell,  219  ;  Shute  c.  Dorr,  fi  Wendell,  204  ;  Burlinghame  t. 
Burlinghamc,  7  Cowen,  82 1  Freoport  v.  Bartol,  3  Gceenl.  340;  Lockwood  o. 
Barnes,  3  Hill,  123;  Parkhunt  v.  Van  Coitlondt,  1  John.  Ch.  273. 

A  contract  for  the  sale  of  lands  though  not  in  writing,  seems  not  to  be  tmd,  but 
toU^la  merely.  Sims  r.  Hutchins,  S  Smedes  k  Maiab.  32B  ;  Hinns  v.  Morse,  16 
Ohio,  688;  Whitney  v.  Cochran,  I  Scammon,  210.  While  the  vendor  is  able  and 
willing  to  comply,  the  purchaaer  can  maintain  no  action  to  recover  back  the  con- 
■ideratioa  paid.  Duncan  tt.  Baird,  S  Dana,  101 ;  Lane  r.  Shackford,  5  N.  Hemp. 
133 ;  Shaw  r.  Shaw,  S  Vermont,  ^B  ;  Oldham  r.  Sole,  I  B.  Monroe,  7S ;  CoughUn 
V.  Knowlea,  7  Metcalf,  S7i  Sims  c- Hutehins,  8  SmedaaftManh.  S2S]. 
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of  fraads,  and  alleged  the  money  was  only  paid  fiir  the  lease,  but 
confessed  the  receipt  of  the  tweoly  guineas,  and  offered  to  repay 
them.  Lord  Keeper  North  said,  it  was  clear  that  the  defendant 
ought  to  repay  the  money,  hut  overruled  the  plea  on  another 
ground.  In  this  case  it  does  not  appear  to  have  occurred  to 
either  the  bar  or  the  court,  rhat  payment  of  money  would  take 
a  parol  contract  for  lands  out  of  the  statute.  The  case  of  Alsop  t>. 
"'Patten  (z),  arose  about  fifteen  years  afterwards.  There  a  joint 
lessee  of  a  building  lease  agreed  to  sell  hia  moiety  to  the  other 
lessee  for  lour  guineas,  and  accepted  a  pair  of  compasses  in  hand 
to  bind  the  bargain.  The  vendor  pleaded  the  statute  to  a  bill  filed 
by  the  purchaser  for  a  performance  in  specie.  Lord  Chancellor 
Jefieries  ordered  him  to  answer,  and  saved  the  benefit  of  the  plea 
to  the  hearing,  as  the  agreement  was,  in  some  part,  executed.  Id 
this  case,  unless  there  was  a  part-performance  of  the  agreement, 
independently  of  the  mere  delivery  of  the  compasses,  it  is  clear 
that  the  Court  confounded  the  section  of  the  statute  by  which 
personal  contracts  are  binding,  if  earnest  is  paid,  with  tlie  clause 
relating  to  land.  The  next  case  is  Seagood  v,  Heale  (a),  which 
arose  tliirty-four  years  after  the  case  of  Alsop  c.  Patten.  The 
case  was,  that  upon  a  parol  agreement  for  sale  of  an  estate  for 
150^,  a  guinea  was  paid,  and  the  payment  of  the  guinea  was 
agreed  to  be  clearly  of  no  consequence  in  case  of  an  agreement 
touching  lands  or  houses,  the  payment  of  money  being  only 
binding  io  cases  of  contracts  for  goods.  In  this  case  we  6nd  the 
doctrine  laid  down  generally,  that  the  payment  of  money  is  not  a 
part- performance  of  a  parol  agreement  for  lands,  and  no  distinction 
was  taken,  as  seems  sometimes  to  have  been  thought,  between  the 
payment  of  a  substantial  part  of  the  purchase-money,  and  of  a 
trifling  portion.  Then  comes  the  case  of  Lord  Ftngal,  or  Lord 
Pengal  t>.  Ross,  which  was  decided  by  Lord  Cowper,  in  the  8th  of 
Anne  (h)  (I).  A  agreed  with  B  to  make  him  a  lease  for  twenty- 
one  years  of  lands  rendering  rent,  spaying  A  1501.  fine.  B  paid 
100/.  in  part,  then  A  refused  to  execute  the  agreement ;  and  upon 
a  bill  filed  for  a  specific  performaoce,  the  agreement  was  held  to 
be  within  the  statute ;  but  the  100/.  was  decreed  to  be  refunded. 

(i)  1  Vern.  472.  (i)  2  Eq.  Ga.  Abr.  46.  pL  12. 

(a)  Free  CIuu  660.    ' 

(1)  It  has  been  laid,  that  tUi  owe  i>  not  to  be  found  in  the  Regiitrar's  boc^. 
See  4  Vea.  inn.  721.    lite  BQthor  hinuelf  has  searched  the  Begiatrar's  calenden 
for  1709  and  1710  withoat  success.    The  search  wsa  made  under  the  letten  h 
(the  plaintiff  being  a  lord)  P  and  F. 
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The  Lord  Chancellor  said,  the  payment  of  this  100/.  whs  not  guch 
a  perrormance  of  the  agreement  on  one  part,  as  to  decree  an 
execution  on  the  other ;  for  the  statute  of  frauds  makes  one  sort 
of  contracts,  viz.  personal  contracts,  good,  if  any  money  is  paid 
in  earnest.  Now  that  statute  says,  that  no  agreement  concerning 
lands  shall  be  good,  except  it  is  reduced  into  writing  ;  and  there- 
fore, a  parol  agreement,  as  it  was  iu  that  case,  would  not  be  good 
by  giving  money  by  way  of  earnest.  Thus  far  no  room  is  lef^  for 
doubt ;  but  in  Lacon  v.  Merlin  (c),  Lord  Hardwicke  laid  it  down, 
•that  paying  money  bad  always  been  considered  as  a  part-perform- 
ance. This,  however,  was  a  mere  dictum ;  it  was  not  necessary 
to  decide  the  question  ;  the  cases  on  the  subject  were  not  cited ; 
and  another  rule  is  laid  down  too  generally  in  the  same  report 
A  case,  indeed,  is  said  to  have  been  decided  in  1750  (d),  at  which 
time  Jjord  Hardwicke  was  Chancellor,  where  the  bill  was  to 
compel  the  acceptance  of  a  lease  under  a  parol  agreement  upon  a 
fine  of  1501.,  and  16/.  paid  in  part  of  the  same ;  and  the  plea  was 
overruled,  without  bearing  the  counsel  for  the  plalntifi*,  and  the 
decision,  it  b  said,  appears  by  the  Registrar's  book  (I).  But  it 
does  not  appear  from  this  statement,  whether  there  was  or  was 
not  any  other  act  of  part-performance ;  and  it  is  a  sufficient  ob- 
jection to  this  decision,  that  the  plaintiff 's  counsel  were  not  heard, 
as  no  one  can  deny  that  the  point  was  open  to  argument.  The 
next  case  is  a  recenl  one  (e),  in  which  Lord  Rosslyo  held,  that  the 
payment  of  a  small  sum,  as  five  guineas,  where  the  purchase- 
money  is  100/.,  would  not  take  the  case  out  of  the  statute;  but 
he  seemed  clearly  of  opiuion,  that  payment  of  a  considerable  part 
of  the  purchase-money  would  be  sufficient;  and  he  treated  the 
case  of  Lord  Fingal  v.  Ross  as  ill  determined.  However,  it  was 
not  necessary  to  decide  the  <|uestion.  The  opinion  was  clearly 
extra-judicial.  In  the  late  case  of  Coles  t*.  Trecothick  (/),  where 
the  purchase-money  was  20,000/.  and  3,000/.  were  paid  in  part, 

(e)3Atk.  I.  (a)Munc.MBlboiun,4VM.Jnii.T2a. 

(d)  DickiMon  c.  Adaml,  4  Veg.  Jon.        (/)  9  VM.jnn.234;  ErjwrteHoopw, 
738.  citad.  1  Mer.  7. 


(I)  Tb*  author  haa  searctied  the  RegiatrBT's  calendars  for  ITSO,  with  ereat  at- 
tention, hut  withont  success.  He  mot  with  only  one  eaae  where  tie  plulntiff's 
name  WHS  Dickinson,  and  there  the  defeodaofs  name  was  BsskerviUej  and  the 
case  is  on  a  different  point.  Iteg.  Lib.  A.  17S0,  foL  6*5.  Neither  doei  a  caae  in 
the  same  t>ook,  fol.  ol4,  by  the  name  of  Davis  c,  Adanu,  embrace  the  point  in 
question.  The  search  wfa  made  under  the  letter  A  as  well  as  the  letter  D. — 
note,  the  ease  perhaps  turned  on  the  principle  stated  in  page  146,  infra. 
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the  point  was  toeated  at  the  bar  as  doubtful,  and  the  Court  evi- 
dently declined  giving  an  opinion  on  the  subject 

14.  UpoQ  the  whole,  it  appears  clearly,  that  since  the  statute  of 
frauds,  the  payment  of  a  small  sura  cannot  be  deemed  a  part-per- 
formance. The  dicta  are  in  favor  of  a  considerable  sum  being  a 
part-performance,  but  this  construction  is  not  authorized  by  the 
statute,  and  it  is  opposed  by  a  case,  in  which  the  contrary  was 
decided,  upon  the  most  convinciog  grounds.  On  this  subject.  Sir 
William  Grant's  admirable  judgroent  id  Butcher  c.  Butcher  (^g), 
must  occur  to  every  discerning  mind  ;  it  turns  on  a  subject  so 
*Bpplicable  to  the  present,  that  his  arguments,  with  a  slight  altera- 
tion, directly  bear  upon  it.  To  say  that  a  comiderabh  share  of 
the  purchase-money  must  be  given,  is  rather  to  raise  a  questiMi 
than  to  establish  a  rule.  What  is  a  considerable  share,  and  what 
is  a  triding  sum  ?  Is  it  to  be  judged  of  upon  a  m«e  statement  of 
the  sum  paid,  without  reference  to  the  amount  of  the  purchase- 
money  ? — If  so,  what  is  the  sum  that  must  be  given  to  call  for  tho 
interference  of  the  Court  ?  What  b  the  limit  of  amount  at  which 
it  ceases  to  be  trifling,  and  begins  to  be  substantial  ?  If  it  is  to  be 
considered  with  reference  to  the  amount  of  the  purchase-money, 
what  is  the  proportion  which  ought  to  be  paid  ?  Mr.  Booth  also 
was  impressed  with  this  difficulty,  although  bis  sentiments  are  not 
so  forcibly  expressed;  Where,  he  asks,  will  you  strike  the  line  ? 
And  who  shall  settle  the  quantum  that  shall  suffice  in  payment  of 
part  of  any  purchase-money,  to  draw  the  case  out  of  the  statute  ; 
or  ascertain  what  shall  be  deemed  so  trifling  as  to  leave  the  case 
within  it  (A)  ? 

15.  Since  the  above  observations  were  written,  a  decision  of  Lord 
Redesdale's  has  appeared,  in  which  be  held  clearly  that  payment 
of  purchase-money  is  not  a  part-perfoimance  ;  and  although  he  did 
not  advert  to  all  the  cases  on  the  subject,  yet  his  decision  it  is  to 
be  hoped  will  put  the  point  at  rest.  He  said,  that  it  had  always 
been  considered  that  the  payment  of  money  is  not  to  be  deemed  a 
part' performance,  to  take  a  case  out  of  the  statute.  Seagood  v. 
Meale  is  the  leading  case  on  that  subject;  there  a  guinea  was 
paid  by  way  of  earnest ;  and  it  was  agreed  clearly,  that  that  was  of 
no  consequence  in  case  of  an  agreement  touching  lands,  ffow,  if 
payment  of  filty  guineas  would  take  a  case  out  of  the  statute,  pay- 
ment of  one  guinea  would  do  so  equally  ;    for  it  is  paid  in  both 

is)  S  Ves.  jun.  S82.  (A)  1  C>.  mnd  Opin.  1S6. 
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cases  as  part-paynieDt,  and  no  distinction  can  be  drawn  (i)  ;  but  the 
great  reason,  he  added,  why  part-payment  does  not  take  such  an 
agreement  out  of  the  statute,  is,  that  the  statute  has  said,  that  in 
mother  case,  viz.  with  respect  to  goods,  it  shall  operate  as  a  port- 
perfonnaoce.  And  the  Courts  hare  therefore  considered  this  as 
excluduig  agreements  for  lands,  because  it  is  to  be  inferred,  that 
when  the  Legislature  said  it  should  bind  in  case  of  goods,  and  were 
silent  as  to  the  case  of  lands,  they  meant  that  it  should  not  trind 
in  the  case  of  lands  (ft)  (1). 

16.  But,  even  admitting  that  the  payment  of  purchase-money 
may  be  deemed  a  part-performance,  yet  it  was  held  that  the  pay- 
ment of  the  auction  duty,  however  considerable,  would  not  enable 
*tbe  Court  to  decree  a  specific  performance  of  a  parol  agreement; 
as  the  revenue  laws  could  not  be  held  to  operate  beyond  their 
direct  and  immediate  purpose,  to  aSect  the  property  and  vary  the 
tights  of  the  parties  not  n^thin  the  intention  of  the  act  (I). 

17.  In  some  cases  it  has  been  decided,  that  acts  done  by  the 
defendalit  to  his  own  prejudice,  could  be  made  a  ground  for  com- 
pelling him  to  perform  the  agreement ;  but  Sir  WilUam  Grant  held 
the  contrary,  where  there  is  no  prejudice  to  the  plaintiff  (tn),  because 
the  ground  on  which  the  Court  acts,  b  fraud  in  refusing  to  perform, 
after  performance  by  the  other  party  (n)  (3) ;  but  where  the  defendant 

(i)  See  ace.  Cordage  v.  Cole,  1  Saund.  (m)  Buckmaater  s.  Han^tp,  obi  «q>. 

519.  See  Hawkiiu  c.  Hohaes,  1  P.  Wdu.  770; 

Ik)  Clinan  p.  Cooke,  1  Scho.  &  Led  22;  and  aee  poit  ch.  1,  n.  obaerrationa  on 

andMeO'HerlihjD.  HGdgei,(6.  123;  U  Potter  v.  Potter. 

Vefc  jnn.  388.  _(n)  Soe  Popham  e.  Eyie,  Lofit.  786 ; 

(/)  Bnckmaetei  v.  Harrop,  7  Ves.jnn.  Clinanc.  Cooke,  1  Seiko.  &  Led  22;  and 

Ml;  13  Vee.  jiin.  468.  O'Herlili;  v.  Hedges,  lAfd.  123. 

(1)  "The  mora  modem  doctrioe  now  is,"  bii;b  Mr.  Chancellor  Kent,  ■•  that 
payment  of  part,  or  even  of  the  wfaolo,  of  tlie  purctiasB  money  is  not  of  itaelf  and 
without  Bometfamg  more,  a  part  performance  that  irill  take  the  cue  out  of  the 
(tatute,  for  the  money  may  be  repaid.  4  Kent,  (6th  ed.)  461 1  Sitol  s.  Keller,  9 
Ham.  (Ohio,)  tS3  ;  Pollard  e.  Kinner,  ib.  62S  ;  Keats  v.  Kector,  1  Aihansaa,  382  ; 
2  Cnuw  Dig.  by  Mr.  Greenleai;  Tit.  32,  Ch.  3,  {37  and  note ;  2  Story  Eq.  Jur. 
{760,  i761,  {762  ;  Allen  c.  Booker,  2  Stewart,  21 ;  Meredith  v.  Nai«h,  3  Stewart, 
207  ;  Barichman  v.  Kuydendall,  6  Blackf.  21  ;  M'Kee  c.  PhiUiw,  0  Watts,  3fi  ; 
Parker  v.  Welts,  6  Wharton,  1S3 ;  Hatcher  n.  Hatcher,  t  M'Mullan,  311 ;  Smith 
•.  Smith,  1  Richardson  £q.  130,  132,  136  ;  Eaton  c.  Whitaker,  IS  Conn.  222  ; 
Finucane  c.  Kearney,  1  Freeman  Ch.  6S,  68  ;  Hood  e.  Bowman,  ib.  290,  294 ; 
M'Kee  v.  Phillips,  9  Watts,  86,  86  ;  Parker  v.  Wells,  6  Wharton,  163.  See 
Wetmore  v.  White,  2  Cainet  Cta.  87  ;  Billington  v.  Welsh,  6  Bimiey,  131 ;  SmUh 
V.  Patton,  1  Serz.  &  Kawlc,  80 ;  Baaslei  t>.  Nicsly,  2  Serg.  &  Rswle,  356  ;  Thomp- 
>on  D.  Todd,  1  Peten,  388  ;  Bell  v.  Andrews,  4  Dallas,  162  ;  Townsend  i.  Hoos- 
tan,  1  barring.  632.  In  this  last  case  it  was  held  that  the  payment  of  a  aubstan- 
tial  part  of  the  purchase  money,  was  in  chancery,  a  sufficient  part  performance. 

(2)  Maryland  Saving  Institate  v.  Schroeder,  8  Oill  &  John,  94 ;  Carlisle  e. 
Fleming,  1  Harr.  421  i  Keati  t.  Beotor,  1  Arkansas,  301 ;  3  Story  Eq.  Jur.  {7£9. 
4  Kent,  (Sth  ad.)  461. 
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has,  iw  iDstanca,  piid  tbe  uictkm  dut^  or  porcbue-moBfljr,  it  i» 
no  fraud  oa  the  vendor,  but  a  hit  to  himtelf,  which  ongfat  oot  t» 
be  made  a  ground  for  a  specific  performance  against  tunself. 

18.  Where  a  person  purchases  sevenl  ]ota  of  an  estate,  ibcIikM 
ia  disUnct  articles  of  sale,  a  part-performance  as  to  one  lot  wH) 
BOt  be  deemed  a  part-performance  as  to  the  other  lots,  and  wilt 
therefore  oaly  take  the  agreeownt  out  of  the  statute  as  to  tbe  lot 
in  respect  of  which  there  was  a  part-performance  (o)  (1). 


19'  It  vaaj  happen,  that  although  an  agreement  be  in  part 
performed,  yet  tbe  Court  may  not  be  able  to  ascertain  the  termsr 
and  then  it  seems  the  case  will  not  be  taken  out  of  tbe  statute  (2). 
If,  however,  the  terms  be  made  out  satisfaclorily  to  the  Court, 
contnuiety  of  evidence  is  not  matenal  (p),  and  the  Court  will  use 
its  utmost  endeavors  to  get  at  the  terms  of  the  agreement  (3). 

20.  In  the  case  of  Mortimer  «.  Orchard  (;),  where  a  parol  agree- 
ment with  two  persons  bad  been  in  part  performed,  tbe  plnintiS^a 
witness  proved  an  agreement  difiereat  from  that  set  up  by  the  bill, 
and  the  defendants  stated  an  agreement  different  from  bolb.  The 
Cbaocellor  thought  in  strictness  tbe  bill  ought  to  be  dismissed  ; 
but  as  there  had  been  an  execution  of  some  agreement  between 
the  parties,  and  there  were  two  defendants  who  proved  tbe  agree- 


,  1  Yea.  221.  , 

ft  PI 


minRtum  Bailw«T  Go.  n.  'Win 

-  "EiL  67. 


(1)  But  it  would  seem  to  be  otiienmc,  in  New  York,  -wheie  the  contract  is 
entire  and  indiTiiible,  though  relating  to  different  parcels  of  laud.  Siuth  c.  Uu- 
derdnnck,  1  Sandibrd,  S79,  S81.  ButaeecontrujinPennij'lTania,  Allen'i  estate. 
1  Watt*  &  Serg.  38i,  389  ;  MeClure  «.  McCJure,  1  Bart,  37i,  37fl ;  Pugh  «.  Good, 
S  Watts  ft  Serg.  66. 

(2)  2  Story  Eq.  Jui.  j764  j  Colson  «.  Thompson,  3  Wheaton,  S36,  3*1 ;  Pwk- 
hncHt  D.  Van  CortUndt,  1  John.  Cb.  271,  281 ;  Oeiman  c.  Mnchin,  6  Paige,  SSS ; 
Anthony  v.  Lofiwick,  3  lUodoLph,  238,  246  ;  Uillei  v.  Cotton,  6  Genrgia,  Ml, 
361 ;  Massey  «.  M'llwain,  2  Hill  Ch.  421,  426  ;  Allen  v.  Chambers,  4  Iredell  Bq. 
12S ;  Hatcher  ti.  Hatchei,  1  U'MaUan  Eq.  311,  316;  Tiltonc.  TUton,  9  N.Hamp. 
S86  ;  Sage  v.  M'Guiie,  4  Watts  &  Serg  228,  229. 

The  existence  of  the  contract  must  be  made  out  by  clear  and  BMisfaetory  eri- 
denoe,  to  entitle  »  party  to  take  the  case  out  of  the  statute  of  finnda,  on  th> 
ground  of  pert  performance.  The  act  of  part  perfonuance  muat  cleeily  ^pear  to 
be  of  the  identical  contract  net  up  by  him.  It  is  not  enough  that  the  act  i*  evi- 
j r ij  ^p^e«npnt,  but  it  must  be  unequivocal  and  aatisfiwtoty  eridence  e€ 


'.  Hall,  1  Gill,  383 ;  Chambers  n.  Lecompte,  9  Uiawiurl,  S7&  i 

Culislec.  Fleming,  1  Harr.  421;  Goodhue  v.  Baraveli,  I  Rice,  19Bi  Gennan  «. 

~  Maehin,  6  Paige.  288  ;  2  Story  £q.  Jut.  J7e3,  §7S1 ;  Knunona  ■.  Hill.  4  Harr  ft 

M'Een.  262;  Phyfe  ».  Wardwell.   1  Edw.  Ch.  61,  52;  Moale  «.  Bnchananr  11 

Gill  ft  John.  314 ;  Qrahatn  v.  Yoates,  6  Harr.  fr  John.  229. 

'1)  SeeMnudyc.  Jolliffe,  5  Mylne  ft  Cr.  177;  Bhoda*.  Bliodea,  3  Sandftod. 
;  Bnnia  v.  Southnland,  7  Ban,  103, 106. 
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nuat  Mt  up  bjr  tbmr  answan,  he  dacreed  a  specufic  pecfennaitce 
•f  the  ae:t«caMBt  eonfessed  bj  the  aDswers. 

SI.  Id  one  case  where,  upoo  the  faith  of  a  parol  agreetnent, 
a  man  eotered  and  built,  it  waa  proved  that  the  defendant  told  the 
*|daiDtiff  that  bii  word  was  as  good  as  bis  bond,  and  promised  the 
plaintiff  a  lease  when  he  should  have  reaewed  his  own  firom  bii 
landlord.  Lord  Chancellor  Jefieiies  said,  that  the  defendant  was 
guilty  of  a  fraud,  and  ought  to  be  punished  for  it ;  and  so  decreed 
«  lease  to  the  plaintiff,  though  the  ttrmt  were  tmeertain.  It  was, 
he  said,  in  the  plaintiff's  election  for  what  time  he  would  hold  itt 
and  he  elected  to  hold  during  the  defendant's  lenn  at  the  old  rent, 
but  tbe  plaintiff  was  to  paj  costs  (r). 

39.  And  in  a  case  from  Yorlcshire,  possession  having  been 
delivered  in  punmance  of  a  parol  agreement,  and  a  dispute  arising 
■poo  the  terms  of  the  agreement,  Lord  Thurlow  sent  it  to  the 
Master,  upon  the  ground  of  the  possession  being  delivered,  to 
inquire  what  the  agreement  was.  The  difficulty  was  in  ascertaining 
what  the  terms  were.  Tbe  Master  decided  as  well  as  he  could, 
and  then  tbe  cause  came  on  before  luxd  Rosslyn,  upon  further 
tlirections,  who  certainly  seemed  to  think  Lord  Thurlow  had  gone 
a  great  way,  and  ^ther  drove  them  to  a  compromise,  or  refused  to 
go  on  with  the  decree  upon  the  principje  upon  which  it  was 
aade  (f). 

33.  Lord  Thurlow,  however,  appears  to  have  formed  a  settled 
«phiioa  upon  this  point  For  in  Allen  v.  Bower  (t),  where  be  con- 
sidsred  the  written  memorandum  as  evidence  of  a  parol  agreement, 
which  was  in  part  pnfonned  (whether  rigbtiy  or  not  (u)  is  imma- 
terial to  the  present  quesdon),  ha  directed  the  Master,  who  had 
nfuHd  to  admit  parol  evidence,  to  inquire  and  state  what  the 
promise  was,  that  was  mentioned  in  tbe  memorandum,  and  at  what 
lime  the  promise  was  made,  and  what  interett  the  tenant  wrt  to 
mequire  m  the  premitu  under  such  promtMe  ;  and  the  Master  was  to 
be  at  Uberty  to  state  specially  any  particular  circumstances  that 
■ught  arise  on  such  inquiries,  and  the  parties  were  to  be  examined 
on  interrogatories.  In  consequence  of  this  order,  evidence  waa 
nceived,  which  proved  that  the  tenant  was  to  hold  during  his  life  '; 
and  Lord  Thurlow  decreed  a  lease  to  be  executed  accordingly. 

(r)  Anoa.fi 'Viii.Abr.A23,pL  40;  and    Lord  Eldon. 
•M  AnoB.  a.  E22,  pi.  IS.  (()  3  Bro.  C.  C.  149. 

(«)  Anon.  S  Ve«.  jnn.  470,  i!it«d  bj        (•■)  S«e  1  Soli,  ft  L^  ST. 
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S4.  So  m  a  case  before  Lord  Redesdale,  where  an  agreemeDt  ht 
wiiting  was  held  to  be  within  the  statute,  because  the  tenn  fot 
which  it  was  to  be  granted  was  not  expressed,  be  sud,  he  should 
have  had  great  difficulty  if  there  were  evidence  of  part-poform- 
ance.  He  mutt  have  directed  a  farther  inquiry,  for  the  partf  bat) 
not  suggested  by  his  bill,  that  the  agreement  was  for  any  specific 
tenn,  and  the  case  stood  both  on  the  pleadings  and  evidence  im- 
perfect *ixi  that  head  (x).  And  in  a  late  case  before  Lord  EUdon, 
he  thought  the  Court  must  at  least  endeavor  to  collect,  if  they 
can,  what  are  the  terms  the  parties  have  referred  to  (y). 

36.  But  in  the  case  of  Symondson  v.  Tweed  (z),  it  was  laid 
down  that  in  all  cases  wherever  the  Court  had  decreed  a  specific 
execution  of  a  parol  agreement,  yet  the  same  had  been  supported 
and  made  out  by  letters  in  writing,  and  the  particular  term  ttipit- 
lated  therein,  as  a  foundation  for  the  decree ;  otherwise  (he  Court 
would  never  carry  such  an  agreesieot  into  execution.  And  m  a 
case  before  Lord  Alranly,  when  Master  of  (he  Rolls  (a),  he  is 
reported  to  hare  said,  "  I  admit  my  ofHnioo  is,  that  the  Court  has 
gone  rather  too  far  in  permitting  part-performance,  and  other  cir- 
cumstances, to  take  cases  out  of  the  statute,  and  then,  unavoidably 
perhaps,  after  establishing  the  agreement,  to  admit  parol  evidence 
of  the  contrats  of  thc^t  agreement.  As  to  part-performance,  it 
might  be  evidence  of  some  agreement,  but  of  what,  it  must  be  left 
to  parol  evidence.  I  always  thought  the  Court  went  a  great  way. 
They  ought  not  to  have  held  it  evidence  of  an  unknown  agre^ 
ment,  but  to  have  had  the  money  laid  out  repaid.  It  ought  to 
have  been  a  compensation.  Those  cases  are  very  dissatisfactory. 
It  was  very  right  to  say,  the  statute  should  not  be  an  engine  of 
fraud,  therefore  compensation  would  have  been  very  proper.  They 
have,  however,  gone  farther,  saying,  it  was  clear  that  there  was 
some  agreement,  and  letting  them  prove  it ;  but  how  does  the 
circumstance  of  havbg  laid  out  a  great  deal  of  money,  prove  that 
he  b  to  have  a  lease  of  ninety-nine  years?  The  common  sense 
of  the  thing  would  hare  been  to  have  let  th«n  bring  an  action 
for  the  money.  I  should  pause  upon  such  a  case."  And  Lord 
Eldon  has  said,  that  perhaps  if  it  was  ret  integra,  the  souulest 
rule  would  be,  that  if  the  party  leaves  it  uncertain,  the  agreement 
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is  not  takeD  out  of  the  statute  sufficteotty  to  admit  of  its  being 
enforced  (1). 

26.  Id  a  lata  case  iu  Ireland,  where  after  a  part-perfonoaiicQ  of 
a  parol  agreemeDt  the  purchaser  died,  and  there  was  no  evidence 
of  the  amount  of  the  price  agreed  on,  or  of  the  quantity  of  estate  to 
be  conveyed.  Lord  Manaers  refused  to  grant  a  reference  for  the 
purpose  of  ascertaining  the  tenns  of  the  contract.  There  was,  he 
said,  no  evidence  whatever  of  the  terms,  and  the  reference  was 
sought  to  supply  the  entire  absence  of  this  very  material  part  of 
the  case.  Where  there  is  contradictory  evidence  in  a  case  that 
raises  a  douht  in  the  mind  of  the  Court ;  that  is  to  say,  where  the 
*case  a  fiilty  proved  by  the  party  on  whom  the  onus  of  proof  lay, 
but  that  proof  shaken  or  rendered  doubtfiil  by  the  evidence  on  tJie 
other  aiAe,  there  the  Court  wUl  direct  a  reference  or  an  issue  to 
ascertain  the  fact ;  but  where  there  is  no  evidence  whatever,  would 
it  not,  he  asked,  be  introducing  all  the  mischie&  intended  to  be 
guarded  against  by  the  rules  of  the  Court,  in  not  allowing  evidence 
to  be  gone  into  alter  publication,  and  holding  out  an  opportunity 
to  a  party  to  supply  the  defect  hy  fabricated  evidence,  if  he  were 
to  direct  such  an  inquiry  ?  He  therefore  did  not  think  himself  at 
liberty  from  the  evidence  in  the  case  to  direct  the  reference  or  issue 
desired  (&). 

97.  And  m  a  later  case  (c),  a  bill  for  a  specific  performaace  was 
dismissed  with  costs  because  the  agreement  was  by  parol,  and 
although  part  performed,  the  terms  of  it  coidd  not  be  made  out  by 
reason  of  the  variance  between  the  witnesses  for  the  plaintiff. 

S8.  We  cannot  but  observe  the  growing  reluctance  manifested 
to  carry  parol  agreements  into  execution,  on  the  ground  of  part- 
performance,  where  the  terms  do  not  distinctly  appear;  and  al- 
though, according  to  many  authorities,  the  mere  circumstance  of 
the  terms  not  appearing,  or  being  controverted  by  the  parties,  will 
not,  of  itself,  deter  the  Court  from  taking  the  best  measures  to 
ascertain  the  real  terms  (if) ;  yet  the  prevailing  opinion  requires 
the  party  seeking  the  specific  performance  in  such  a  case  to  show 
the  distinct  terms  and  nature  of  the  contract.  We  may  however 
lemtik,  that  it  rarely  happens  that  an  agreement  cannot  be  dis- 

(i)8fiT^e  p.CaiT0l1,lBkllftBeatty,    SeeMnndyr.  Joliffe,  9  Sim.  413. 
S6fi.    See  ibid.  «04,  S6D,  £61.  (d)  See  Savage  v.  CairoU,  2  BaU  ft 

(b)  BernaldH  v.  Waring,  Ton.  S46.    BeM.  444. 

(1)  See  Pbillipa  c.  Thompaon,  1  John.  Ch.  131,  cited  ante,  140,  in  note ;  4  Kent, 
(6th  od.)  *5\  i  2  StorT,  Eq.  Jxa.  jTU,  {7fl7 ;  Kowton  v.  Rowton,  1  Hen.  ft  Muni 
it;  ParUiiurt  >.  Van  CoitUndt,  1  Jobn.  Ch.  281. 
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tinctly  proved  where  the  estate  \a  sold.  Most  of  the  cases  on  thia 
head  have  ariseo  on  leases,  where  the  covenants,  8cc.  are  geoenlly 
left  open  to  future  coDsideratioii  (1). 

29.  Where  a  parol  agreement  u  so  far  executed  as  to  entitle 
either  of  the  parties  to  require  a  specific  execution  of  it,  it  will  be 
binding  on  the  representatives  of  the  other  party  in  case  of  bis 
death,  to  the  same  extent  as  he  himself  was  bound  by  it  («)  (2). 

30.  Id  a  case  hefore  Lord  Redesdale  (/),  fae  held  that  a  con- 
tract by  a  tenant  for  life  with  a  power  of  leasing,  to  grant  a  lease 
under  bis  power,  was  bindiag  oa  the  remainder-man.  Id  the 
couree  of  the  ailment,  a  question  was  put  from  the  bar,  whether, 
if  this  had  been  a  case  of  a  parol  agreement  in  part  performed,  it 
could  be  enforced  ?  In  answer  to  which,  Lord  Redesdale  expressed 
"himself  thus  :  "  That,  I  think,  would  raise  a  very  distinct  question, 
a  question  upon  the  statute  of  frauds ;  and  perhaps  a  remainder- 
man  might  be  protected  by  the  statute,  though  the  tenant  for  life 
would  not.  For  the  party  himself  is  bound  by  a  part-performaoce 
of  a  parol  agreement,  principally  on  the  ground  of  fraud,  which  is 
personal.  Such  a  ground  could  scarcely  be  made  to  apply  to  the 
case  of  a  remainder-man,  unless  money  had  been  expended,  and 
there  had  been  an  acquiescence  afler  the  remainder  vested,  which 
were  held  by  Lord  Hardwicke,  in  Stiles  v.  Cowper,  3  Alk.  692,  in 
the  case  of  an  actual  lease  under  a  power,  but  with  covenants  not 
according  to  the  power,  lo  bind  the  remainder-man  to  grant  a  lease 
for  the  same  term  with  covenants  according  to  the  power  (ff). 

31.  In  a  case  where  it  was  alleged  on  the  one  side,  that  under  a 
parol  agreement  the  purchase-money  had  been  paid  and  posses- 
sion dslifered ;  and  on  the  other,  that  there  was  no  sale,  but  thai 
posses^n  was  delivered  to  make  a  qualiBcation,  and  the  alleged 

(<)  Tide  ir\fra,  ch.  t,  B29 ;  DoweU  v.  Dew,  1  You.  S:  ColL  C 

If)  Shaimon  c.  Bradstreet,  1  Bcho.  &    C.  SIS. 
Led:  52  (  Lowe  ft  Swift,  3  B«U  &  Beat.       (;)  See  2  Sugd.  Tow.  141. 


it  of  the  Bi 
B  parol  contract,  it  is  not  onlj  in 
ble,  tliu  the  acta  done  should  be  clear  and  definite,  and  refecrible  ezoluaiTely  ti 
the  contract;  but  the  contract  should  also  be  established  by  competent  prools,  t« 
be  dear,  deSnite,  and  unequivocal  La  all  itA  terms.  If  the  terms  are  uncartain, 
or  ambiguous,  or  not  made  out  b;  satls&ctorj  pioo&,  a  ipecific  peifoimaiice  will 
not  (as,  indeed,  upon  priadple  it  should  not)  be  decreed.  The  reason  would 
aeem  obvious  enough ;  for  a  court  of  equity  ought  not  to  ttct  upon  coi^ecturei  i 
and  one  of  the  most  important  objects  <tf  the  statute  was  to  prevent  the  mtrodnc- 
&>a  of  looee  and  indetecminate  proo&  of  what  onght  to  be  established  by  solemn 
written  contracts."  2  Story,  £q.  Jut.  {76* ;  Philhpa  v.  Thompson,  1  John.  Ch. 
131,  cited  ante,  140,  in  note;  Phriev.  WardweU,  IBdw.  Ch.dl,62. 
(2)  See  Grant  v.  Craigmilw,  1  Bibb,  S03. 
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purchaser  was  a  mere  agent,  and  both  the  seller  and  purchaser 
were  dead  ;  an  i^ue  was  directed  whether  the  purchaser  was,  at 
bis  death,  beneficially  entitled  to  the  premises  in  question  (A). 

3S.  These  remarks  may  he  closed  hy  ohserving,  that  equity 
seems  to  have  beeo  guided  by  nearly  the  same  rates  in  compelling 
a  specific  performance  of  parol  agreements  before  the  statute  (t), 
as  have  been  adhered  to  since;  but  slill,  the  student  cannot  be 
too  cautious  in  distinguishing  the  cases  which  were  decided  before 
the  statute  from  those  decided  subsequently.  Much  confusion 
has  arisen  from  inattention  to  this  point. 

(A)  Boikett  V.  lUmdall,  3  Mer.  46S.  Chiu  R^.  128;  Anon.  2  Fieeta.  128; 

(0  See  Miller  c.  Blandiflt,  Totli.  S5  ;  Voll  v   Smith.  3  Cha.  Hep.  16 :  and  see 
'William  s.  Nerill,  Hid.   OS ;  Feme  v.  HarquU  of  Nomuuiby  v.  Duke  of  De- 
Bullock,  ibid.  200,  238  j  Clark  v.  Hack-  voiulure,  2  Freem.  217. 
•mO,  aid.  260 ;  Simmoiu  v,  Cornelius,  1 


•SECTION  VUI. 


3.  Parol  addition  r^telad. 

5.  So  of  ahai  pami  upon  tie  trtati/. 

7i  11.  Fami  dtciaraiitm  of 


10.  Parol  addition  alto  ryeded  ia  i^ili/. 

14.   Or  to  dimiaitA  iht  rent. 

18.  ffiZm  on  behalf  of  a  defendkiit  in 

20.    Where  there' it  fraud. 
31.   Or  miiiake  or  nrprite. 

23.  But  not  la  arplain  the  itulrmumt. 

24.  25.  CJouM  T.  Higgiiiton  eontidared. 
36,  27.   Croome  T.  Lediard  amtidered. 

25.  Parol  tariatioat  after   tile   contract, 

without  coruideraium,  r^JKtad. 


32.  Ntfftttiiv  loordi  of  tha  ttatute. 

33.  Wiiere     tcritttn     Offreamtnt     eorrecl, 

parol  addition  ryeeted  allogtther. 
36.  Parol  evidenea  of  eoOateral  matlar*, 
at  taxtt,  ^c.,  ryeettd. 

4 1 .  TFoirer  of  ttipuUUUm  for  good  title 

ryecitd. 

42.  Contra  in  tquiig. 

43.  Time   cannot  be  vainod  hf  parol  at 

4fi.  Contra  in  equity. 

16.  Parol  mtrialion  part  parfitrmtd' m' 

forced  in  equity. 
60.  Btnit  at  to  parol  variationt. 
51.  Entire  agreement  for  nai!)/  andper- 


Of  this  learning  we  may  treat  under  three  beads,  Ist,  where  there 
is  not  any  ambiguity  in  the  written  instrument ;  2dly,  where  there 
is   an   ambiguity;    and  3dly,   where  a  term  of   an   agreement  is 
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omitted  or  varied  id  the  written  instrument  by  mistake  or  fiwid. 
—And, 

1.  Previously  to  the  statute  of  frauds,  parol  evidence  might 
have  been  given  of  collateral  and  independent  fiictg,  wluch  tended 
to  support  a  deed.  Thus,  although  a  valuable  consideradon  was 
always  essential  to  the  validity  of  a  bai^n  and  sale,  yet  RoUe 
laid  it  down  that  (a)  upon  averment  that  the  deed  was  in  considera- 
tion of  money,  or  other  valuable  considerarion  given,  the  land  should 
pass,  because  the. averment  was  consistent  with  the  deed.  The 
same  rule  has  prevailed  since  the  statute  of  frauds.  Where  in  a 
conveyance  28/.  only  were  stated  to  have  been  received,  parol  evi- 
dence was  admitted  to  prove  that  2/.  more  were  actually  paid  (&)(!)• 
And  in  a  later  case  parol  evidence  was  received,  that  a  sum  of 
money  was  paid  as  a  premium  in  order  to  constitute  the  relation  of 
*roaster  and  apprentice,  although  no  mention  of  it  was  made  in 
the  written  agreement  entered  into  between  the  parties  (c)  (2).  In 
all  Uiese  cases  we  observe,  that  the  evidence  is  jiot  offered  to  con- 
tradict or  vary  the  agreement,  but  to  ascertain  an  independent  fact, 

(a)  2  Rb.  Abr.  7SG,  (N.)  pi.  1 ;  and  (c)  lUx  v.  thn  TahMUaU  of  Lamdon, 

Me  1  Rep.  176,  a.  8  Term  Rep.  379 ;  uid  see  2  Cha.  C». 

(i)  Ra  c.  the  luhabiUnU  of  Scam-  113 ;  TnU  c.  Paiiett,  1  UaoA,  k  UnlL. 

monden,  3  Term  Rep.  174.  472- 

(1)  TMe  was  aqaestionof  eettlement ;  and  tlie  object  of  the  propooed  evidence 
was  not  to  contradict  the  indenture,  but  to  ascertain  an  independent  collateral 
fact,  namely,  whether  thiity  pouMs  had  been  bona  fidt  paid,  as  a  conaideration 
Ibr  the  purchase  of  the  estate,  upon  which  fact  the  settlement  would  depend.  1 
Fhil.  Er.  (1th  Am.  ed.)  661 ;  1  OreeuL  Er.  ;286.  It  is  remarked  b;  the  learned 
eiiitors  of  I'liil.  Et.  Part.  2  p.  1111,  io  note,  96S,  that  "  a  more  obvious  ground 
for  the  dcciRiDii  in  Re^  e.  Scammonden,  cited  in  the  text,  is,  that  the  party  offer- 
ing the  evidence  was  a  stranser  to  the  deed  ;  and,  as  such,  hod  a  right  to  avul 
himself  of  the  trnth,  independent  of  any  conventional  airangemeuts  of  the  pottiea. 
Id  this  light  it  has  been  Eonerally  viewed,  both  in  England  and  in  the  United 
States.  Hee  Gceslev  Eq.  Ev.  201 ;  2  Stark.  Er.  (6th  Am.  ed.)  575  ;  For  Taylor 
J.  in  Brooks  c.  Malfbie,  1  Stewart  &  Porter,  loe ;  Per  Huntington  J.  in  Johnson 
«.  Ulackman,!!  Conn.  351,  352,353;  Berlmf.  Norwich,  10  John.  229,  230;  Read- 
ing V.  Weston,  8  Conn.  117. 

(2)  If  no  consideration  is  expressed  in  a  written  agreement,  or  it  purport*  to 
have  been  made  on  divers  good  considerations,  the  true  consideration  may  be 

Swved  aliunde.  Arms  r,  Ashley,  1  Pick.  71 ;  Tingley  r.  Cutter,  7  Conn.  291  j 
ummings  e.  Donnett,  26  Maine,  397 ;  ^Miite  v.  Weeks,  I  Penns.  486  ;  Baven- 
S3rt  E.  Mason,  IS  Mass.  B5 ;  Hartley  c.  M'Atiulty,  4  Yeates,  25 ;  Sterans  e.  Qrif- 
th,  3  Vormont,  118 ;  Jones  v.  Sosser,  1  Dev.  &  Batt.  166. 

But  it  has  been  huld,  that  where  a  consideration  is  set  forth,  evidence  is  not 
admissible  toshowthat  a  greater  or  a  different  conaideration  was  intended.  Scher- 
merhom  v.  Vanderheydon,  1  John.  139  ;  Maigley  v.  Hauer,  7  John.  311 ;  Howes  v. 
Barker,  3  John.  506  ;  Emery  e.  Chase,  5  Oreenl.  232 ;  Wincbell  r.  Latham,  6  Cowen, 
690.  Unless  the  words,  "  for  other  conaiderations,"  or  equivalent  worda  are  used. 
Maigley  c.  Hauer,7  John.  341 ;  Benedict  i.  Lynch, 1  John.  Ch.  370.  See  also  Elliott  t. 
Giese,  7  Harr.  &  John.  157;  Leonard  c.  Vredenbucgb,  8  John.  29;  Hynen.  Campbell, 
6  Monroe,  291  ;  Miller  e.  BagweU,  3  M'Cord,  568  ;  Mead  n.  Steger,  5  Porter,  509. 
This,  however,  is  not  the  settled  rule  upon  the  subject.  The  case*  have  bean 
matmiallj  oonflicting.     Aod  in  rtfwenoe  to  the  conaideration  oLuue  in  »  dead 
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which  is  coDsiatoDt  with  the  deed,  and  which  it  is  necessary  to  asce^ 
tarn,  with  a  view  to  efiectuate  the  real  intention  of  the  parties  (d)  (1). 

3.  It  is,  however,  cleariy  settled,  that  parol  evidence  is  not 
admissible  to  disannul  and  substantiaUjr'  vary  a  written  agreemrat ; 
for,  as  Lord  Hardwicke  observes,  to  add  anything  to  an  agree- 
ment in  writing  by  admitting  parol  evidence,  is  not  only  contrary 
to  the  statute  of  frauds  and  peijuries,  but  to  the  nile  of  the  com- 
mon law  before  that  statute  was  in  being  (e)  (S). 

3.  Thus,  in  a  leading  case  on  this  subject  (^),  it  appeared  that 

td)  Btav.  Inhabitants  of  WicUum,  2  (/ )  Marea  v.  AhmU,  3  WOa.  27fi ;  and 

AdoL  &  EU.  611.  see  Meaae  v.  Heaae,  Conp-  47i  LoA, 

(e)  PaMwicIie  v.  Powlet,  2  Atk.  383 ;  1S7  ;  Cnff  e.  Fonn,  I  Hau.  &  Selw.  21 ; 

andseeTinnej^e.  Tlnney.3Atk.3;Bin-  Urearea  V.  AaUIn,  3  Camp.  Ca.  428; 

itead  V.  Coleman,  Bunb.  66  ;  Hogg  c.  Hope  i.  Atking,  1  Price,  143. 
ftiajth,  1  Taunt.  347. 

acknowledging  tlie  receipt  thereof  Mr.  JuatiDe  Cowen,  after  having  examined 
and  diacusaad  many  of  the  leading  authoritieB  in  England  and  in  the  United 
StatM,  in  the  oaae  of  IfCiea  v.  Pnnnart,  IS  Wendell,  460,  476,  eaye  in  conaln- 
iBoa:  "Looking  at  the  atniiig  and  orerwhelnunB balance  of  anthority,  as  collect' 
•d  from  the  deciBioiiB  of  the  American  Courts,  tho  clan»e  in  question,  even  a«  be- 
tween the  immediate  partiea,  cornea  down  to  the  rank  of  prima  faei*  eTidenoe. 
escept  for  the  pnipofle  of  giving  effect  to  Che  operatiTe  woios  of  ue  conveyance. 
To  that  end  and  that  alone  is  it  conclusive.  Such  effect  I  have  no  donbt  hu  long 
beVk  aacnibed  to  it  by  conveyancen  and  dealers  in  real  eatate.  It  is  •  constrnc- 
tion,  which  violates  no  rule  of  law,  but  harmonizes  with  well  settled  prindplea, 
•nd  ahonld  be  steadily  maintained  and  applied  whenarer  the  ends  of  subatantaal 
jnatice  may  require  it."  See  Shepherd  >.  Little,  14  John.  210 ;  Bowen  v.  Bell, 
20  John,  338  ;  Wilkinson  v.  Scott,  17  Uaas.  2*9;  Qoodwin  v.  Gilbert,  9  Mass. 
filO,  Si4  ;  Bullardi.  Brigss,  7  Pick.  S33;  aiiswold  v.  M«aaenger,  6  Pick.  G17  ; 
Whitbeck  c.  Whitbeck,  9  Cowen,  266  i  Siaiclair  v.  Jackson,  8  Cowen,  S43 ;  Wat- 
son n.  Blaine,  12  Sei^.  &  Rawlc  131  ;  Belden  o.  Seymour,  8  Conn.  304;  Morses. 
Shattnck,  1  N.  Homp.  229  ;  Schillinger  s.  M'Cann,  B  Oreenl.  364 ;  O'Neal  r. 
Lodge,  3  Hbit.  &  M'Hen.  433  ;  Cummings  c.  Bennett,  26  Mune,  397  ;  Linscott 
cMicIntire,  IS  Mune,  201.  In  Belden  r.  Seymour,  S  Conn.  304,  Daggett  J.  held 
tkat  the  only  operation  of  the  clause  in  a  deed  regarding  the  oonmderation,  is,  to 
prevent  a  reanltiag  truot  ia  the  grantor,  and  to  estop  him  forever  to  deny  the  deed 
Ibt  the  naea  th«r«n  mentioned.  See  mgdon  c.  Thomas.  1  Han.  &  Oill,  139,  H6 ; 
lingane.  Hendeiaon,  1  Bland  Ch.  249  ;  Hutchinson  u.  Sinclair,  7  Monroe,  2SI, 
293 ;  Cnnr  r,  Syles,  2  HiU  Ch.  101  ;  Steele  u.  Worthington,  2  Ham,  182, 186. 
187 ;  Swisher  v.  Swisher,  Wright.  755,  756  ;  Harvey  e.  Alexander,  1  Sand.  219 ; 
Brown  e.  Maltbie,  4  Stew.  Sc  Porter,  96  ;  fiyen  c.  Mullen,  9  Watts,  296  ;  Lazell 
V.  Lazell,  12  Vermont,  143  ;  2  Cruise  Dig.  by  Mr.  Qreenleaf,  Tit.  32,  Ch.  2,  j88, 
BMa,  Ch.  20,  {63  note,  4  vol.  pp.  33,  21,  213. 

In  reference  to  the  admissibility  of  parol  testimony  reapecting  the  consideration 
<tf  an  agreement  or  deed,  much  must  depend  on  the  purpose  ibr  whidh,  and  the 
partiea  betwean  whom,  the  testimony  is  oSeced,  Morse  v.  Shattuck,  4  N.  Hamp. 
229,  231,  232  ;  Part  1  Cowen  &  Hill's  Notes  to  PhiL  Er.  p.  215,  in  note  194 ; 
Fart  2  ib.  p.  1441,  in  note  964,  p.  1448,  in  note  969 ;  Henderson  e.  Dodd,  I  Bailey 
Eg.  138;  Kiniie  e.  Penroee,  2  Soaminon,  816  ;  Nixon  ».  Hamilton,  2  Dm.  & 
W.  364;  S.  C.  1  Iriah  Eq.  5fi. 

(1)  See  1  OreonL  Ev.  }a8S ;  Clifford  e.  Turrill,  9  Jurist,  633  ;  lobb  v.  Stanley, 
6  AdoL  ft  Ell.  N.  S.  £71 ;  1  PhU.  Ev.  (4th  Am.  ed.)  £49  to  S51. 

(2)  1  Qreenl.  Ev.  ^276  ;  BCackpole  d.  Arnold,  1 1  Mass.  30,  31,  Per  Parker  J. ; 
McLcllan  v.  Cumberland  Bank,  24  Maine,  £66  ;  Imham  v.  Child,  1  Bcovm  C.  C. 
(Perkins's  ed.)  92  togs  in  notss;  Richc.  Jackaon,  4ib.  614  endnotes;  IFhiLEv. 
(401  Am.  ed.)  647,  at  teq.  6S0,  661   and  notes ;  Purtmure  s.  Morris,  3  Brown  C. 

Vol.  I.  33 


by.  Google 


b^  VB.  agTMont  b  nritbg,  the  graw  uid  vesture  of  twjr  fioB  ttff 
a  close  of  Uad,  o«Uod  Barehasi  Meadow^  vwe  to  be  taken  by  one 
ABsell.  Tlw  subaeribing  vitowi  to  the  agreammt  proved  the 
vrithm  sgwrawBt,  wd  he  and  another  penun  deposed,  that  it 
was  at  the  eame  tiioa  (when  the  written  agreement  was  made) 
agn«d  by  the  paxtios  by  parol,  that  Axtaell  should  not  oaly  have 
the  bay  from  oiff  Borebara  Meadow,  but  also  Uw  posseaaioo  of  the 
soil  and  produce  of  that  and  another  close  of  land.  The  cause  was 
ttiad  at  nui  priita  before  tdni  MaoBfield,  wbo  admitted  the  evi- 
dence, and  afterwards  reported  that  he  was  not  dissatisfied  with 
lito  verdict  in  consequence  of  it.  But  Lord  Chief  Justice  De  Giey^ 
and  the  other  Judges  of  the  Court  of  Common  Pleas,  held  clearly, 
that  the  evidence  was  inadnussible,  as  it  annulled  and  substan- 
tially altered  and  impugned  the  written  agreemeat. 

4.  So  in  Preston  v.  Merceau  (ff),  by  an  agreemeot  in  writing  a 
house  was  let  at  261.  a  year ;  and  the  landlord  attempted  to  show, 
1^  parol  ervideoce,  that  the  tenant  had  agreed  to  pay  the  ground- 
rent  for  the  house  to  the  original  landlnd,  over  and  above  the 
SSL  a  year ;  but  tbe  Court  of  ConmiOD  Pleas  reject«d  the  evi- 
dence. 

6.  le  a  late  ease  in  tbe  King's  Bench,  the  Chief  Justice,  in 
ddiverii^  the  f^nnkm  of  the  Court,  observed,  that  by  tbe  gaoeral 
rules  of  file  common  law,  if  there  be  a  contract  which  has  been 
*reduced  into  writmg,  verbal  evid^ice  is  not  allowed  to  be  giv&a  of 
what  passed  between  the  parties  uther  before  the  written  instru- 
ment was  made,  or  during  the  time  that  it  was  in  a  state  of  pre- 
paration, so  as  to  add  to  or  subtract  from,  or  in  any  tnauner  to 
vary  or  qualify  the  writl«i  contract  (1).  But  after  the  agreement 
has  been  reduced  into  writing,  it  is  cwnpetent  to  tbe  parties,  at  any 
time  before  breach  of  it,  by  a  new  contract  not  in  writing,  either 
altogetlm  to  waive,  dissolve,  or  annul  tbe  former  agreement,  w  in 
any  manner  to  add  to  oi  subtract  from,  or  vary  <«  qualify  the 
terms  of  it,  and  thus  to  make  a  new  contract,  which  b  to  be  [»oved 
partiy  by  the  written  agreement,  and  partly  by  tbe  subsequent 
verbal  terms  engrafted  upon  what  will  l>e  thus  left  of  the  written 

{g)  2  Blv^U  1219. 

C.  (FeAiiis's  ed^  218,  and  notes ;  Woollam  v.  Heaiti,  T  Teie;  A'.  (Sumner'B  »d.> 
311  and  aotee ;  Per  Wilde  J.  in  Cummings  v.  Arnold,  3  UetcalA  1S6. 

(1)  I  OreenL  Et.  }276;  Part  2  Cowen  ft  HiU'»  notM  to  PhU.  Et.  p.  1467  in 
note  9H,  utd  nnutennu  cases  there  cited. 
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•greMneilt  (A)  (1).  Bat  ifan  r^en  only  to  an  agreenrtUt  tt  Coffi- 
mon  law  (2). 

6.  And  m  an  eailier  case  (i),  the  Lord  Claef  Baron  observed, 
that  the  fbiSidation  of  the  nilea  for  r^ectkig  parol  Bvideace  a  in 
the  geaerti  rules  ot  endMce,  io  which  wiitiog  stands  higbar  ih 
the  scale  than  parol  teeXkaaay,  and  when  treaties  are  reduced  mts 
writing,  such  writiog  is  taken  to  expms  the  ultimate  Eense  of  the 
parties,  and  is  to  speak  for  itself.  Indeed,  nothing  was  so  familiar 
as  this  idea.  At  ntri  prila,  wbece  an  agreement  is  spoken  of,  the 
fint  qaestioD  always  asked  is,  iHiethec  the  agt«smeat  is  in  writing  > 
if  ao,  there  b  an  end  of  all  parol  evidence ;  foi  when  parties  at* 
press  tfieir  meaning  wiUi  solemoity,  that  b  very  proper  to  be  lake* 
as  their  final  sense  of  the  agreemoBt.  In  the  case  of  a  contiaAt 
ce^>ec(iDg  land,  thu  genenl  idea  receives  weight  from  the  cimun*- 
stance  that  you  caonot  conlnct  at  all  on  that  sul^ject  but  in  writ* 
ing,  and  that  therefore  is  a  further  reason  for  r^ectiag  the  panl 
evidence.  In  this  way  only  is  the  statuts  of  fiwidt  material,  for  - 
the  foondatioo  and  bottom  of  the  olljectiDn  is  in  the  gengnU  itilM 

(A)  GoBB  v.  Lord  Nugent,  2  Saf.  A    tba  iaXtta  put ;  aae  pL  19,  umL 
Man.  3i,U;B  B»ni.&  AdoLeSj  wrf^u.         (i)  Davis  e.  Symonda,  1  Coi,4lB. 

(1)  Cununings  v.  Arnold,  3  MetckK  489  Per  Wilde  J. ;  1  OreanL  fit.  $3Di, 
tSes ;  Chitt;  Contz.  (Stk  Am.  ed.)  lOS,  106,  and  noUB ;  BmwaMi «.  Cmiaaj^ 
man,  12  Wendell,  416  ;  Deaibom  t>.  Crom,  9  Cowen,  48  ;  KichardEoiL  v.  Cooper, 
26  Maine,  4S0,  *62  ;  Howard  c.  'Wilmington  and  Stuq.  Bail  Boad,  Co.  1  631, 
tlli  Blobardtoa  «.  Eookei,  IS  Pick.  44S;  Monroe  n.  Feikiiit,  9  Fiak.  S9B  ; 
Bogani.  Atkinson,!  Kelley,  12 j  Neil  e.  Chares,  1  Boilej,  S37  :  Tianldin  «. 
Umt,  7  GiU  k  John.  107  :  D«Ucniix  t>.  Bulkey,  13  Wendell,  71 ;  Tlcaiy  •■ 
Mooie,  3  Watt*,  466,  467  i  Watkina  •.  Hodgea,  6  Ban.  &  John.  28  (  Biouk  *. 
Stnrdivant,  3  Furf.  81  j  Clement  v.  Durgin,  5  Ore«iil.  9;  Marahall  r.  Baker, 
19  Maine,  40L  Tttm  altenUion  of  a  Bealed  contract  by  patiH  make*  It  atlpWaL 
Ticary  d.  Moore,  2  Watts,  421,  466,  467,  See  Mill  Dam  Foundry  v.  Hotct, 
21  Pick.  417.  In  order  to  rand^  the  parol  Tariation  HTuUble,  the  action  should 
ba  gMimded  on  the  mtiMqiieQt  agreameU,  with  wUoh  tbe  ipMtaitT  it,  iA  luch 
casea,  considered  as  incorporated.  Vicory  v.  Moore,  8  Watts,  461,  466,  46Tl 
Mead  e.  Desolyer,  IS  Wendell,  636 ;  Baird  v.  BlairgroTe,  1  Wash.  170 ;  Lang- 
worthy  e.  Smith,  2  Wendell,  fiS7  i  Msrka  v.  Robinson,  1  Bailey,  89  ;  Cox  v. 
Benoett,  1  GreenL  166 ;  Mill  Dam  Fooodiy  e.  HoTsy,  21  Pick.  417 !  Monioe  v. 
Petkina,  9  Pick.  238  -,  Lattinuiie  d.  Haraan,  14  John.  S30j  Deaibom  v.  Croaa,  I 
Cowen,  48 1  Fleming  e.  OUbert,  3  John.  353 ;  LeFene  s.  lieFevte,  4  Serg.  &  B.  24L 

(2)  The  terms  of  a  written  oontract  for  the  sale  of  goods  within  the  statute  e^ 
bmadi  may  be  Tuied  by  a  anbieqnwit  parol  contract,  which  ia  not  wiQiin  the 
Matuts  of  bauds.  Cununinga  v.  Arnold,  3  Hetcal^  486.  See  L  OreenL  Ev.  {302. 
But  aee  Blood  ■.  Ooodiich,  9  Wndell.  68 ;  Chitty  CoDfic.  (8th  Am.  ad.)  IDS. 
The  case  of  Cummings  v.  Arnold,  was  a  init  A>r  breaoh  of  a  written  agreement  to 
manufacture,  and  dehvet  weekly  to  the  plaintiff,  a  certala  quantity  of  doth,  at  a 
certain  nrioe  per  yard,  on  eight  months'  credit,  and  it  was  held  that  the  deftndant 
might  nve  in  evidence,  m  a  good  dcfance,  &  vubaequcnt  parol  agtcement  between 
him  and  the  pl^tif^  made  on  a  legal  conddention,  by  which  the  terma  of  pa^ 
meat  were  varied,  ftnd  that  the  plamtiff  had  rcAised  to  perform  the  parol  agnm- 
ment.  See  Harvey  o.  Orabham,  6  AdoL  ft  EIL  61,  74;  MarehsU  e.  Lynn,  < 
Heea.  ft  Welsh.  109. 
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of  evidence.  He  took  the  rule  to  apply  in  erei;  case  vheie  tfce 
question  is,  ichat  is  the  agreement  ? 

7.  And  upon  the  general  mle  of  law,  independmtly  of  tbe 
statute  of  frauds,  it  has  been  determined  Uiat  verbal  declaiations 
by  an  auctioneer  in  tiie  auction>room,  contrary  to  the  printed  coo- 
ditiona  of  sale,  are  inadniissible  as  evidence,  unless  perhaps  Uie 
purchaser  has  particular  persooial  information  given  him  of  tbe 
mistake  in  the  particulars  (ft)  (1). 

*8.  In  a  late  case  (I),  upon  the  sale  of  timber  by  a  written  parti- 
cular, which  was  nloat  as  to  the  quantity,  it  was  attempted  to  show 
that  the  auctioneer  verbally  warranted  the  quanti^  to  be  eighty 
tons,  and  it  was  insisted  that  this  evidence  was  admissible,  because 
it  did  not  contradict  the  particular,  but  merely  supplied  its  defect 
in  not  stating  the  quantity.  But  it  was  h^d  that  the  evidence  was 
not  adnu3sible(2).  Lord  Ellenborough  said,  that  the  purchaser  ought 
to  have  had  it  reduced  into  writing  at  the  time,  if  tbe  representa- 
tion then  made  as  to  the  quantity  swayed  him  to  bid  for  the  lot. 
If  the  parol  evidence  were  admissible  in  this  case,  he  knew  of  no 
instance  where  a  party  might  not,  by  parol  testimony,  superadd  any 
term  to  a  written  agreraient,  which  would  be  setting  aside  all 
written  contracts,  and  rendering  them  of  no  effect.  There  was  no 
doubt,  he  added,  that  the  warranty  as  to  the  quantity  of  timber 
would  not  vary  the  agreement  contained  in  the  written  conditions 
of  sale. 

9.  So,  since  the  Act  of  Parliament  for  altering  the  style,  a 
demise  from  Michaelmas  must  be  taken  to  be  from  new  Michael- 
mas, and  parol  evidence  cannot  be  admitted  to  show  that  tbe 
parties  inteoded  it  to  commence  at  old  Michaelmas  (m),  unless  the 
demise  is  by  parol  (n)  (3). 

10.  The  rules  of  evidence  are  universally  tbe  same  in  courts  of 
law  and  equi^.     Therefore  parol  evidence,  which  goes  to  substan- 

(ft)  Onnnit  «.  Erbart,  1  H.  Blackat.  (I)  Fowdl  v.  Edmunds,  12  HtM,  6 ; 

2SS.     Sm  is  Yta.  jnn.  471,  and  mfra  ;  lonef  v.  Edney,  3  Camp.  Ca.  286. 

and  Fife  V.  ClsTton,  13  VeB.  jim.  648  ;  (m)  Doe  v.  Lea,   11  East,  SI2 ;  see 

Higginion  v.  cWeB,  16  Vea.  jon.  SIB  ;  Ford  n.  Yatea,  2  Mann,  ft  Oiang.  649. 

■upru,  p.  22.  (n)  Doe  t>.  Benaen,  4  Bboti.  &  Aid.  68B. 


(1)  Ante,  22;  Wright  >.  Ddlyne,  Fetera  C.  C.  199  i  Uortou  •.  Waldiyn, 
Free.  Dec.  137  i  1  Phil.  Ev.  (4t1i  Am.  «d.)  660j  Wainwnght  >.  Eead.  1  Deauu. 
£q.  673  ;  Few  v.  Lmdoig,  SMJUer  (LoiUs.)  4G9  ;  Livingston  s.  Byrne,  11  John. 
6fiG  ;  Cannon  e.  MitcheU,  S  Daaaua.  320. 

(2)  See  Wright  b.  Deklyne,  1  Petera  C.  C.  199,  204 ;  Wainwright  p.  B«ad>  1 
DeMDS.  S73. 

(8)  See  WilcDz  v.  Wood.  9  Wsodell,  316. 
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toUjr  alter  a  writtoi  agreement,  caanot  be  receiTed  in  a  court  of 
equity  any  more  than  in  a  court  of  law  (0)  (1). 

11.  Thus  in  a  case  of  Lawson  v.  Laude  (jr),  a  bill  was  brought 
to  carry  into  execution  an  agreement  between  the  plaintiff  and 
defendant,  for  granting  to  the  defendant  a  lease  of  a  farm.  The 
defendant  objected  to  execute  the  leaie,  because  some  land  called 
Oxiane,  agreed  to  be  demised,  was  left  out  of  the  lease.  The 
plaintiff  offered  evidence  to  prove,  that  it  was  left  out  by  the  par* 
ticular  and  joint  direction  of  the  plaintiff  and  defendant.  Sir 
Thomas  Clarke  hdd  the  evidence  to  be  in  direct  contradiction  to 
the  statute  of  frauds,  and  therefore  dismissed  the  bill. 

12.  So  in  a  case  before  Lord  Bathurst  (f),  the  bill  was  filed  for 
an  injunction  to  atay  proceedings  at  ]aw  for  a  breach  of  corenaot, 
in  not  asngning  all  the  premises,  which  the  defendant  insisted,  by 
*to  agreement  in  writing,  and  a  lease  m  pursuance  of  it,  were  to  be 
as^gned.  The  plaintiff  stated  by  his  bill,  that  though  the  agree- 
ment was  for  alt  the  premises,  yet  the  defendant  at  the  time  of  the 
execution  of  the  lease,  agreed  that  three  pieces  of  land  should  ha 
excepted,  and  the  plaintiff  exanuned  several  witnesses  to  prove  the 
fact,  ^yhich  they  did  ;  but  the  defendant  by  his  answer  denied  the 
bet,  and  insisted  upon  the  extent  of  the  written  agreement ;  and 
the  parol  evidence  being  objected  to  at  the  heating,  it  was  not 
permitted  to  be  read. 

13.  Neither  can  it  be  proved  by  parol  evidence  that  an  agree- 
ment to  sell  to  two  jointiy,  was  really  a  contract  with  one  only,  and 
the  other  was  to  have  a  security  for  the  money  he  might  advance ; 
for  that  would  contradict  the  written  agreement  (r). 

14.  And  in  an  important  case  before  Lord  Eldon  (*),  be  refused 
to  execute  an  agreement  with  a  variation  attempted  to  be  iatro- 


(0}  Sees  Will.  276;  and  we  Toots. 

(r)  D«™  0.  Symonds.  I  Cox,  402. 

Mwa;,  2  Cho.  Ch  142. 

(J.)  1  Dick.  346. 

181.]                                 ^ 

(S)  FeU  t..  ChuaberUin,  2  Diok.  484. 

(i)  Marquis  of  Townmid  v.   Stan- 
grooni.  6  Vee.  Jnn.  828.     [Sunmer-a  ed. 

I  coold  not  meet  with  the  &ctg  in  the 

K^irtmr-sbook;  ree  Reg.  Lib.  A.  1772, 

828  note  (0)].     See  1  Ve«.  &  Bern.  628, 

M.  1.  495. 

627  i  2  Dm.  &  War.  232. 

ateeqi  2  Stoty  Eg.  Jni.  j767  et  aeq.  flfiSl  i  Dwight  e.  Fomeroy,  17  M«m.  303; 
Bndbiu;  c.  White,  4  Qieenl.  3S4  ;  SterenB  e.  Cooper,  1  John.  Ch.  429  ;  Movan 
*.  HBjra,  1  John.  C3i.  339  ;  Steers  e.  Steere,  6  Jobii.  Ch.  1 ;  Church  v.  Chuieh, 
4  Teates,  280 ;  SUniaaa  s.  Talbot,  2  Dana,  26S,  2fiB  1  Timberlake  v.  FariBh,  6 
Dana,  3S0,  3S1,  3fi2 ;  Biown  v.  Haven,  3  Faiif.  179  ;  Holmes  v.  Simons,  8 
Dciaiu.  149,  162  ;  Dupree  v.  M'Donald,  4  Desaui.  209  ;  Tilton  v.  Tilton,  9  N. 
Hamp.  892.  Fer  Wilcox  J. ;  Eveleth  b.  Wilaon,  16  Uaine,  109 ;  Richardaon  v. 
Thompaon,  I  Humph.  161 ;  Chetwood  v.  BrittiBn,  1  Green  Cb.  439. 
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duced  by  parol,  on  the  ground  of  miatakfl,  or  Kt  least  of  surprise, 
which  was  denied  by  the  answer.  So  in  the  Iste  case  of  WooUam 
«.  Heam  (t),  where  a  speciBo  performance  was  sought  of  aa  agree- 
ment for  a  lease,  at  a  less  rent  than  that  mentioned  in  the  agree- 
ment, which  variation  was  introduced  by  parol,  OQ  the  ground  of 
fraud  and  misrepresentation  in  the  landlord ;  the  evidence  was  read 
without  prejudice,  and  the  Master  <^  the  Rolls  thought  it  made 
out  the  plaintiff's  case ;  but  he  held  himself  bound  by  the  autho- 
rities, and  accordingly  rejected  the  evidence,  and  dismissed  the 
bill.  And  this  doctrine  has  been  distinctly  recognised  by  Lord 
Redesdale  (u)  (1). 

15.  So  verbal  declarations,  in  opposition  to  printed  conditioDs 
of  sale,  are  inadmissible  as  evidence -in  equity  as  well  as  at  law  (x). 

(0  7  Vea.  juo.  211.     [Sumner's  ed.  330.  cited;  IS  Vea.  inn.  fi21  ;  1  Tea.  & 

nota  (6)].  Ben.  62a  i   see  15  Ves.  iun.   171,  S48  j 

(u)  1  Scho.  &  Lef.  39.  Higginoon  t>.  Clowee,  19  Ves.  jun.  fil6. 
(i)  Jenkinsott  c.  Pcpys,  B  Ves-  juo. 

(1)  Sea  Wastbrookc.  Hnrbeflon,  2  M'Cord  Ch.  116;  WardB.  I*dbetteT,  1  Hev. 
&  Batt.  496 ;  Gccsley  Eq.  Et.  206,  207.  In  GiUeapie  tj.  Moon,  2  John.  Ch.  685. 
it  was  held,  by  Mi.  Chancalloi  Kent,  that  sqiiity  irill  raliara  agaiiut  «  mirtike, 
as  well  as  against  a  fraud,  in  a.  deed  or  contract  in  writing  ;  and  parol  evidence  is 
admissible  to  prove  the  mistake,  though  it  is  denied  in  the  answer ;  and  tbia, 
either  where  the  plaintiff  seeks  relief  alficmatiTely,  on  the  ground  of  the  mistake, 
or  where  the  defendant  set^  it  up  as  a  defence,  oi  to  rebut  an  equity.  The  same 
doctrine  was  maintained  by  the  same  high  authority  in  KeiBsclbrack  v.  Livings- 
ton, 4  John.  Ch.  Hi.  The  evidence  in  such  case  mast  be  deai  and  strong,  aa  aa 
to  establish  the  mistake  to  the  entire  satisfaction  of  the  court.  Gillespie  t>.  Moon, 
3  John.  Ch.  ess  ;  Tilton  v.  TUCon,  S  N.  Hamp.  392.  393.  Where  there  was  an 
agreement  to  execute  a  lease  for  hves,  "  containing  the  oaual  clause*,  lestriotionR, 
and  reservations,  contained  in  leases  given  by  the  defendant,"  it  being  ncccssaiy 
to  resort  to  proof  lie/uiri  the  agreement,  to  nscertain  wh»t  -were  the  usual  clauses, 
&c.  in  Hucb  a  lease  j  it  waB  held  to  be  open  to  the  plaintiff,  also  to  show  by  parol 
that  it  was  agreed  and  imdcnCood,  in  the  time,  that  a  particular  reservation  was 
not  to  be  inserted  in  the  lease,  vchich  the  defendant  was  to  execute.  Keisselbtack 
v.  Livingston,  4  John.  Ch.  144.    The  court  said,  the  statute  of  Irauda  had  no  besi- 

Hr.  Justice  Story,  in  1  Story  Eq,  Jur.  }161,  discusses  this  subject  and  seems 
fully  to  agree  with  Mr.  Chancellor  Kent,  in  the  above  doctrines.  See  also  in  sup- 
port of  the  same,  Tilton  c.TUton,gN.Uamp.  391— 393  ;  X,angdon  o,  Keith,  9  Ver- 
mont, 290;  Cleaveland  v.  Burton,  U  'Veroiont,  138;  Hunt  ».  Kousrounier,  8 
Wheaton,  211;  S.  C.  1  Peters,  13  ;  Wesley  v.  Thomas,  ti  Harr.  &  John.  24  ;  Now- 
som  e.  Bufferlow,  1  Dev.  Eq.  379  j  Gower  ».  8tomer,  2  Wheaton,  70,  78 ;  Abb« 
f.  Goodwin,  7  Conn.  377  ;  1  PhiL  Ev.  (IthAm.ed.)  670  to  676  ;  Inskoe  r.  Proc- 
tor, 6  Monroe,  316  ;  Lyuuin  v.  United  Ins.  Co.  2  John.  Ch.  630 ;  1  Amould  Ins, 
(Perkins's  ed.)  61  note  ;  Pember  v.  Mathers,  1  Brown  C,  C.  (Perkins's  ed.)  fi2. 
64  and  note ;  Imham  r.  Child,  ib.  02,  96,  and  notes ;  Biuh  c.  Jackson,  4  ib.  614 
and  note;  Jordan  ■>.  Lawkins,  ib.  477,  478,  note  (a). 

The  power  of  ■  court  of  equity  of  general  jurisdiction  to  reform  or  rectify  con- 
tracts  is  not  within  the  equity  jurisdiction  of  the  Supreme  Court  of  Massaehu- 
■etts.  Leach  v.  Leach,  IS  Pick.  68 ;  D-lright  e.  Pomeroy,  17  Masa.  303  ;  Bsbcock 
e.  Smith,  22  Pick.  61,  70. 

But  the  correction  of  a  mistake  in  a  deed  is  within  the  equity  powers  of  the 
Court  in  Maine,  Peterson  e.  Qrover,  20  Maine,  363.  So  in  New  Hampshire,  Til- 
ton V.  Tilton,  9  N.  Hamp.  392 ;  Vermont,  Langdon  c.  Keith.  0  Vermont,  200.  See 
Elder  v.  Elder,  1  Fairf.  80. 
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16.  And  if  a  mateiitl  term  be  added  br  one  par^  to  a  written 
a^veoent  after  its  execotioo,  be  deitnys  his  own  rights  under  the 
iDstniment.  But  although  the  doctrioe  has  been  referred  to  the 
statute  of  tnuds,  yet  it  seems  rather  to  depend  on  the  principles  of 
tbe  conmoa  law  (y)  (1). 

17.  la  the  late  caaeofBesantff.  Richards  (z),  where  tbe  purchaser 
was  plaintiff,  tlie  contract  described  the  property  as  held  by  one 
Watson,  and  the  sale  was  to  be  completed  at  Michaehoas.  Watson 
held  an  agreeoient  for  a  lease  for  ten  years,  but  tbe  seller  repre- 
sented to  the  purchaser  that  this  agreement  was  void,  and  that  he 
*had  serred  Watsoa  with  notice  to  quit  at  Michaelmas,  and  that  be 
would  give  possessbo  at  that  time.  Tbe  tenant  refused  to  quit, 
and  the  Master  of  the  Rolls  held  that  tbe  purchaser  ought  not  to 
be  bound  by  tbe  agreement,  purchasing  as  be  did  ou  the  faith  of 
that  representation.  He  was  entitled  to  be  released  from  the 
agreement  altogether,  or  if  he  chose  be  might  perform  it  and  have 
compensation,  and  tbe  plaintiff  electing  to  take  the  agreement  with 
a  compensation,  a  decree  was  made  accordingly  ;  but  it  seems 
difficult  to  sustain  tins  decision  consistently  with  the  authorities, 
although  there  might  have  been  sufficient  ground  to  have  released 
the  pufohaser  altogether. 

18.  But  when  equity  is  called  upon  to  exercise  its  peculiar  juris- 
dictioa,  by  decreeing  a  speciBc  performance,  tkeparly  to  be  charged 
is  to  be  let  in  to  show,  that,  under  tbe  circumstances,  tbe  plaintiff 
is  not  enUtied  to  have  the  agreement  specifically  performed  (a)  (2). 

(a)  See  T  Vee.  juu.  219, 


(1)  See  this  mliject  fillip  conrideccd  in  Chitt7  Contr.  (Sth  Am.  ed.)  677  to  680 
ud  in  notes. 

(2)  See  the  cases  cited  in  note  to  ante  p.  1S6 ;  EUis  e.  Burden,  1  Alabama.  (N. 
S.)  (oS  i  Miller  v.  Chetwood,  1  Oieen  Ch.  199.  In  1  PhiL  Er.  (4th  Am.  ed.)  B6S, 
It  is  said  that  "  the  statute  of  frauds  has  not  altered  the  situation  of  a  d^endant, 
against  whom  a  specific  pcifoimance  in  prayed  ;  aud  he  may  ^ve  the  same  eri- 
denee  now,  which  he  might  have  giTen  before."  ObA  v.  Grant,  14  Vesej  (Sum-  - 
ner's  ed.)  S19,  £24 ;  Per  Sir  Vfm.  Qrant,  Master  of  the  Rolls.  See  the  traggee- 
tio«s  npan  this  pdnt  by  Mr.  Justice  Wilde,  in  Cumminn  c.  Arnold,  3  Metcalj; 
i90,  19L  ;  2  Stoiy  Eq.  Jui.  {770.  It  is  further  said  in  I  Fhil.  Ev.  669,  that  "  the 
gaitxwl  principle,  to  be  deduced  bam  the  various  authorities  on  this  subject,  ap- 
pean  to  be,  Uiat  a  defendant,  in  answer  to  a  bill  for  a  specifio  performance,  may 
roggeat,  and  prove  by  parol  evidence,  that,  by  reason  of  fraud,  luiprise,  or  mis- 
teke.  the  written  instmment  docs  not  coirectty  and  truly  express  the  agreement, 
but  thM  there  i»  an  omission  or  insertion  of  «  term,  or  some  material  variation, 
contrary  to  the  intention  and  understanding  of  the  parties."  See  WooUam  r. 
Heam,  7  Veaey  (Snmnei'a  cd.)  211  note  (a)  and  cases  cited  ;  Irnham  o.  Child,  1 
Brown  C.  C.  (Perkins's  ed.)  92,  93  note  and  cases  cited :  2  Story  Eq.  Jui.  1(769, 
t779 ;  Kend^  n.  Almy,  2  Sumnra',  C.  C.  278  ;  King  e.  Hamilton,  4  Peters  S.  C. 
311 ;  Catheut  e.  Rohinaon,  6  ib.  264 ;  2  Pt.  Phil.  Ev.  (Cowen  &  Hills'  notes,) 
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19.  For  the  nile  applies  do  further  than  Uiis  precise  questioa, 
What  is  the  agreement  ?  Where  the  question  is,  what  were  the 
collateral  circumstances  attending  the  agreement  ?  they  may  be 
proved  by  parol  evidence.  If  any  of  these  coUateial  circumstances 
are  reduced  into  writing,  the  same  rule  applies  to  them  as  to  the 
original  agreement ;  but  if  not,  both  at  law  and  in  equity  such 
collateral  circumstances  may  be  proved  by  parol  ;  for  example, 
duress  at  law,  fraud  and  circumvention  in  equity.  When  it  is  sud 
that  parol  evidence  shall  not  affa^  written  instruments,  the  vice  ol 
the  argument  turns  upon  the  use  of  the  word  "  affect ;"  for  if  it 
means  to  vary  it,  it  is  true,  and  if  it  is  to  be  carried  beyond  that 
meaning  it  is  not  true  ;  there  is  nothing  so  clear  as  the  juiisdictioD 
of  the  court  to  affect  a  written  instrument  by  parol  testimony  :  the 
courts  of  law  do  it  every  day,  and  in  truth  set  them  aside  ;  courts 
of  equity  do  it  on  oth^  grounds,  and  take  a  larger  Geld  (&). 

20.  Thereiwe  a  defendant  resisting  a  specific  performance  of  an 
agreement,  may  prove  by  parol  evidence,  that  by  fraud  the  written 
agreement  does  not  contain  the  real  terms  (c)(1).  Such  evidence  was 
admitted  by  Lord  Hardwicke  in  Joynes  v.  Statham  (d) ;  and  in 
tiie  case  of  WooUam  o.  Heam  (e),  before  cited,  the  Master  of  the 
Rolb  said,  that  if  it  had  been  a  bill  brought  by  the  defendant  for  a 
specific  preformance,  he  should  have  been  bound  by  the  deciMons 
to  admit  the  parol  evidence,  and  to  refuse  a  specific  preformaQce. 

*3I.  So  Lord  Hardwicke  admitted,  that  ao  omission  by  mistake 
or  surprise,  would  let  in  the  evidence  as  well  as  fraud  ;  and  Lord 
Eldon  actually  admitted  parol  evidence  of  surprise,  as  a  defence  to 
a  bill  seeking  a  performance  in  specie ;  but  he  said,  that  those 
producing  evidence  of  mistake  or  surprise,  in  opposition  to  a  specific 
performance,  undertake  a  case  of  great  difficulty  (/)•  In  a  later 
case,  the  Master  of  the  Rolls  admitted  parol  evidence  on  behalf  of 
a  defendant,  to  show  a  parol  promise  at  the  time  of  signing  the 
agreement  to  vary  the  terms  of  It,  and  upon  the  evidence  he  dis- 

(i)  Per  Ld.  C.  Baron,  Davis  e.  Sj- 
monda,  1  Cox,  40S,  107< 

(«)  See  the  cues  cited  infra,  a*  to  di«-  note  {a}]. 

chugins  or  TvyingB  written  ■freement  (/)  Maiqnis  of  Toimsh«Bd  v.  Stan- 

hj  pixoi;  and  lee  Walker  t>.  Walker,  2  f^room,  6  Vea.  jun.  82S.  [See  Smnnn's 

A(^  98 ;  and  aee  6  Vea.  jnn.  3M,  n.  ed.  nWee]. 

liSl,  note,  996  and  cases  cited ;  Watd  t>.  Ledbetter,  1  Dev.  &  Bat.  Eq.  496;  West- 
biook  B.  Haibcaon,  2  M'Cord  Ch.  Ilfi;  Wood  c.  Lee,  S  Monroe,  fi7. 

(1)  Best  V.  Stow,  2  Sandford,  298,  300;  Dwight  v.  Pomeroy,  IT  Mau.  SOS, 
328  ;  Brooks  v.  Wheelock,  1 1  Pick.  439.  440. 
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Bussed  the  biit  for  a  specific  perfonauicB  of  the  written  ngree- 
ment  (§■). 

22,  So  when  by  tbe  nattake  of  the  solicitor  the  agreunent  only 
lequired  the  purchaser  to  bear  the  expense  of  the  conveyance, 
whereas  the  real  agreement  was,  that  he  should  also  bear  the 
expense  of  maLin^  out  the  title,  tbe  Master  of  the  Holls  admitted 
parol  evidence  of  the  real  agreement  and  of  the  mistake  (1)  ;  and  upon 
tbe  strength  of  it,  he  gave  the  plaintiff,  the  purchaser,  his  option  to 
have  his  bQI,  which  was  for  a  specific  performance  according  to  tbe 
terms  of  the  written  agreement,  dismissed,  or  to  have  the  agreement 
perfcHmed  in  the  witj  contended  for  by  the  seller  (A). 

23.  But  in  a  case  before  Sir  W.  Grant,  where  an  estate  was  sold 
in  lots,  and  at  the  end  of  some  of  the  lots  ouly  it  was  stated  that 
tbe  timber  was  to  be  taken  at  a  valuation,  but  there  was  a  general 
condition  that  the  Umber  should  be  pud  for  ;  the  seller's  bill  for  a 
specific  performance,  requiring  the  purchaser  of  several  lots  to  pay 
for  all  the  timber,  was  dismissed,  and  parol  evidence  of  the  de^ 
claration  of  the  auctioneer  that  the  timber  on  all  tbe  lots  was  to 
be  paid  for,  was  of  courae  rejected.     But  the  Master  of  tbe  Rolls 

(f)  daikec.  Grant,  U  Ves.  jun.  ei9 .  &  Beatty,  9  ;  Loid  'WiUitm  Goidon  v. 

rSumnei'B  ed.  notci]  aiid  ice  15  Vet.  jua.  Uarqau  of  Hortfbrd,  3  Hadd.  108 )  Ous 

A2S.  rard  V.  Girling,  I  WiU.  Ch.  Cu.  460  ; 

(A)  SamBbottom  v.  Gocden,  1  Yea.  ft  2  Swuut.  2ii. 
Beam.  IBS.    See  Flood  e.  Finlaj,  2  Ball 

(I)  See  Gower  c.  Sterner,  2  Whait.  IS  ;  GLUeepie  «.  Moon,  2  John.  Ch.  566 ; 
Chiist  r.  Biffenbach,  1  Serg.  &  R.  4S4  ;  Miliar  v.  Handerson,  10  Serg.  &  R.  202 ; 
Stereiu  v.  Cooper,  1  JtAai.  Cb.  ti9  ;  LemaMr  v.  Buckbait,  2  Bibl^  28 ;  Wedey 
t,  Thomas,  6  Hair.  &:  Jolm.  24  ;  Jones  v.  Stuby,  6  Harr.  &  John.  372. 

Parol  evidence  hai  been  held  tidmisaible  to  show,  that  a  deed  abiolute  upon  its 
bee  vas  leally  intended  as  a  mortgage,  or  that  the  defeasance  has  been  destcored 
by  &and  or  mistake.  Marks  c.  Pell,  1  John.  Ch.  B9i  ;  Strong  s.  Stenait,  4  John, 
Ch.  1S7  {  Jamea  v.  Johoaon.  S  John.  Ch.  417  ;  Claik  v.  Henry,  2  Cowen,  32i ; 
Whittick  e.  Kane,  1  Poise,  206 ;  Washburn  v.  Merrill,  1  Day,  130 ;  Uuiphy  e, 
Tiipp,  1  Monroe,  73 ;  2  Story  Eq.  Jur.  {768,  J1018 ;  Imham  v.  Child,  I  Brown 
C.  C.  (FerkinB'B  ed.)  93,  in  note  to  this  point ;  Beading  v.  Weaton,  8  Conn.  117, 
120—122  ;  Van  Boren  v.  Olmstead,  6  Puge,  9  ;  Stewart  v.  Hutchins,  13  Wendell. 
48fi  i  May  v.  £astin,  2  Porter,  414;  Gieen  v.  Bonnell,  1  Green  Ch.  261 ;  Blan- 
chard  v.  Keaton,  4  Bibb,  4fil ;  Todd  o.  mvers,  t  Douub.  155 ;  Boea  v.  Nowell, 
1  Wash.  14  ;  TCjng  c.  Newman,  2  Munf.  10;  1  Cruise  Dig.  by  Mr.  Greenlea^ 
lit  16,  Ch.  1,  f20,  in  note  ;  FonbL  Eq.  Bk.  1,  Ch.  3,  {II ,  p.  200  in  note. 

Where  a  deed  is  absolute  in  its  terms,  but  the  grantor  claims  it  to  be  in  troth 
only  a  mortgage,  the  bntthen  of  proof  is  on  him,  to  show  the  reel  intent  of  tha 
parties,  and  that  the  present  form  of  the  tcansaction  arose  from  ignorance,  acd- 
dent,  mistake,  &aud,  or  undue  adTantage  taken  of  his  situation.  McDonald  «. 
HcLeod,  1  IredeU  £q.  221  ;  Lewis  v.  Owen,  ib.  291. 

But  in  MassachnsetU,  Maine,  and  New  Hampshire,  parol  evidence  seenis  to  be 
regarded  as  inadmissible  to  vary  the  tenos  of  an  absolute  deed  so  a*  to  make  of  it  . 
s  mortgage.  See  Flint  v.  Sheldon,  13  Uast.  44S ;  Bodwell  v.  Webater,  13  Pick. 
411,  413 ;  Erskine  s.  Towntend,  2  Mas*.  408 ;  Whitakei  r.  Sumner,  20  Pidc.  404 1 
Hale  V.  Jewell,  7  GreenL  136 ;  French  v.  StUKtivant,  8  GteauL  2«D,  261 ;  Lvud 
0.  Lund,  1  N.  Hamp.  39. 
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AV4  W  dffW^  not  to  be  undarstood  as  delirering  aof  Oj^niov 
whether,  suppo^og  these  plainti^  bad  been  defendants,  the  eri- 
deoce  would  CH-  would  not  be  admissilde,  but  bu  opinioD  was,  that . 
dearly  upon  the  part  of  a  plaintiff  seddng  peifonnance,  it  coidd 
not  be  received  (t).  The  purchaser  then  filed  a  bill  against  the 
sailer  for  a  speciiSc  perfomiance,  according  to  his  constnictifm  that 
be  was  to  pay  for  the  timber  on  the  lots  only  to  which  a  stipulation 
to  that  efiect  was  added.  The  seller,  tu  de/endwit,  o&red  parol 
andeoce  of  the  declaration  by  the  auctioneer.  The  Vice-ChaBceUof, 
*Sii  T.  Plumer,  agreed  that  fraud  would  let  in  the  evideoce  as  a 
defence.  He  added,  that  upon  clear  evidence  of  nustake  or  sur- 
prise, that  the  parties  did  not  understand  each  other,  it  is  introduced, 
not  to  explain  or  alter  the  agreement,  but,  consistently  with  its 
terms,  to  show  circumstances  of  mistake  or  surprise,  makmg 
a  speciBc  perftmnance,  as  in  the  caae  of  fraud,  unjust,  and  there- 
ixe  not  cmformable  to  the  principles  up«i  which  a  court  of  equity 
exercises  this  junsdicticHi.  There  was,  however,  coosideiable 
difficulty  in  the  applicadcHi  of  evidence  under  this  head,  calliDg 
£>r  great  caution,  particularly  upon  sales  by  auction,  lest  under 
this  idea  of  introduciog  evidence  of  mistalie,  the  rule  should  be 
relaxed,  by  letting  it  in  to  explain,  alter,  contradict,  and  in  efiect, 
get  rid  of  a  written  agreemeot.  In  sales  by  auction,  the  real 
object,  he  said,  of  introducing  declaratioDs  by  auctioneers  or  other 
persons,  is  to  explain,  alter,  or  ccmtradict  the  written  agreemeotj  in 
edect  to  substitute  another  ctutract ;  and,  independent  of  authority, 
be  should  be  much  disposed  to  reject  such  declaratioos,  as  open  to 
all  the  mischief  against  which  the  statute  was  directed,  and  also 
violating  tlie  rule  of  law  which  prevailed  previously,  vihetker  offered 
by  a  plaintiff  seeking  a  performance,  or  by  a  defendant  to  get  rid  of 
the  contract,  a  distioction  wbich  it  was  difficult  to  adopt,  where  the 
evidence  is  introduced  to  show  that  the  writing  purpctftiog  to  be 
a  cootiact  is  not  the  contract ;  that  there  is  no  contract  between 
them  if  that  which  was  proved  by  parol  did  not  make  a  part  of  it. 
That  does  not  depend  upon  the  principle  on  which  a  defendant  is 
permitted  to  show  fraud,  mistake,  or  surprise,  cidlateral  to  and 
independent  of  the  written  contract,  the  object  in  tbe  other  case 
b^ng  to  get  rid  of  the  contract  by  explaining  it  away.  He  did 
not  recollect  any  instance  that  evidence  offered  io  that  view  had 
been  received,  but  there  were  cases  in  which  it  had  been  rejected  ; 
and  be  referred  to  Jeukinson  v,  Pepys,  without  noticiug  the  dis- 
(,■)  Higguuon  V.  Clowat,  Ifl  Tm.  jnn.  SIO. 
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6netioa  that  there  the  parol  evidraice  was  sffereid  bf  tb6  plaMtifiv 
aad  admitted  that  in  Ramsbottom  v.  Gosden  the  panri  evideacA 
seemed  to  have  had  the  effect,  ia  some  degree,  of  ahering  di« 
written  contract ;  but  if  the  evideQce  there  ofered  coald  hitiy  bO 
brought  under  the  bead  of  mistake,  that  did  not  infringe  apon  th« 
principle  that  parol  evidence  of  fraad,  mistake,  or  mrprise,  mi^t 
be  recMred  as  a  defense.  But  no  authority  having  decided  that 
«Tideace  could  be  received,  except  upon  one  of  those  grounds,  and 
tbe  declarations  in  this  case  being  offered  where  tbe  parties  had 
contracted  in  writing  upon  a  subject  distinctly  adverted  to  in  th«r 
written  contract,  which  niade  a  proviston  for  it  (whetfa^  explicit 
and  satisfiuitory  was  not  material),  the  evidence  of  these  declarations, 
be  said,  mast  be  rejected,  because  ^ere  was  no  fraud,  mistake,  of 
*8urprise,  and  the  evidence  was  oSered  to  contradict,  explain,  or 
vary  the  written  contract  (fr). 

24.  This  judgment  does  not  seem  to  be  watranted  by  the  prin- 
ciples of  the  Court  It  is  manifest  that  the  learned  judge  was 
disposed  to  overrule  the  settled  distinction.  It  is  not  aecessary, 
in  order  to  render  the  evidence  admissible,  that  its  object  should 
be  to  show  fraud,  mistake,  or  surprise,  collateral  to  or  independent 
of  tbe  written  contract,  although  that  usually  is  its  tendency  ;  but 
(be  evidence  is  admissible  where,  by  way  of  defense,  the  object  is 
to  get  rid  of  the  contract,  by  showing  that  it  is  not  the  contract 
really  raiteced  into  by  the  parties,  although  where,  even  as  a  de^- 
fense,  the  evidence  is  used  to  show  that  tbe  tetma  of  the  contract 
are  not  the  real  ones,  tbe  evidence,  when  admitted,  must  be  verr 
powerfiil  to  induce  the  Court  to  believe  that  the  terms  expressed 
are  not  the  real  ones.  In  Ramsbottom  v.  Gosden,  as  the  contract 
was  silMit  as  to  the  expense  of  making  out  the  title,  that  of  course 
would  have  fallen  cm  the  vendor  ;  but  that  was  a  mistake,  and 
contrary  to  the  real  contract,  and  parol  evidence  really  to  con- 
tradict the  written  agreement  on  this  head  was  admitted  as  a 
defense. 

26.  So  where  lands,  which  upon  admeasurement  did  not  con- 
tain thirty-six  teres,  were  described  in  a  particular  to  contaui 
(oztf-ooe  acres  by  estimation,  were  the  same  more  or  less,  and 
tbe  purchaser,  in  answer  to  a  bill  for  a  specific  perfbrmance,  set 
up  parol  declarations  of  the  auctioneer  that  be  adi  it  for  f(»ty-on8 
•ores,  and  if  it  was  less,  an  abatemenj  should  be  made,  the  Master 
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of  the  Rolls,  Sir  W.  Grant,  admitted  the  evidence  and  dismissed 
the  biU,  because,  after  such  a  declaration  made  by  the  aactioneer^ 
it  was  ftaadulent  and  unfair  in  the  seU^  to  insist  upon  the  exe- 
cuti<Hi  (^  the  coatract,  not  giving  the  defendant  the  bene&t  of  that 
declaration  (l).  And  yet  the  subject  was  distinctly  adverted  to  in 
the  written  contract,  and  indeed  the  provision  was  free  from  amln- 
guity,  and  the  parol  evidence  contradicted  it ;  whereas,  in  Clowes 
V.  Higginsoo,  there  was  an  ambiguity  —  two  statements,  which 
might  be  considered  at  variance  with  each  other  —  which  the  parol 
evidence  would  have  explamed.  The  evidence,  it  is  submitted,  in 
the  latter  case,  was  admissible  in  equity  as  a  defense,  simply 
on  the  ground  that  the  plaintiff,  who  ought  to  come  into  equity 
with  clean  bands,  sought  to  commit  a  fraud  in  evadmg  to  pay 
for  the  timber,  although  the  auctioneer  declared  that  it  was  to  be 
pud  for. 

*26.  Yet  in  a  later  case  (m),  where  there  was  a  contract  by  each 
of  two  persons  to  buy  an  estate  of  each  other,  both  estates  to  be 
valued  by  the  same  person,  and  both  purchases  to  be  completed 
on  the  same  day ;  tbe  case  was  »  peculiar  one,  but  it  was  decided 
that  the  contracts  were  distinct,  although  contained  in  the  same 
paper,  and  notwithstanding  the  difference  between  having  to  pay 
for  one  estate  with  the  price  of  another,  and  having  to  retain  your 
own  estate  and  yet  to  pay  for  another  ;  and  it  was  held  by  the 
Master  of  the  Rolls,  Sit  Jdin  I«acb,  that  no  evidence  aliunde 
could  he  recuved  to  give  a  construction'  to  the  agreement  contrary 
to  the  i^ain  import  of  those  expressions,  and  he  therefore  rejected 
evidence  tendered  by  the  defendant  to  show  that  the  real  intention 
was  to  exchange  the  estates ;  and  Lord  Brougham,  upon  appeal, 
without  bearing  the  respondent's  counsel,  affirmed  the  decree. 
Parol  evidence  of  matter  collateral  to  tbe  agreement  mi(^t,  he 
said,  be  received ;  but  no  evidence  of  matter  dekori  was  admis- 
sible to  alter  the  terms  and  substance  of  the  contract.  In  the 
present  case,  the  purpose  for  which  the  parol  evidence  was  tendered 
aa  the  part  <^  the  defendant  was,  not  to  enforce  a  collateral  stipu- 
lation, but  to  show  that  the  transaction  was  conducted  on  the 
ba^s  of  an  exchange,  a  circumstance  which,  if  true,  was  totally  at 
variance  with  the  language  and  plain  import  of  the  instrument. 
Nothing  could  be  more  dangerous  than  lo  admit  such  evidence ; 
for,  if  the  agreement  between  the  parties  were  in  fact  conducted 

(0  ^?iiwhv.  WinohMto',  J  Vm.  &  (njCTOomBD.  LadianUSUvLftEM. 
Hmn.  STfi.  3fil. 


tv  Google 


189 

upon  the  basis  of  an  exchange,  why  was  the  instniment  so  drawo 
as  to  suppress  the  real  natun  of  the  trensactioa  ? 

37.  The  decision  in  the  above  case  was  probably  well  founded, 
although  it  is  not  perhaps  placed  altc^ther  upon  the  true  grounds. 
The  evidence,  it  is  submitted,  was  inadmis«ble,  not  because  it  was 
not  to  enforce  a  collateral  stipulation,  but  because  it  did  not  prove 
that  by  &«ud,  mistake,  or  surprise,  the  agreooeDtdid  not  state  the 
alleged  real  contract,  viz.,  for  an  exchange  between  the  parties. 
The  defendaDt  was  an  attorney,  and  fraud  was  not  alleged,  nor 
indeed  was  mistake  or  surpiise,  for  he  had  himself  prepared  the 
agreement,  and  he  preferred  making  it  a  mutual  contract  tor  sale 
and  purchase,  instead  of  an  exchange,  and  of  course  he  could  not 
be  permitted  to  alter  its  character  by  parol  evidence  of  the  mode 
in  which  the  negotiation  was  conducted,  and  of  the  views  of  the 
parties,  in  order  to  avoid  the  consequences  which  attached  to  the 
nature  of  the  contract  which  the  parties,  with  their  eyes  open, 
having  regard  to  other  objects,  bad  thought  it  proper  to  adopt. 
It  seems  important  to  refer  tbis  case  to  the  true  ground  upon  whidi 
^t  is  to  be  supported,  in  order  to  prevent  the  rule  from  being 
misunderstood. 

28.  In  a  case  where  a  written  agreement  for  a  lease  was  subse- 
quently varied  in  part  by  parol,  and  upon  a  bill  filed  by  the  tenant 
lor  a  specific  performance  of  the  origbal  agreement,  the  landlord 
set  up  a  subsequent  parol  waiver  of  the  written  agreement,  and  a 
new  agreement  entered  into  at  his  solicitor's,  every  tenn  of  which 
was  to  the  disadvantage  of  the  plaintiff,  without  any  consideration 
for  the  variation  ;  the  Master  of  the  Rolls  decreed  a  specific  per- 
fbnnance  according  to  the  prayer  of  the  bill ;  he  considered  the 
case  made  out  by  the  landlord  not  a  vaiver  of  the  ctmtraet,  but 
a  variation  by  parol  which  had  Dot  been  acted  upon,  and  which 
was  made  without  consideration  (n).  The  first  parol  variation,  it 
may  be  observed,  was  admitted,  and  the  pluntiff  was  willing  to 
execute  it. 

39.  Where  after  the  written  agreement  for  .sale  was  signed,  a 
variation  was  made  and  reduced  into  writing,  but  not  signed,  the 
purchaser  having  filed  a  bill  for  a  specific  performance,  ntber  with 
or  without  the  variation,  the  Court  put  the  seller  to  his  election, 
and  he  having  declined  to  elect,  decreed  a  performance  of  the 
wiginal  agreement  without  the  variation  (o). 

(fi)  RofadnMn  e.  Page,  8  Baw.  114. 
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80.  The  case  before  Lord  Eldon  (p)  shows  fte  rule  of  eqmty  in 
a  strong  light.  The  landlord  filed  a  bill  for  a  specific  performaDce 
of  the  written  agreement,  raried  by  the  parol  evidence ;  the  tenant 
filed  a  croes-bill  for  a  specific  perfomunce  of  the  written  agreement. 
The  result  was,-that  both  bills  were  dismissed  ;  the  first,  because 
parol  evidence  was  not  admissible  as  a  foundation  for  a  decree 
enjbrtitig  a  specific  performance ;  the  second,  on  the  ground  diat 
such  evidence  was  admissible  to  rebut  the  equity  of  the  plaiatifif  in 
the  second  bill. 

31.  A  similar  case  appears  to  have  been  decided  by  Lord 
Macclesfield.  The  case  has,  I  believe,  never  been  cited,  and  it 
requires  some  attention  to  get  at  the  facts.  They  appear,  however, 
to  be,  that  the  plaintiff  in  the  first  bill  sought  a  specific  perform- 
ance of  an  agreement  by  him  to  grant  a  lease  to  the  defendant 
The  defendant  set  up  a  parol  agreement  by  which  be  was  to  have 
liberty  to  grub  bushes,  and  exhibited  a  cross-bill  for  a  performance 
tn  ^tcie  of  the  written  agreement,  with  the  addition  of  a  clause  to 
grub  bushes  according  to  the  parol  agreement,  and  both  the  bills 
were  dismissed,  but  without  costs  (j). 

*32.  Upon  the  admissibility  of  parol  evidence,  as  a  d^ense  to  a 
bill  seeking  a  specific  performance.  Lord  Redesdale  has  forcibly 
observed,  that  it  should  be  recollected  what  are  the  words  of  the 
statute  :  "  No  person  shall  be  charged  upon  any  contract  or  sale 
of  lands,  unless  the  agre^iwnt,  or  some  memotandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  tbereuato  by  him  lawfully  aulbor- 
iaed."  No  person  shall  be  chained  with  the  execution  of  aa 
agreement  who  has  not,  either  by  himself  or  his  agent,  signed  a 
written  agreement ;  but  the  statute  does  not  say,  that  if  a  written 
agreement  is  signed,  the  same  exceptioa  shall  not  hold  to  it  that 
did  before  the  statute.  Now,  before  the  statute,  if  a  bill  had  been 
brought  for  specific  peifoimaoce,  and  it  had  appeared  that  the 
agreement  had  been  prepared  contrary  to  the  intent  of  the  defend- 
ant,  he  might  have  said,  "  That  is  not  the  agreement  meant  to 
have  been  signed."  Such  a  case  is  left  as  it  was  by  the  statute  : 
it  does  not  say,  that  a  written  agreement  shall  bind,  but  that  an 
unwritten   agreement  shall  not  bind  (r).     And  nearly  the  same 

ip)  Lord  Townsheud  e.  Stangroom,  S  searched  the  RegiMteft  books  for  thii* 

Yes.  jun.  S2B.  case  -without  success. 

(9)Eomeiv.  Rud,9Mod.8S.  I  h»T«  (r)  1  Soho.  &  Lef.  Bop.  39. 
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obsemtioBS  upoa  the  negatirs  woida  of  tke  statute,  wtn  mads  b; 
Chief  Baron  Skianer,  in  ifae  case  of  Rann  and  Hughes  (t)  (1). 

33.  But  if  parties  enter  into  an  agreemeDt  which  is  corroctly 
reduced  into  writing,  and  at  tiie  same  time  add  a  term  by  panri, 
equity  cannot  look  out  of  the  agreeu^it,  although  Uie  p«son 
insisting  upon  the  parol  agreement  is  a  defendant,  and  sets  it  up  as 
a  bar  to  the  aid  of  the  Court  in  favor  of  the  plaintiff. 

34.  Thus,  in  Omerod  t.  Hardman  (t)  (3)  the  reador  filed  a  bill  ibr 
ft  specific  perfonnance.  It  was  not  mentioned  in  the  written  agree- 
ment at  what  time  the  purchaser  was  to  take  possession  of  the 
eatate ;  but  the  purchaser,  the  defendant,  offered  parol  evidence  to 
show  that  it  was  at  the  same  time  agreed,  though  not  made  part  of 
the  written  agreement,  that  be  should  be  let  into  possesuon  at  a 
slated  time  ;  and  he  resisted  a  performance  of  ^e  agreement,  on 
the  ground  of  possessioD  not  having  been  dehvered  to  him  accord- 
iog  to  the  parol  agreement.  Mr.  Justice  Chambre  objected  to  the 
evidence  being  read.  He  said,  that  it  was  urged  for  the  defendant, 
that  evidence  may  be  read  where  the  parol  agreement  is  not  incon- 
sistent with  the  written  agreefnent.  Tlus,  (that  is,  the  parol 
agreement,  in  the  case  before  him,)  ha  added,  was  to  further  the 
vritteo  agreement,  and  to  secure  what  was  through  carelessness 
omitted  to  be  provided  for  in  the  written  agreement,  viz.  delivery 
*of  possession,  according  to  the  custom  of  the  country.  Mr.  Banm 
Graham  said,  that  (he  parol  agreement  could  only  be  admitted 
where  the  written  agreement  was  not  drawn  according  to  the 
intention  of  the  parties  at  the  time.  You  cannot  by  parol  add  aoji 
thing  to  what  was  the  real  agreement  at  the  time  after  that  has 
been  correctly  reduced  into  writing.  And  he  entirely  agreed  with 
Mr.  Justice  Chambre,  that  the  parol  could  not  be  made  to  foim 
part  of  the  written  agreement  (3). 

(*}  7  Term  Bep.  3fi0,  n.  ((}  6  Ves.  Jnn.  722 ;  and  lee  pi.  28, 

n^ni ,'  gH.  the  dis^ction. 

(1)  See  I  Fhil.  Et,  (4tb  Am.  ed.)  SeS,  fi69i  Cununinga  v.  Arnold,  3  MetcaK 
4M,  191,  For  WUde  J.  ;  2  Story  £q.  Jur.  {TTO. 

(2)  See  2  Story  Eq.  Jur.  j770,  la  note. 

(3)  Wheie  by  tlie  terms  of  a  wiilten  contrart  no  dme  or  place  U  fixed  for  the 
performance  of  the  whole  or  of  any  particular  part,  the  time  and  place  will  Id 
general  depend  upon  the  coiutniction  whicb  the  l&w  giTei  to  the  conti«ct  apon 
•  eonridemtioii  of  the  character  of  ite  itipalationi ;  and  under  such  oircumatan- 
ces,  parol  evidence  of  a  apeciflo  time  or  place  of  performance  agreed;  upon  when 
the  contract  wbb  made  is  not  admuwible,  either  to  attach  a  term  to  the  written 
contract,  or  to  affect  the  legal  conitruction  of  it.  Crocker  c.  Fianklin  Hemp  and 
Flax  Mannf.  Co.  3  Sumner,  C.  C.  £30  i  Ls  Forge  i.  Rickert,  5  Wendell,  187; 
Thampaon  v.  Eetcham,  8  John.  190 ;  Atwood  c.  Cobb,  16  Pick.  2S1 ;  Wanen  v. 
Vheeler.  8  Hetcalf,  07.    See  Lawrence  v.  Dole,  It  Venumc,  64B  ;  Wymaav. 
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35.  Lord  Hardwicke  is  reported  (u)  to  bare  said,  that  a  plaintiff 
seeking  a  specific  performance  might  «iter  into  parol  evidence  to 
show  that  the  defendant  was  to  pay  the  rent  clear  of  taxes,  do 
mention  being  made  of  taxes  in  the  agreement ;  because  it  was  an 
agreement  executory  only,  and  as,  in  leases,  there  were  always 
covenants  relating  to  taxes,  the  Master  would  inquire  what  the 
agreement  was  as  to  taxes,  and  Uierefore  the  proof  would  not  be  a 
variation  of  the  agreement.  And  this  extra-judicial  opinion  appears 
to  have  been  approved  of  by  two  other  Judges  (z),  one  of  whom  (y) 
laid  it  down,  that  parol  evidence  was  admissible  to  prove  collateral 
matters,  concerning  which  nothing  was  said  in  the  agreement,  as 
who  was  to  put  the  house  in  repair,  or  the  like. 

36.  But  notwithstanding  these  dicta,  it '  has  been  expressly 
decided,  that  parol  evidence  of  even  collateral  matters,  such  as  the 
payment  of  taxes,  &C.  which  are  of  the  essence  of  the  agreement, 
is  inadmissible  both  at  law  and  in  equity.  Thus,  in  Rich  v. 
Jackson  (z),  it  appeared  that  William  Stiles  and  William  Jackson 
entered  into  a  treaty  for  the  lease  of  a  house  belonging  to  Stilea, 
and  in  a  conversation  between  them  on  the  subject,  Jackson 
ofiered  80/.  a  year  rent,  and  that  he  would  pay  all  the  taxes,  which 
Stiles  agreed  to  accept  An  a^eement  was  drawn  up  by  Jackson, 
in  his  own  hand-writing,  in  which  no  notice  was  taken  of  taxes. 
Rich,  who  claimed  under  Stiles,  refused  to  execute  a  lease  unless 
tiie  rent  was  made  payable  clear  of  taxes,  and  Jackson,  the  defend- 
ant, who  claimed  under  William  Jackson,  refiised  to  accept  such 
a  lease.  Jackson  having  paid  some  money  for  land  tax,  brought 
an  action  in  the  Court  of  Common  Pleas  for  the  recovery  of  it,  the 
plaintiff  hanng  refused  to  deduct  it  in  the  payment  of  the  rent. 
The  cause  was  tried  at  Guildhall,  before  Lord  Rossyln,  then  Chief 
Justice  of  the  Common  Pleas.  The  defendant  was  suffered  to  give 
parol  evidence  of  the  real  agreement,  and  the  Judge  gave  credit  to 
the  veracity  of  the  witnesses,  notwithstandmg  which  he  rejected  the 
"evidence,  and  directed  a  verdict  to  be  ^ven  for  Jackson,  with 
costs ;  and,  upon  an  application  to  the  Court  of  Commm  Pleas, 
the  Court  approved  of  the  verdict,  and  reiused  a  rule  to  show  cause 
why  the  same  should  not  be  set  aside. 

(u)  3  Atk.  S89,  390  ;  butaeelBro.  C.  221. 

C.SIS;  SVcB.jun.  33S,n.;  1  Scbo.  &  (y)  Mr.  Justice  Bladutons. 

Let  SB.  {t)  4  Bro.  C.   a   514 ;   6  Tea.  jnn. 

(s)  See  2  BlBckst.  1260;  7  Vei.  jnn.  334,  n. 
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37.  In  this  branch  of  tfte  case,  therefore,  the  point  was  solemnly 
decided  in  a  court  of  law,  and  the  same  detenmnation  was  after- 
wards'made  upon  the  same  case  in  a  court  of  equity.  Rich  being 
defeated  at  law,  filed  bis  bill  for  a  specific  performance  of  tbe  agree- 
meot,  varied  by  the  parol  evidence ;  and  the  cause  came  on  to  be 
heard  before  Lord  Rosslyn,  then  Lord  Chancellor,  who  said,  that 
the  prior  conversations,  and  tbe  manner  of  drawing  up  the  agree- 
ment by  one  party,  andsigningitby  another,  would  have  no  influence. 
Tbe  real  question  was,  whether  in  equity,  any  more  than  at  law, 
the  evidence  ought  to  foe  admitted ;  whether  there  is  any  distinc- 
tion  in  a  Court  of  equity,  where  a  party  comes  to  enforce  a  written 
agreement  by  obtaining  a  more  formal  instrument,  and  to  add,  in 
doing  that,  a  term  not  expressed  in  the  written  agreement,  and  of 
such  a  nature  aa  to  bear  against  the  written  agreement  He  had 
looked  into  all  tbe  cases,  and  could  not  find  that  tbe  Court  had 
ever  taken  upon  itself,  in  executing  a  written  agreement  by  a  speci- 
fic performance,  to  add  to  it  by  any  circumstance  that  parol  evi- 
dence could  introduce  (1).  And  he  accordingly  dismissed  the  bill, 
but  without  costs. 

38.  Indeed  Lord  Rosslyn  appears  to  have  made  a  similar 
decision  in  a  case  prior  to  that  of  Rich  tt.  Jackson.  The  case  to 
which  I  allude  is  Jordan  v.  Sawkins  (a)  ;  where  a  lull  was  filed  for 
a  specific  performance  of  a  lease,  and  Jt  was  stated,  that  there  was 
a  memorandum  annexed  to  the  original  agreement,  that  the  tenant 
(I)  was  to  pay  the  land  tax  (which,  it  must  be  presumed,  was  not 
signed,  and  was  therefore  only  tantamount  to  a  parol  agreement). 
The  cause  was  heard  before  the  Lords  Commissioners  Eyre,  Aah- 
hurst,  and  Wilson,  who  decreed  a  performance  of  the  contract 
with  the  variation,  that  it  was  to  be  at  a  clear  rent  of  401.  teitkout 
deducting  land-tax.  Tbe  cause  was  reheard  before  Lord  Rosslyn, 
who  said,  that  if  the  agreement  had  been  carried  into  execution  as 
it  originally  stood,  the  landlord  must  have  paid  the  land  tax.     The 

'  Court  could  not  specifically  perform  an  agreement  with  a  variation, 
and  he  therefore  reversed  the  decree,  and  dismissed  the  bill  (3). 

(a)  Joid«n  V.  Sftwkiiu,  3  Bro.  C.  C.    the  cues  tajra  as  to  the  ditdtarft  irf  > 
388  ;  I  Ve«.  jmi.  40S  ;  and  tee  O'Connor    parol  agreement. 
V.  Spaight,  1  Seho.  &  Let  30S ;  and  see 

>e  of  the  landlord,  i*  by  inbtake  inoerted  foi  that  vt 


(1)  See  ante,  US,  note. 

(2)  See  ante,  tS6,  note. 
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^9.  As  a  tetm  agreed  upos  by  parol  cannot  be  added  to  a 
written  agreemwt,  by  a  paii^  of  reason  a  written  agreement  can- 
not be  varied  by  parol  (1). 

This  was  de(»ded  by  Lord  Thuriow  in  a  bianch  of  tbe  lastr 
mentioned  case  (&).  It  appeared  that  a  lease  was  agreed,  by 
writing,  to  be  granted  of  a  house  for  twenty-one  years,  to  cwa- 
mence  from  the  Slst  of  April  1791,  and  that  it  was  afterwards 
agreed  by  parol,  that  the  lease  should  commence  on  the  24th  of 
June  instead  of  the  Slst  of  April.  To  a  bill  filed  by  the  tenant  fbr 
a  specific  performance  of  tbe  written  agreement,  varied  by  the  parol 
agreement,  the  statute  of  frauds  was  pleaded,  and  Lord  Thuriow 
held,  that  the  difierent  period  of  commeDcing  the  lease  made  a  mate- 
rial variation,  as  it  gave  the  estate  from  the  owner  for  so  many 
months  longer,  and  therefore  he  allowed  tbe  plea. 

40.  So,  in  the  case  of  Price  v.  Dyer  (c),  which  has  already  been 
mentioned,  wfaere  a  partd  waiver  of  a  written  agreement  was  set 
up  as  a  defense  to  a  specific  puformaoce,  Sit  William  Grant  was 
of  opinioD,  diat  there  was  not  an  abandonment  of  the  agreement, 
but  merely  a  variation,  and  that  as  the  variation  was  without  cou- 
uderatioo,  and  had  not  been  acted  upon,  it  was  not  a  good  defense 
to  the  plaintiff's  demand.  After  premising  that  the  original  , 
written  agreement  was  binding,  and  had  not,  in  his  opinion,  beeo 
waived,  he  added,  that  here  was  a  mere  variation.  The  question 
then  was  as  to  the  variation.  His  opinion  was,  that  verbal  varia- 
tions were  not  a  sufficient  bar  where  tbe  situation  of  the  parties 
in  all  other  respects  remained  unalt»ed.  The  defendant  had  lost 
nothing ;  would  lose  nothing.  He  had  only  lost  what  be  bad 
gratuitously  gained.  A  speciSc  performance  of  the  original  agree- 
ment was  decreed,  but  without  costs. 

41.  So  in  Goss  «.  Lord  Nugent  (d),  a  case  at  law,  when  the 
contract  stipulated  for  a  good  title  to  several  lots,  but  tbe  pur^ 
chaser,  after  tbe  contract,  and  with  notice  of  a  defect  in  tbe  Utle 
to  one  lot,  waived  the  objection,  and  entered  into  possession,  hot 
afterwards  resisted  tbe  contract ;  it  was  held,  that  the  sellu-  could 
not  mantain  an  action  for  the  purchase-mooey,  on  account  of  the 
statute  of  frauds. 

r()  Sm  7  Ve*.  jim.  133.  MarstiBU  v.  Lynn,  B  Men.  Ic  Wdj.  109 ; 

{e)  US.  Rolls,  17  Tea.  jun.  3G6.  cases  on  the  17tli  Met.  to  which  the 

(d)  G  Bam.  &  EU.  68  i  2  Ner.  &  Mann,  same  law  applica. 
2S 1  Stead  v.  Bawbei,  10  AdoL  &EU.  67 ; 

(1)  See  StevBiis  v.  Coopei,  1  John.  Ch.  4Zd. 
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The  Court  observed,  that  by  the  gmenl  rules  of  the  common 
lav,  if  there  be  a  contract  which  had  been  reduced  into  writing, 
verbal  eridence  was  not  allowed  to  be  given  of  what  passed  between 
the  parties,  either  before  the  written  lastruinent  was  made,  or  dur- 
ing *the  time  that  it  was  in  a  state  of  preparation,  so  as  to  add  to 
or  subtract  Jrom,  or  in  any  mamer  to  vary  or  qualify  the  written 
contract  (1) ;  but  after  the  agreement  had  been  reduced  into  writing, 
it  was  ctHnpetent  to  the  parties  at  any  time  before  breach  of  it  by 
■  new  contract,  not  in  writing,  either  altogether  to  waive,  dissolve, 
or  annnl  the  former  agreement,  or  vary  or  qualify  the  terms  of  it, 
and  thus  to  make  a  new  contract ;  which  was  to  be  proved  partly 
by  the  written  agreement,  and  partly  by  the  subsequent  verbal 
terms,  engrafted  upon  what  would  be  thus  left  of  the  written  agree- 
ment (3).  But  the  present  contract  was  subject  to  the  control  of  the 
statute  of  frauds.  As  this  was  only  a  waiver  and  abandonment 
of  a  part  of  the  agre^neat,  it  might  be  said  by  the  plaintiff  that 
this  did  not  in  any  degree  vary  what  was  to  be  done  by  either 
party  ;  that  the  same  land  was  to  be  conveyed,  there  was  to  be 
the  same  extent  of  interest  in  the  land,  and  it  was  to  be  conveyed 
at  the  same  time,  and  the  same  price  was  to  be  paid,  and  that  it 
was  only  an  abandonment  of  a  collateral  point.  But  the  Court 
thought  that  the  object  of  the  statute  was  to  exclude  all  mal  evi- 
dence as  to  contracts  for  the  sale  of  lands,  and  that  any  ccmtract 
which  was  sought  to  be  enforced  must  be  proved  by  writing  only. 
In  the  present  case  the  written  contract  was  not  that  which  was 
sought  to  be  enforced,  it  was  a  new  contract  which  the  parties  bad 
entered  into,  and  that  new  contract  was  to  be  proved  partly  by 
the  former  written  agreement,  and  partly  by  the  new  verbal  agree- 
ment ;  the  present  contract,  therefore,  was  not  a  contract  entirely 
in  writing  ;  and  as  to  the  titie  being  collateral  to  the  land,  the 
title  appeared  to  the  Court  to  be  a  most  essential  part  of  the  con- 
tract ;  for  if  there  was  not  a  good  tide  the  land  might,  in  some 
instances,  better  not  be  conveyed  at  all.  But  the  Court  added, 
that  their  opinion  was  not  formed  upon  the  stipulation  about  the 
title  being  an  essendal  part  of  the  agreement,  but  upon  the  general 
effect  and  meaning  of  the  statute  of  frauds,  that  the  contract  in 
question  was  not  wholly  one  in  writing. 

42.   The  Court,  in  the  above  case,  observed,  that  whether  the 


<1)  Anttt,  163,  IB*  and  notfl ;  FaAhnnt  v.  Tan  CraUandt,  1  fohn.  Ck  2TS. 
(3)  Anta,  lOi,  note. 
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seller  might  not  bare  relief  in  a  court  of  equity  they  gave  no 
opinion.  Now,  although  the  general  rule  of  law  upon  the  statute 
is  the  seme  at  law  as  in  equity,  yet  a  purchaser  is  at  liberty  to 
accept  a  defective  title  if  he  think  proper  ;  and  if,  as  m  the  above 
cose,  be  do  so,  and  thereupon  is  let  into  possession,  equity  would 
Innd  him  by  his  act,  and  compel  him  to  complete  the  purchase. 

43.  In  the  above  case  (e)  the  Court  referred  to  the  cases  at  law 
on  contracts  within  the  statute  of  frauds,  where  verbal  evidence 
*has  been  allowed  to  prove  -that  the  time  for  the  performance  of 
the  contract'  had  been  enlarged  by  a  verbal  agreement  (/),  and 
where  the  decisions  proceeded  on  the  ground  that  the  original  coo- 
tract  continued,  and  that  it  was  only  a  substitution  of  different 
daysof  perfbrniaace(l).  It  was  not  necessary,  the  Court  said,  to  say 
whether  those  cases  were  rightly  decided.  If  they  were  so,  still 
the  case  before  them  was  a  different  case,  for  there,  without  doubt, 
the  terms  of  the  original  contract  were  varied. 

44.  And  in  a  later  case  at  law,  it  was  decided  that  the  time 
could  not  be  enlarged  by  parol  (g)  (2).  The  agreement  was,  that  the 
assignment  should  be  made  and  possession  delivered  on  the  3d  of 
May.  Neither  party  was  ready  to  carry  the  contract  into  effect 
on  that  day,  and  the  purchaser  on  and  subsequently  to  that  day- 
endeavored  to  remove  an  obstacle  in  the  way  of  the  title,  and 
within  what  the  Court  considered  a  reasonable  time,  the  objection 
would  have  been  removed,  had  not  the  purchaser  demanded  a 
return  of  the  deposit.  So  that  the  simple  quesdon  arose,  Can  the 
day  for  the  ctHnpletion  of  the  purchase  of  an  interest  in  land  in- 

M  2  Nev.  &  Mann.  85.  &  BIL  67. 

(/)  Wairen  v.  Staggs,  3  Tenn  Hep.  (s)  Storellc.  Eob!nflon,3Bina.N.  C. 

591,  dted  i  ThiMb  v.  Riike,  1  Enp.  N.  P.  92$ ;  bm  Home  t>.  Wiiufit^  3  Scott's 

C.  53  1  CuScPenn,  1  Man.  ftSelw.  21 ;  N.  C.  310- 
orerroled  by  Stead  e.  Dawber,  10  Adol. 


(1)  "It  is  also  well  aettled,"  says  Mr.  Oreenleaf,  1  Greenl.  Ev.  }304,  "  thatin 
•  case  of  Rimple  contract  in  writing,  oral  evidence  is  adtniasible  to  atiow  that  by  m 
mbteguait  agreement  the  lima  of  pfrfvrnumM  teat  enlarged,  oi  tAe  plaea  of  ptr- 
Jormtmca  changtd,  the  contract  having  been  performed  according  to  the  enlarged 
time,  or  nt  the  subatitnted  place,  or  the  perfbnnance  having  been  prevented  by  tha 
act  of  the  other  party."  Watkins  v.  Hodsea,  6  Harr.  &  John.  28  ;  Clament  v. 
Durnn,  6  OreenL  9 ;  Robioaon  e.  Batchelder,  4  N.  Hamp.  40.  See  Tranchot  v. 
Leach,  6  Coweo,  SOS  ;  Youquae.  Nixon,  1  Peters  C.  C.  221 ;  Bank  e.  Woodward. 
6  N.  Hamp.  9S ;  Bailey  v.  Johnson,  9  Cowen,  116  ;  Frost  c.  Everett,  S  Cowen, 
497 ;  Keating  c.  Price,  I  John.  Cas.  22 ;  Fleming  v.  Gilbert,  3  John.  630,  £31  ; 
Medomak  Bonk  v.  Curtis,  24  Maine,  36  ;  Blood  v.  Goodrich,  9  WendeU,  68  ; 
Low  V.  Treadwell,  3  Fairf.  444 ;  Central  Bank  v.  WilWd,  17  Pick.  IfiO ;  Walker 
e.  RoBsell,  17  Pick.  280 ;  Avery  u.  Kellogg,  11  Conn.  674,  S76. 

(2)  See  next  preceding  note  and  casea  dted ;  Faznham  «.  Koas,  2  Hall  (N.  Y.) 
171,  Per  Oakley  J. 
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serted  io  a  written  cootract  be  waived  by  a  parol  agreemeDt,  and 
another  day  be  substituted  in  its  place,  so  a^  to  bind  the  parties  ? 
And  it  was  held  that  it  could  not.  The  Court  could  not  get  over 
the  difficulty  that  to  allow  the  substitution  of  a  new  stipulation  as 
to  the  time  of  completing  the  contract,  by  reason  of  a  subsequent 
parol  agreement  between  the  parties  to  that  effect,  in  lien  of  a  stip- 
ulation as  to  time,  contained  in  the  written  agreement  signed  by 
the  parties,  was  virtually  and  substantially  to  allow  an  action  to 
be  brought  on  an  agreement  relating  to  the  sale  of  land,  partly  in 
writing  signed  by  the  parties,  and  partly  not  in  writing,  but  by 
parol  only,  and  amounted  to  a  contravention  of  the  statute  of 
frauds.  They  thought  that  the  reasoning  upon  which  the  Court 
of  King's  Bench  proceeded  in  Goss  v.  Lord  Nugent  went  directly 
to  the  p(Mnt,  that  the  evidence  then  under  consideration  was 
inadmissible  (1). 

45.  These  decisions  will  drive  many  cases  into  equity,  where,  as 
we  shall  hereafter  see,  time  may  be  enlarged  or  waived  by  the  acts 
of  the  parties,  or  even  the  nature  of  the  title  may  induce  the  Court 
to  consider  it  not  of  the  essence  of  the  contract  (h).  Where  the 
time  is  varied  by  the  agreement  of  the  parties,  couns  of  equity, 
who,  according  to  their  general  rule,  consider  themselves  as 
^having  liill  power  to  open  the  time  apointed,  would  of  course 
adopt  that  which  the  parties  themselves  had  agreed  upon,  although 
only  by  parol.  And  they  might  fairly  consider  it,  as  heretofore  it 
was  considered  even  at  taw,  as  not  varying  the  substance  of  the 
conUact  itself,  which  is  still  to  be  executed,  although  at  the 
enlarged  time. 

46.  Where  the  parol  variation  has  been  in  part  performed, 
equity,  acting  upon  its  general  principles,  will  decree  a  specific 
performance  of  the  agreement  as  varied  by  parol. 

47.  Thus  in  a  case  reported  by  Viner  (t)  :  ^  leased  a  house  to  B 
for  eleven  years,  and  was  to  allow  20^  to  be  laid  out  in  repairs  ; 
the  agreement  was  reduced  into  writing,  and  signed  and  sealed  by 
both  parties.  B  repaired  the  bouse,  and  finding  it  to  take  a  much 
greater  sum  than  the  20/.,  told  A  of  it,  and  that  he  would  never- 
theless go  on  and  lay  out  more  money  if  he  would  enlarge  the  term 
to  twenty-one  years,  or  add  fourteen,  or  as  many  as  B  should  think 

(A)8eeChf9.  6.  (i)  AiiDii.6  Viii.e22,pL3S;  4 Geo.!. 

(1)  Hulmniok  c.  TappeD,  16  John.  SOD  ;  DnboiB  v.  Bel.  &  Hndsan  Cknal  Co. 
*  Wenddl,  280 ;  Jewdl  v.  SchrMppel,  4  Cowen,  SU. 
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fit  A  replied,  that  they  would  not  M  out  about  that,  and  after- 
wards declared  that  he  would  enlarge  the  term,  without  iDentioning 
the  term  ia  certain.  The  question  was,  whether  this  new  agree- 
ment, made  by  parol,  which  varied  from  the  written  agreement 
should  be  carried  into  execution,  notwithstanding  the  statute  of 
frauds.  The  Master  of  the  Rolls  said,  that  before  the  statute,  a 
wiitten  agreement  could  not  be  controlled  by  a  parol  agreement, 
contrary  to  it,  or  altering  it ;  bat  thit  wot  a  new  agreement,  and  the 
laying  out  the  money  was  a  part-performance  on  one  part,  and 
ought  to  be  carried  into  execution  ;  and  built  his  decree  on  these 
cases :  first,  where  a  parol  agreement  was  for  a  building  lease,  and 
before  it  was  reduced  into  writing,  the  lessee  began  to  build,  and 
after  differing  on  the  terms  of  the  lease,  the  lessee  brought  a  bill, 
and  the  lessor  insisted  on  the  statute  of  frauds ;  the  Lord  Keeper 
dismissed  the  bill,  but  the  plaintiff  was  relieved  in  Dom.  Proc : 
and  the  second  was  a  case  in  Lord  Jefferies's  time. 

48.  So,  in  the  case  of  Legal  v.  Liller  (Ar)  :  The  agreement  wms 
for  taking  a  house  at  322.  per  annum,  and  part  of  the  agreunent 
was,  that  the  owner  should  put  the  house  in  repair.  It  was  after- 
wards discovered  not  to  be  worth  while  barely  to  repair  the  bouse, 
but  better  to  pull  it  down  ;  and,  therefore,  without  any  alteration  in 
the  written  agreement,  the  house  was  pulled  down  by  consent  of  the 
tenant,  apprised  of  the  great  expense  it  would  be  to  the  landlord ; 
and  an  agreement'  was  made  by  parol  only,  on  the  part  of  the 
tenant,  to  add  81.  per  annum  to  the  32t,  The  tenant  brought  a 
bill  for  specific  performance,  on  the  foot  of  tiie  written  agreement, 
•by  which  he  was  to  pay  only  the  32i.  rent.  The  defendant,  by 
his  answer,  set  up  the  parol  agreement.  Sir  John  Strange  said, 
such  evidence  is  frequently  suffered  to  be  read,  especially  to  rdmt 
Much  an  eqtaiy  as  now  insisted  on  by  the  bill :  as  where  the  agree- 
ment is  in  part  carried  into  executbn,  parol  evidence  is  allowed  to 
prove  that ;  or  tohere  it  u  a  hard  agreement ;  and  the  Court  m/oy, 
therefore,  decree  agaimt  the  written  agreement,  <u  tn  1  Vem.  240, 
(Gorman  v.  Saliihurt/)  ;  and  the  single  question  being  here,  whe- 
ther the  Court  should  decree  a  specific  perfoimance  of  the  agree- 
ment the  plaintiff  insists  upon,  and  being  satisfied,  from  the  parol 
evidence,  that  it  should  not,  the  Court  must  dismiss  the  bill.  And 
in  the  subsequent  case  of  Pitcainie  v.  Ogboume  (/),  Sir  John 
Strange  referred  to  this  decision,  and  approved  of  it. 

(1)  2  ym.  3W.  (Ti  2  Tea.  JM. 
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49.  Aod  in  Price  v.  Dyer  (m),  Sir  Wm.  Grant  swd,  that  varia- 
lioas  acted  upon  as  m  Legal  v.  Miller,  would  be  a  bar  ;  that  is  a 
fhuid. 

50.  The  result  of  the  authorities  as  to  a  parol  variation,  appears 
to  be, 

Isl,  That  evidence  of  it  b  totally  inadmissible  at  law. 

2dly,  That  in  equity  the  most  unequivocal  proof  of  it  will  be 
expected. 

3dly,  That  if  It  be  proved  to  the  satisfaction  of  the  Court,  yet 
it  caonot  be  used  as  a  defense  to  a  bill  demandiDg  a  specific 
perfonnance  of  the  original  contract  alone,  or  as  a  ground  ibr 
granttDg  a  specific  performance  of  the  ori^nal  contract,  with  the 
variaUon  introduced  by  parol,  unless  there  has  been  such  a  part- 
perfonnance  of  the  new  parol  agreement,  as  would  enable  the 
Court  to  grant  its  aid  in  the  case  of  an  original  independent 
agreement,  and  then,  in  the  view  of  equity,  it  is  tantamount  to  a 
written  agreement  (n),  and  effect  will  be  given  to  it  either  in 
&vor  of  a  plaintiff  or  a  defendant. 

51.  But  we  must  bear  in  mind  that  some  variations,  not  ad- 
mitted at  law,  iot  example,  the  tjtle  and  time,  equity  has  always, 
exerci^g  its  peculiar  jurisdiction,  deemed  to  be  suhjects  which 
the  parties  might  waive  by  th^  acta. 

53.  Even  where  part  of  the  subject-matter  of  the  agreement 
ought  have  been  valid  by  sale  and  delivery,  and  an  agreement  in 
writing  was  not  requisite,  yet  if  the  agreement  be  entire,  it  must 
so  continue,  and  it  cannot  be  separated  or  altered  otherwise  than 
by  writing  (o)  (1). 

(n)  Supra,  166.  (d)  Htrrey  c.  aiaham,  6  Adol.  &  EIL 

(n)  See  Van  «.  Corpe,  3  MjrL  &  Eee.     61. 
277. 

(1)  2  Stoi7  Eq.  Jnt.  {770,  in  note. 
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•SECTION   IX. 

r    THE    ADHISSlBILin     OW    PABOL     EVIDENCE   TO    ANNDL    WBITTEN 


1.  Prine^  of  tie  mil :  parol  la 

2.  Oorman  y,  Satiabuiy. 

3.  BuckAotm  t.  Crouby. 

5.  Dati*  T.  Symmdt. 

6.  Priee  T,  Dj/er. 


7.  Sobuuon  V.  Po^. 
S.  6on  V.  Lord  Nugent. 
9.  Setutt. 
10.   Waiver  of  parol  nynwnwirt  Gannot  i« 


1.  The  lule  of  law  is,  mhU  tarn  amveniem  at  natvrali  aqiatati, 
unwaquodqut  ditaolvi  eo  Ugamine  quo  ligatum  eit :  and  therefore 
a  coveaant  under  seal  not  broken  caoDot  be  diacbai^ed  bj  parol 
agreeiDent  (a)  (I).     And  in  geoenil,  as  we  have  seen,  an  agreement 

(o)  Kaye  r,  Woghorii,  1  Taunt.  *28. 

(1)  Chitty  Contr.  (Sth  Am.  ed.)  lOT  ;  Bond  c.  Jtukion,  Cooke,  SOO ;  Binard  o. 
PatteiBoii,  3  Bkckf;  3S3 ;  1  PhiL  Ev.  (4Ui  Am.  ed..)J63,  fi64,  &  Cowen  &  HiU's 
notes,  Pt.  2,  pp.  1179  to  U81 ;  Suydamn.  Jones,  10  Wendell,  ISO,  184;  1  OreenL 
Ev.  {302.  In  Deuboni  d.  Cross,  7  Cnwen,  48,  it  -waa  decided  ttkst  ■  bond  might 
be  duchareed  by  the  parol  agreement  and  acta  of  the  parties.  In  Munroe  v.  Per- 
kins, »  Pick.  302,  the  court  Buid  ; — "  It  ia  objected,  that  as  the  evidence  waa 
panj,  it  is  inaufficicnt  in  law  to  defeat  or  SToid  the  special  contract ;  and  many 
HUthoritics  huTG  been  cited,  to  show  that  a  sealed  contract  cannot  be  avoided  or 
ivaiTed  but  by  an  inBtnunent  of  a  like  nature ;  or  genoraUy,  that  a  contract  nndet 
seal  cannot  be  avoided  or  altered  oi  explained  by  parol  evidence.  That  this  is 
the  general  doctrine  of  the  law  cannot  be  disputed.  It  aeems  to  have  emanated 
from  the  common  maxim,  anutnquodqtia  duiolvitur  to  ligamina  pa  ligatur.  But 
like  other  maxims,  this  has  received  qualifications,  and  indeed  was  nev<z 
true  to  the  lctt«r,  for  at  all  times,  a  bond,  covenant  or  other  seiJcd  instrument 
might  be  defeated  by  parol  evidence  of  payment,  accord  and  satisfaction,  &c." 
See  Lnttimoie  v.  Harscn,  14  John.  330 ;  Meming  u,  Gilbert,  3  John.  868 ;  Keat- 
ing V.  Price,  1  John.  Gas.  22  ;  Edwin  f.  Saunders,  1  Cowen,  2fiO  ;  Bullsrd  e.  Wal- 
ker, 3  John.  Cas.  64;  LeFevre  o.  LeFevre,4  Serg.  &  lUwle,  241;  Grafton  Bank 
V.  Woodward,  5  N.  Ilamp.  90;  Bailey  v.  Johnson,  9  Cowen,  116;  Mill  Dam 
Foundery  v.  Hovoy,  21  Pick.  417 ;  Blood  t.  Hardy,  IS  Maine,  61,  64 ;  Lawrence 
t.  Dole,  11  Vennont,  649  ;  Neil  v.  Tillman,  1  Baney,  638,  n.  (a)  ;  MerriU  c.  I.  ft 
O.  K.  E.  Co.  16  Wendell,  686  ;  Watchman  v.  Crook,  6  Gill  ft  John.  239  ;  Ford  e. 
Campficld,  6  HalsL  327. 

In  Delacroix  v.  Bulkley,  13  Wendell,  7S,  Mr.  Chief  Justice  Savage,  after  havins 
reviewed  the  New  York  authorities  upon  this  point  aaidj— "The  extent  to  which 
these  cases  have  gone  is  this ;  that  after  a  breech  of  a  sealed  contract,  the  parties 
to  it  may  discharge  any  hability  upon  it  by  entering  into  a  new  agreement  in  re- 
lation to  the  same  subject  matter,  which  new  agreement  is  a  valid  contract, 
founded  upon  sufficient  consideiation.  In  Fleming  v.  Gilbert,  it  is  assumed  that 
the  plaintiff  pmtnied  the  defendant  from  parfocming  his  contract,  and  therefoio 
should  not  t^e  advantage  of  his  fuluie.    To  bring  this  case  withhi  the  principle 
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in  writing  cannot  be  coDtroUed  by  arerment  of  the  parties,  as  it 
vould  be  dangerous  to  admit  such  nude  arerments  against  matter  in 
writing  (&).  This  was  an  imperative  rule,  previously  to  the  statute 
of  frauds.  That  Act  provides  that  no  actioD  shall  be  brought  upon 
any  agreement  made  upon  aay  contract  or  sale  of  lands,  or  any 
interest  in  or  concemiDg  the  same,  unless  the  agreement  is  in  writ- 
ing and  signed  by  the  party  to  be  charged.  A  parol  waiver,  like 
a  written  agreement  not  under  seal,  b  a  simple  contract;  and  a 
parol  waiver  not  being  a  contract  for  sale,  may  be  said  not  to  fall 
within  the  provision  of  the  statute.  But  Lord  Hardwicke  ob- 
served, that  an  agreement  to  waive  a  purchase  contract  is  as  much 
an  agreement  concerning  lands  as  the  original  contract  (c).  The 
statute  excludes  parol  agreements  as  to  lands,  and  makes  written 
agreements  prima  facie  valid.  No  action  is  to  be  brought  upon 
any  agreement  made  upon  any  contract  or  sale  of  lands,  Stc,  unless 
in  wriUng.  Now  a  waiver  it  an  agreement  made  upon  a  coDtract  or 
sale  of  lands,  viz.,  an  agreement  to  relinqubh  the  boiefit  of  such  ao 
agreement ;  and  although  the  statute  only  prohibits  the  bringing 
any  action  unless  the  agreement  is  in  writing,  yet  that  may  well 
be  construed  to  prevent  the  setting  up  a  parol  agreement  as  a 
defense  to  an  action  upon  a  valid  written  agreement.  The  agree- 
ment *must  be  in  writing,  or  no  action  can  be  mantained  upon  it. 
Does  not  this,  by  a  necessary  implication,  exclude  a  parol  agree* 
ment  which  is  to  waive  a  written  one  ?  Is  not  the  like  mischief  to 
be  guarded  against  in  each  case  (1)  ?. 


(c)  2  Eq.  Cfc  Abr.  S3. 

ot  Lattimoie  e.  Eonen,  there  Bhonld  h&ve  been  not  only  an  avowed  Tcfuia]  to  pei. 
fi>nn,  but  a  lubsequent  eiecated  lubstitated  aKreement ;  and  so,  also,  m  to  the 
ease  of  Dearborn  c.  Croaa."  ■'  It  will  be  seen,  then,  that  there  ha3  been  no  inuo- 
Tatlon  npon  eatablished  principles,  and  that  the  law  remains  at  it  baa  alwaja  ex- 
itleiilJiataitaled  txecuioiy  contract  ainnot  be  relented  or  rtieimied  by  aparolexeeutorg 
(ontmcf ;  but  that,  after  breach  of  a  sealed  contract,  a  right  of  action  may  be  waived 
or  released  by  a  new  parol  contract  in  relation  to  the  same  Bu^ect  matter,  or  bj 
any  valid  parol  executed  contract."  Sec  Suydom  i.  Jones,  10  Wendell,  180,  181 ; 
Barnard  r.  Darling,  11  ib.  27,  30.  Mr.  Qrc«nlcaf  says,  "If  the  agreement  be  by 
deed,  it  cannot,  in  general,  be  dissolved  by  any  eiecntocy  agreement  of  an  in- 
ierior  nature ;  but  any  obligation  by  writing  not  under  seal  may  be  totally  dil- 
solved,  before  breach,  by  an  oral  agreement.  And  there  aeema  little  room  to 
doubt,  that  this  rule  will  apply  even  to  those  cases  where  a  writing  ii  by  the 
Katnte  of  &anda  nude  necessary  to  the  validity  of  the  agreement."  1  OreenL 
Ev.  (302. 

(I)  See  Swan  «.  Srory,  23  Pick.  18S.  See  the  statement  a[  the  mle  by  Hr. 
Gre^ileaf  in  the  last  preceding  note;  1  PhiL  Ev.  (ith  Am.  ed.)  S6S ;  Cummings 
c.  Arnold,  3  Uetcal^  486 ;  Bullard  v.  Walker,  3  John.  Cas.  60 ;  Manhall  v.  Ba- 
ker, IB  Uaine,  402 ;  Chitty  Ckoitr.  (8th  Am.  ed.)  107. 
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9.  In  a  Bflse  of  which  there  is  a  short  note  in  Vemon  (<f),  tbs 
precise  point  occutred,  and  the  Lord  Keeper  held,  that  the  agree- 
ment might  be  discharged  hy  parol,  and  dHmforu  dismissed  the 
bill,  which  was  brought  to  hare  the  agreement  executed  in  tpuie. 

3.  Then  came  the  case  of  Buckhonse  and  Crossby,  before  Lord 
Hardwicke'  (e),  where,  to  a  bill  filed  bj  a  purchaser  for  a  specific 
perfwinance,  the  vendor  insisted  the  contrBct  had  been  ditckarged 
bjr  parol,  and  the  case  of  Gorman  v.  Salisbury  was  cited  by  his 
counsel  as  an  auUiority  in  bis  favor.  The  Lord  Cbaucellor,  under 
the  circumstances,  decreed  for  the  plaintifif,  with  coets ;  and  de- 
clared, that  tiiough  he  would  not  say  that  a  contract  in  writing 
would  not  be  waived  by  parol,  yet  he  should  expect,  in  such  a  case, 
very  clear  proof;  and  the  proof,  in  the  present  case,  be  thought 
very  insufficient  to  discharge  a  contract  in  writing;  and  observed, 
that  the  statute  of  frauds  and  peijuries  requires  that "  all  coo- 
Inicts  and  agreements  concerning  land  should  be  in  writing." 
Now,  an  agreement  to  waive  a  purchase  contract  is  as  much  an 
agreement  concerning  lands   as  the  original  contract.     Howevw, 

,  he  said,  there  was  no  occasion  ^en  to  determine  this  point.  Lord 
Hardwicke's  observation,  that  the  statute  requires  all  contracts 
to  be  in  writing,  is  correct ;  for,  if  they  are  not,  they  cannot  be 
enforced ;  but  the  clause  is,  as  we  have  seen,  merely  negative, 
that  no  agreement  concemmg  land  shall  be  enforced  unless  it  is 
in  writing. 

4.  In  another  case.  Lord  Hardwicke  is  reported  to  have  said, 
that  it  was  certain  that  an  interest  in  land  could  not  be  parted  with, 
or  waived  by  naked  parol,  without  vrriting ;  yet  articles  might,  by 
parol,  be  so  far  waived,  that  if  the  party  came  into  equity  for  a 
specific  execution,  such  parol  waiver  would  rebut  the  equity  which 
^e  party  befwe  had,  and  prevott  the  Court  irom  executing  them 
specifically  (/)  (1). 

(rf)  Qonnane.  Salisbnty,  ITom.  2*0.  Ir.  Eq.  Rep.  180. 
I  could  not  diBCDvei  sny  trace  of  this        (/)  Bell  r.  Howard,  9  Mod.  302  ;  and 

oaiiae  in  the  Bagist^s  book.  see  Earl  of  Augleeea  v.  .Ajmeste]',  4  Bra. 

(<)2Eq.Ca.  Abr.  32,  pl.41i  10  Geo.  F.  C.  421. 
3.    See  Garrett  c.  Lord  Beaborotigli,  2 

n)  Li  Sterana  v.  Cooper,  1  Jobn.  Cli.  429,  430,  Hr.  Oiaaic^ar  Kent,  aajEd  ;— 
"  There  ii  another  rule  which  has  some  cannectiaii  with  this  branch  of  tht  law  ^ 
BTidooce,  and  which  will  in  certain  cues,  and  on  certain  terms,  idmil  an  agree- 
ment in  writini;,  concemiiig  lands,  to  be  diiohurged  b;  parol.  But  the  eridencft 
in  auob  oaaea  is  eood  only  as  a  defense  to  a  bill  for  a  specific  performance,  and  la 
totallT  inadmisaible,  at  law  or  equity,  as  a  ground  to  compal  a  peribrauwca  in. 
■pwie."    Botaford  s.  Bur,  2  John.  Ch.  416. 


by.  Google 


&.  In  Dftvis  V.  Symonds  (g),  where  it  wu  insisted  that  the  agree- 
voent  was  waived,  and  that  such  waiver  might  bo  by  parol,  th4 
Chief  Baton  (diserred,  that  it  certainly  might  be  so ;  the  w«iv«r 
*was,  in  its  own  nature,  subsequflnt  to  and  necessarily  collateral  to 
the  agreement,  and  therefore  could  never  bear  any  relatiou  to  the 
rule  of  evidence  forbidding  parol  evidence  to  alter  the  agreement, 
l^ere  might,  indeed,  he  added,  have  been  another  rule  that  a 
written  agreement  should  not  be  waived  by  parol,  but,  in  iact,  courts 
of  equity  did  not  consider  themselves  as  bound  by  any  such  rule  ; 
and  it  was  Uien  clear  that  a  written  agreemuit  might  be  waived  bo  (1). 

6.  And  it  has  been  the  prevailing  opinion  that  a  written  contract 
may,  in  eijuity,  be  discharged  by  a  parol  agreranent  (k).  And  in 
the  case  of  Price  v.  Dyer  (i),  before  referred  to.  Sir  William  Orant 
sud,  that  be  inclined  to  think  the  efiect  of  a  clear  abandonment 
liy  parol,  would  he  to  discharge  the  written  agreement.  But  in  th« 
cases  whk^  had  occurred,  the  parol  agreement  put  an  end  to  the 
transaction,  and  restored  the  parties  to  their  original  ntuation  (3). 

O)  1  Cox,  402,  I7sr.  Wooddea,  128  ;  s.  4, 


Bat  vhere  an  absolute  deed  of  land  U  given,  accompanied  by  a  Bimnltaneona 


rendered  and  cancelled,  with  Latent  to  vcsttSe  estate  unconditioiially  in  the  gran- 
tec,  bj  forije  of  tile  fiist  deed,  by  such  tvirender  and  canccQlaticai  tbe  tetate 
becomea  sbaolute  in  the  mortgagee,  proridcd  the  transaction  is  conducted  frith 
Aimeu,  both  aa  between  the  p&rtiea  and  aa  against  the  creditors  of  the  mortga- 
gos,  and  that  the  riffhta  of  third  peiBonB  had  not  intervened  before  the  compjetiim 
of  the  tranafer  hy  the  cancellation.  XniU  v.  Skinner,  17  Ficlc.  213  ;  Harriion  v. 
Fbillipa  Academy,  12  MaM.  4£6 ;  lUce  e.  Rice,  4  Pick.  349.  In  the  above  caae  of 
TtuUc.  Skinner,  17  Pick.  2Ifi,  Mr.  Chief  Juatioe  Bhawaoid  i~"Snoh  cancellatian 
does  not  operate  by  way  of  transfer,  nor  atcictly  speaking  by  way  of  release  working 
vpon  the  estate,  but  rather  aa  an  estoppel  arising  from  the  volnntary  snirender  iff 
the  legal  evidenoe,  by  which  alone  the  clum  could  be  supported  ;  like  the  cau' 
cell«tian  of  an  umegiatered  deed,  and  a  conveyance  by  the  first  grantor  to  a  third 
peracm  without  notice.  The  cancellation  r^conveys  nointetest  to  the  grantor,  and 
yet  taken  together,  such  cancellation  and  conveyance  to  a  ttuid  peiaoit  make  a 
good  title  to  Ule  latter  by  operatiQii  of  law."  SeealsoParratc.  Fanar,4N.  Hamp. 
191 ;  Tomson  r.Ward,  1  N.  Hamp.  8  j  Woodbflry  J.  in  Chosley  e.  Frost,  1  N.  Hamp. 
147  ;  BuUen  v.  Ruonola,  2  N.  Hamp.  280 ;  Commonwealth  r.  Dudley,  10  Maaa. 
403 ;  Barrett  v.  Thomdike,  1  Greenl.  73 ;  Naaon  v.  Grant,  21  Maine,  160  ;  Hol- 
brook  V.  Tirrell,  9  Pick.  IM ;  2  Cruise  Dig,  by  Mr.  Greenleaf,  vol.  4,  "Rt.  32,  oh. 
1,  i  16  note. 

But  it  is  clear  from  the  above  cases  and  others,  that  the  mere  cancellation  of 
the  deed,  by  Uie  grantee,  without  mace,  does  not  divest  his  title  or  revest  it  in 
the  grantor.  Hatch  c.  Hatch,  9  Mass.  311;  Dondo  d.  Tremper,  2  John.  87 ;  Lew- 
is V.  Payn,  S  Cow«n,  75 ;  Botaford  c.  Uor^oose,  4  Conn.  BSO  ;  Gilbert  v.  Bulk* 
Isy,  S  ib:  263.  An  agreement  to  cancel  a  deed,  without  an  actual  cancelling,  has 
no  efiect  as  an  estoppel,  or  a  re-conveyance.  Fairar  o.  Fanev,  i  K.  Hanp.  19L ; 
Uon«  r.  Chad.  6  N.  Hamp.  621. 
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7.  And  in  a  case  befive  Lord  Lyndburst,  when  Master  of  the 
Rolls  (k),  he  observed,  tbat  it  was  said,  and  autborities  were  cited 
to  sbow  that  pan^  waiver  and  abandonment  might  be  set  up  as  a 
defense  to  a  bill  for  specific  performance.  Unquestionably,  be 
added,  waiver  even  by  parol  would  be  a  sufficient  answer  to  the 
plaintiff's  claim,  but  the  circumstancea  of  waiver  and  abandonment 
must  amount  to  a  total  dissolution  of  the  contract,  placing  the 
parties  in  the  same  situation  in  which  they  stood  before  the  agree- 
ment was  entered  into. 

8.  In  a  late  case  at  law  (I)  the  Court  observed,  that  the  statute 
does  Dot  say  in  distinct  terms  that  all  coatiacts  concerning  the  sale 
of  lands  shall  be  in  writing;  all  tiat  it  enacts  is,  that  no  actioa 
shall  be  brought  unless  they  are  in  writing,  and  as  there  is  no 
clause  in  the  act  which  requires  the  dissolution  of  such  contracts 
to  be  in  wri^g,  it  should  rather  seem  that  a  written  ctmtract  coo- 
earning  the  sale  of  lands  may  still  be  waived  and  abandoned  by  a 
new  agreement  not  in  writing,  so  as  to  prevent  ^ther  party  from 
recovering  on  the  contract  which  was  in  writing  (1).  It  was  not,  how- 
ever, necessaiy,  the  Court  added,  to  give  an  opinion  upon  that 
point. 

9.  The  result  b,  that  an  abandonment  of  the  whole  agreement 
clearly  made  out — -for  the  Court  will  look  at  the  evidence  with 
great  .jealousy — is  a  good  defenae  in  equity,  but  that  it  is  doubtful 
*wbether  such  a  defense  is  available  at  law  ;  perhaps  the  better 
opinion  is  that  it  is  inadmissible  at  law  (3). 

10.  Id  considering  the  point  under  discussion,  the  reader  will 
be  careful  not  to  confound  the  foregoing  cases  wilh  the  case  of 
Walker  v.  Constable  (tn).  There  the  original  agreement  was  a 
parol  agreement ;  and  the  question  was,  whether,  being  abandoned, 
parol  evidence  could  be  given  of  it.  Lord  C.  J.  Eyre  held,  that 
the  existence  and  the  terms  of  the  agreement  must  be  proved  before 
it  could  be  proved  to  be  abandoned,  and  upon  tbat  it  was  sufficient 
to  say,  that  being  in  writing  (I)  the  instrument  itself  must  be  pro- 
duced, and  parol  evidence  of  it  was  inadmissible. 

(k)  Rolniuon  o.  Page,  3  Riue.  119.  npon  the  17th  section. 

(0  Oou  D.  Lord  Nugent,  S  Bam.  &  (m)  2  B^.  eS9 ;  I  Bm.  &  PnlL  SOS. 

Add.  S8;2Nev.  &Maiin.34;ieeSteBd  8m  AdaniB  v.  Fairbain,  2  Stark.  277. 
s.  Dawber,   10  AdoL  ft  EU.  fi7,  a  case 

(I)  TbXt  ii,  in  contem^Ation  of  law,  for  it  is  not  deemed  an  agreement  imi— 
reduced  into  wiiling. 

.)  Ante.  Ifi7,  168,  and  notoi. 
I)  Bee  ante,  171,  in  note. 
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•SECTION   X. 

OT    PABOL    EVIDENCE    TO    ZXPLAIN    AXBlGCtTlES. 


12. 

Contra  in  equity  upon  mufoita. 

13. 

SihnKton  0/  portiN.   ic.    looked  at 

cvidtnc. 

whan  t/mre  ie  amiipiil!/. 

4.  Patent  ambiguity  Mt. 

15. 

ueage. 

16. 

Wietier  price  am  behokedat  «h*n 

paroL 

I.  This  branch  of  our  subject,  sltbougb  the  most  trite,  b  not 
perhaps,  therefore,  less  difficult.  Bacon  says  (a),  there  are  two 
sorts  of  ambiguities  of  words,  the  ODe  is  ambigvitat  pateitM,  and  the 
other  latent.  Patens,  he  adds,  is  that  which  appears  to  be  ambi- 
guous upon  the  deed  or  iostrument ;  latent  is  that  which  seems 
certaJD,  and  without  ambigui^,  for  anything  that  appears  upon 
the  instrument,  but  there  is  some  collateral  matter  out  of  the  deed 
that  breeds  the  ambiguity  (1). 

•2.  A  latent  ambiguity  may  be  assisted  by  parol  evidence,  be- 
cause the  ambiguity  b«ng  raised  by  parol,  may  fairly  be  dissolved 

(a)Max:.  p.  S2;Keg.  23. 

(1)  8«e  Fcuch  v.  DickBon,  1  Haion  C.  C.  9.  In  thia  ouo  Ur.  jiutics  Stcny 
hU  ;  — "  There  leenis  indeed  to  be  tm  intemieduite  claM  of  ctues,  parbtking  of  the 
nature  both  of  patent  and  latent  ambirulties  ;  and  thn  in,  irhere  the  irordi  axe  all 
Mnaible,  and  hare  >  settled  meaning,  out  at  the  aune  time  consiitently  admit  of 
two  interpretationa,  according  to  the  subject  matter  in  the  contcmplatioii  of  the 
pwtiea.  In  such  a  case  I  should  think  parol  eridence  might  be  admitted,  to  show 
the  dlcnmstancOB,  under  which  the  contract  was  made,  and  the  sntiijeet  matter  tv 
which  the  partiea  refened.  For  instance,  the  word  "&eight"  has  sereral  mean- 
logs  in  common  parlance  ;  and  if,  by  a  written  contract,  a  part]'  were  to  assign 
his  freight  in  a  paiticulai  ship,  it  aeems  to  me,  that  parol  evidence  might  be  ad-  . 
mitted  of  the  ciicnmatances,  under  which  the  contract  was  made,  to  ascertain, 
whether  it  referred  to  goods  on  board  of  the  ship,  or  an  interest  in  the  eaminga 
of  the  ship ;  or,  in  other  words,  to  show  in  which  senae  the  parties  intended  to  use 
thsterm."  1  Mason,  11,  12.  See  also  Dupiee  e.  McDonald,  4  Beaaiia.  £q.  211; 
Per  Bsyley  J.  ia  Smith  e.  Jersey,  2Brod.  &  Bingh.  649,  fiSD;  Master  of  the 
Bolls,  in  Colpoys  v.  Colpoys,  Jacob,  4fil  ;  Spencer  Ch.  J.  in  Ely  r.  Adams,  IB 
Jcdm.  317 :  2  Part  Cowen  &  Hill's  notes  to  Phil.  £t.  note  93S,  pp.  1358  et  seq. ;  1 
OreenL  Ev.  (288,  (297  Bt  Mq. ;  Gresley  Eq.  £v.  278  et  seq.  i  Rul  Boad  Co.  t. 
Ornuby,  7  Dana,  371. 
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by  the  same  means,  according  to  the  general  rule  of  law  (1).  There- 
fore, if,  previously^  to  the  statute,  a  man  having  two  manors,  both 
called  Dale,  had  conjeyed  the  manor  of  Dale  to  another,  evidence 
might  have  been  given  to  prove  which  manor  was  intended  to 
pass  (h),  and  such  evidence  b  sdll  admissible;  this  has  been  re- 
peatedly decided  (c).  So,  on  the  same  principle,  parol  evidence  is 
always  received  to  show  what  is  parcel  or  not  of  the  thing  con- 
veyed (d).  And  if  an  agreement  refer  to  a  plan  as  an  existbg 
document  upon  which  the  contract  is  founded,  parol  evidence  is 
admissible  for  the  purpose  of  identifying  the  plan  (e). 

3.  In  some  cases  a  latent  ambiguity  may  be  fatal.  Parol  evi- 
dence may  be  adduced  to  prove  the  ambiguity,  where  none  suffi- 
ciently satisfactory  can  be  offered  to  esplain  it  (/)•  And  to  render 
parol  evidence  admissible  in  these  cases,  a  clear  latent  ambiguity 
must  be  first  shown  (S).  Evidence  which  merely  raises  a  conjecture 
b  insufficient  (g). 

4.  But  although  a  latent  ambiguity  may  be  aided  by  parol 
evidence,  yet  a  patent  ambiguity  cannot  be  aided  by  extrinsic 
evidence,  because  that  would  in  effect  be  to  pass  without  deed, 
what  by  the  law  can  be  passed  by  deed  only.  Of  this.  Bacon 
observes,  infinite  cases  might  be  put ;  for  it  holdeth  generally, 
that  all  ambiguity  of  words  by  the  matter  within  the  deed,  and 
not  out  of  the   deed,  shall  be  helped  by  construction,  or  in  some 

(b)  2  Ro.   Ata.  676,  pL  11 ;  and  lee  there  ii  property  to  utiafy  the  word*  of 

Lord  Cheney's  caie,SKep.  68  ;Althiun'8  the  irill,  it  cannot  be  shown  by  parol 

CBie,  8  Hep.  IfiSa;  andHardings.  SnC-  eridance  that  the  testator  meant  to  pau 

folk,  1  Cha.  Hep.  74.  some  not  within  the  deicnption.     See 

(rl  Janes  d.  Xcwman,  1  BlaokHt.  63  (  Doe  v.  Oxendon,  3  TannL  147  i  and  see 

3  WUb.  276 ;  2   Atk.  239,  240,  373  ;  1  and  consider  Boys  s.  Williams,  2  Buss. 

l)ro.  C.   C.  341 ;  [Pritchard  e.  Hicks,  1  &  Uyl.  6S9. 

"'   -   "'""  (0  Hodges  e.Hor«&ll,l  Rom.  &H7L 
US. 

,  (/)  Thomas  r.  Thomas,  e  Term  Il«p. 

Doe  V.  Burt,  1  TermRep.  701;  Anon.  1  671 ;  see Bradahaw  v.  Btadshaw,  2  Yoo. 

Str.Bfi.     [See  Hatch  r.  Hatch,  a  Heyw.  &  CoU.  7i;  Aleianderr.  Cro«bie,R*p.t. 

32  ;  While  c.  Egan,  1  Bay.   247  ;  Mid-  Sugd.  146. 

dleton  V.  Perry,  2  Bay.  S39i  Lofter  c.  (9)  See  Lord  Walpoleo.  Sul  of  Choi- 
Heath,  2  Harw.   347  ;  Baker  v.  Beek-  mondeley,  7  Term  Kep.  ISS. 
right,  1  Hen.  &  Miunf.  177J.  Bnt  where 

(1)  See  Wooetcr  r.  Butler,  13,  Conn.  309  ;  Storw  v.  FMeauu,  S  Mass.  440, 441 ; 
Webster  f.  Atkinson,  4  N.  Hunp.  23;  Mann  v.  Mann,  1  John.  Ch.  331,  234; 
Vernon  v.  Henry,  3  Watts,  386 ;  1  PhiL  Ev.  (4th  Am.  ed.)  fi31 ;  Gresley  Eq-  Ev. 
284  ct  seq ;  Piesch  0.  Dickson,  1  Mason,  1 1 ;  Patrick  c.  Grant,  14  Maine,  233 ; 
Doe  e.  Jackson,  1  Smedes  &  Marsh,  494;  Fayssnt  c.  Ware,  1  Alabama,  160; 
Brainerd  e.  Coirdry,  16  Conn.  1 ;  Mead  c,  Steger,  5  Porter,  498 ;  Cole  v. Wendell,  S 
John.  92;  Stone  f.  Clark,  1  Metcalf,  381,  38:!,  Per  Wilde  J. ;  Brown  c.  Havok,  3 
Fair!  184  ;  Evelcth  v.  Wilson,  IS  Maine,  109. 

(2)  Paysant  «.  Ware,  1  Alabwna,  IflO. 
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cases  bjr  electkm,  but  never  by  tvenneDt,  bat  rather  shall  make 
the  deed  void  for  uncertainty  (I). 

5.  In  Mansell  c.  Price,  personal  estate  was  settled  in  trust  for 
Price  the  defendant,  and  Catherine  his  wife,  for  their  lires,  and 
tile  life  of  tha  suirivor  of  them,  and  then  for  their  issue,  with  a 
power  to  the  wife  to  dispose  of  1,500/.,  part  of  the  moneys,  to  ' 
any  persons  she  pleased.  She  exercised  this  power,  by  giving  the 
money  to  Sir  Edward  Mansell,  in  trust  to  pay  1,0002.  to  A,  when 
*sfae  should  attain  twenty-one,  or  marry  ;  but  if  she  died  befwe 
twenty-one,  or  marriage,  then  it  should  be  to  such  uses  as  B 
should  appoint.  And  the  other  500/.  she  directed  to  be  paid  to 
C,  in  exactly  the  same  terms  as  before.  The  bill  was  filed  by  the 
guardian  of  A  and  C,  infants,  to  have  the  money  paid,  and  to  be 
put  out  for  them  to  have  the  interest  thereof  immediately.  For 
the  defendant  Price,  it  was  insisted  that  be  was  entitled  to  the 
interest  of  1,500/.,  until  it  should  become  payable.  The  first 
question  was,  whether  parol  evidence  could  be  admitted  to  ex- 
plain the  intention  of  Catherine  Price  what  should  become  of  the 
interest  till  the  times  of  payment ;  for  if  that  could  he  admitted, 
there  was  sufficient  to  prove  the  husband  should  not  have  it.  And 
the  Master  of  the  Rolls  was  of  o^Hnion  that  such  evideiKe  could 
not  be  read  (A). 

6.  So  in  Kelly  e.  Powlett  (i),  the  question  was,  whether  plate 
passed  under  a  bequest  of  househcdd  furniture.     The  drawer  of  the 

(h)  M3.  T.  Term,  8  &  9  Geo.  S ;  and  reported,  wbich  IconcrivehM  oTenuled 

■eeHanc.  Duruid,3Aiiatr.  G34;  Cham-  Pendleton  e.  Grant,  1  Eq.  Ca.  Abr.  230, 

berUine  v.  Chamberlaino,  a  Freem.  S2;  pi.  2;  2  Vera.  617;  and  sec  IBro.  C.C. 

Ulrich  v.  Ditchfield,  MS.  2  Atk.  372,  3S0,  351  ;  Seymouic.  Kapiet,  Buab.  23  ; 

vliere  the  evidence  was  not  received.  Doe  v.  Bland,  11  East,  111. 

(>)  1  Bio.  C.  C.  *7S,  cHed  ;  AmbL  605, 

(!)  StAckpolec  Amtdd,  11  Man.  29,  30,  Pei  Parker  J. ;  Webiters.  Atkinaon, 
4K.  Hamp.  22,  23 ;  PetschD.  Dickson,  1  Mason,  U !  Fish  ti.  Habbftrd,  21  Wendell, 
661  ;  Lett  r.  Homec,  S  Blackf.  296.  "  The  patent  ambiguity,"  Buys  Mr.  Qrcenleaf, 
"of  irluch  Lord  Bacon  apeaka,  muat  be  nndertitood  to  be  that  which  remuna  uncer- 
tain to  the  court,  after  all  the  evidence  of  imrounding  circnmatancea  and  colla- 
teral iacta,  which  ia  odmiuible  under  the  rules  already  stated,  ia  exhsueted.  Bia 
ninstratiooa  of  thia  part  of  the  rule  axe  not  caaea  of  miadeaciiptioii,  either  of  the 
person  or  of  the  thing  to  which  the  instrument  relotsa ;  but  are  cases,  in 
which  the  psraona  or  things  being  sufficiently  described,  the  intention  of  the  party 
in  relation  to  them  is  ambiguously  expressed.  Where  this  is  the  case,  no  parol 
vridence  of  expressed  intention  can  be  admitted."     1  OreenL  Ev.  }300. 

For  a  (Station  of  cases,  which  seem  to  have  been  regarded  as  falling  within  Lord 
Bacon's  definition  of  a  patent  ambiguity,  see,  2  Part  Cowen  &  llfll's  Notes  to 
PhiL  Ev.  note,  938  pp.  L360,  1361 ;  Storer  v.  Freeman,  6  Mass.  43S ;  King  c. 
Kins,  7  Mass.  1S6  ;  ManiiD.  Mann,  lJobD.Ch.  231 1  Jackson  v.  Sill,  llJohn.  101; 
Kouinaler  v.  Myera,  1  Deaaug.  216 ;  Dupree  v.  M'Doaald,  4  Besaui.  212 ;  Ham- 
Uton  «.  Cawood,  2  Harr.  &  M'Hen.  137. 
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will  said,  it  was  not  iatended ;  but  bis  evideace  was  refused,  and 
tbe  plate  was  held  to  pass  (1). 

7.  Again,  in  a  case  in  the  Exchequer  (k),  it  appeared  that,  by 
an  act  of  Parliameot,  cast  plate-glass  was  directed  to  be  iquared 
into  plates  of  certain  dimensions.  The  question  was,  whether  cer- 
tain plates  were  in  the  shape  directed  by  Uie  act  The  Attoraey- 
general  at  the  trial  produced  books  explaining  the  -process  and 
tenns  of  the  art  in  the  manufacture,  and  the  defendants  offered 
evidence  lo  prore  the  technical  meaning  in  Uie  trade  of  tbe  word 
tquaring  glass ;  the  evidence  was  however,  refiised,  and  a  verdict 
found  against  tbe  defendants  ;  and  upon  a  motion  for  a  new  trial. 
Lord  Chief  Baron  Eyre  said :  In  explaining  an  act  of  paiiitmeot, 
it  is  impossible  to  contend  that  evidence  should  be  admitted,  fw 
that  would  be  to  make  it  a  question  of  fact,  in  place  of  a  question 
of  law.  The  judge  b  to  direct  the  jury  as  to  the  point  of  law,  and 
in  doing  so  must  form  his  judgment  of  the  meaning  of  tbe  Legis- 
lature, in'  the  same  manner  as  if  it  had  come  before  him  on 
demurrer,  when  no  evidence  would  be  admitted.  Yet  on  a  de- 
murrer a  judge  may  well  inform  himself  from  dictionaries  or 
books,  on  tbe  particular  subject  concerning  the  meaning  of  any 
word.  If  he  does  so  at  nin  prita,  and  shows  them  to  tbe  jury, 
*they  are  not  to  be  considered  as  evidence,  but  only  as  the  grounds 
on  which  the  judge  has  formed  his  opinion,  as  if  he  were  to  cite 
any  authorities  for  the  point  of  law  he  lays  down. 

8.  So  parol  evidence  is  inadmissible  to  restrain  tbe  legal  opera- 
tion of  general  words  in  an  instrument  (9).  Therefore  it  cannot  be 
admitted  to  prove,  that  a  particular  estate  was  not  intended  br  pass 
under  general  words  sufficient  to  comprise  it. 

9.  Thus,  in  Davis  v.  Thomas  (I),  a  husband  and  wife  being  seised 
of  settled  estates  in  tbe  county  of  Pembroke,  bought  an  estate  in 
tbe  same  county,  called  Rigman  Hill,  which  was  conveyed  to  them, 
and  the  survivor  in  fee.  The  husband  having  prevailed  on  the 
wife  to  join  with  bim  in  suffering  a  recovery  of  the  settled  estates, 
in  order  to  enable  bim  to  mortgage  them,  gave  the  attorney  em- 
ployed to  suffer  tbe  recovery  a  particular  description  of  the  settied 
estates,  which  did  not  comprise  Rigman   Hill ;  and  it  dearly  ap- 

(i)  Attorney- General  v.  The  Cut  (0  Keg.  lib.  17fiT,  foL  33,  34.  See 
Plate  Qiaas  Compui;,  1  Ansti.  39  ;  see  Thonuit  v.  Baris,  1  Bick,  301,  *l  infra. 
Clayton  v.  Grcgson,  6  AdoL  &  Ell.  302. 

(1)  I  Jonnan  Wilis,  ch.  XIV,  (2d  Am.  ed.)  351  and  note  (I)  and  cases  cited. 

(2)  Pienon  v.  Hooker,  3  John.  6S ;  Hoes  r.  Van  Ho«aen,  I  BlrboilT  Ch.  R. 
37S ;  Rice  v.  Woods,  21  Pick.  30 ;  Hants  v.  BinUns,  4  Deuns,  60. 
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peond,  frcHB  Mvanl  circumstances,  that  he  had  not  uiy  intention 
to  compme  that  estate,  the  title-deeds  of  which  were  in  his  wife's 
custody.  The  attoniey,  fearful  of  not  comprismg  the  whole  estate, 
and  not  knowing  that  RigmEtn  Hill  had  been  purchased,  added 
g«ieral  words  sufficient  to  compiise  that  estate.  The  recorery 
was  suffered  to  the  use  of  the  husband  in  fee,  who  afterwards 
mortgaged  the  estate  by  the  same  descripdon.  The  husband  by 
his  will  gave  alt  bis  estates  to  his  wife  for  life.  She  surrired  him, 
and  after  her  death  the  heir  at  law  of  the  husband  brought  an 
ejectment  against  the  persons  claiming  Rigman  I£ll,  under  the 
wife,  which  came  on  to  be  tried  at  the  April  Great  Sessions  for  Pem- 
brokeshire, in  1756.  Parol  evidence  was  offered  by  the  defendant, 
to  show  that  it  was  not  intended  to  comprise  Itigman  Hill  in  the 
recovery  and  mortgage :  but  it  was  refused,  and  the  plaintiff  had 
a  verdict. 

10.  So  in  Shelling  v.  Fanner  (m),  where  to  a  release  io  pursuance 
of  an  award,  the  plaintiff  would  have  called  the  arbitrators  to 
prove  that  they  refused  to  take  into  consideration  a  particular  fact, 
although  the  award  and  release  contained  gattral  wordt  sufficient 
to  take  in  all :  Eyre,  C.  J.,  would  not  suffer  any  evidence  to  be 
given  to  contradict  the  deed  (1).  , 

11.  And  in  the  recent  case  of  Butch^  v.  Butcher  (»),  generai 
teordi  in  a  release  were  held  not  to  extend  to  a  certain  bond  of  in* 
demnity :  and  Chief  Justice  Mansfield,  at  Guildhall,  lefiised  to 
■admit  parol  evidence  to  show  the  intention  of  the  releasee  to 
release  the  bond.  And  upon  a  motion  for  a  new  trial,  the  Court 
of  Common  Pleas  inlimiated  a  strong  opinion,  that  no  evidence 
could  be  admissible  to  explain  the  release,  since  the  doubt,  if  any, 
was  ambigmtai  patau ;  and  ia  consequence  of  this  intimation  the 
counsel  for  the  plaintiff  declined  arguing  the  case. 

13.  But,  as  we  shall  presently  see,  the  effect  of  general  words 
may  be  restrained  in  a  court  of  equity,  on  the  ground  of  mistake, 
where  it  b  satisfactorily  proved. 

13.  It  still  remains  to  observe,  that  courts  both  of  law  and  equi^ 
constantly  advert  to  the  »tuatioa  of  the  parties,  be.  m  order  to 
enable  them  to  construe  ambiguous  or  iU-peoned  instruments  (S),  al- 


(1)  DeLong  v.  Stantoti,  9  John.  S8 ;  MotUM  ■■  Alaiw,  2  Ctine*,  320 ;  BomIoiu 
•.  Bnfield,  a  B>7.  94. 

(3)  1  PbU.  Bt.  (ith  Am.  ed.)  MS ;  New  YoA  e.  Butler,  1  Barbour,  3U ;  1 
JvuMB,  'VniU  (3d  Ab.  ed.)  313  ia  note,  dt.  XTV  i  1  PUL  Br.  (4th  Am.  ad.)  HS. 
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dKNi^  parol  ftTidenoe  of  the  intenti($D  of  the  putin  could  not  b* 
receiTod  (1),  tni  thin  has  been  sanctiotied  by  k  leadiDg  cue  in  ths 
House  of  Lords  (o). 

14.  In  ODO  cue  (p),  where  it  wu  doubtful  whetber  &  corenaat 
lor  reoewal  extended  to  a  pt^rpetual  renewal,  and  the  parties  had 
leoewed  four  times  suceessively  under  the  covenant,  Lord  Mansfield 
and  the  other  Judges  of  the  King's  Bench  held,  that  the  parties 
themselves  had  put  a  construction  upon  the  covenant,  and  wero 
therefore  bound  by  it  Lord  Alvanley,  who  was  in  the  cause,  said, 
when  Muter  of  the  Rolls,  that  be  wu  never  more  amazed  than  at 
Haa  decisiim,  and  that  Mr.  Justice  Wilson,  who  argued  with  him, 
wu  utonished  at  it  (jq)  ;  and  be  nxva  than  once  expressed  bis 
marked  disapprabation  of  tins  doctrine  (r).  Lord  Eldon  (j),  and 
Sir  Wm.  Grant  ((),  have  boih  also  dissented  from  it  ;  and  C.  J. 

(o)Sir  John  Eden  o.  the  Eftrl  of  Bute,  Tcs.  295;  ondBeo2  V«i.  jun.MS. 

7Bro.  P.  C.T4a.   SeeCttaatemOfSbA-  {r)  Se«  Eatoti  v.  Lyoa,  3  Tea.  jnn. 

borne  D.thsEHloflnchiquiD.l  Bid. C.  6SU. 

C.  338.  (<)  See  Iggnlden  r.  May,  9  Yes.  jim. 

(p)  Cm&  v.  Booth,  Cowp.  SI9 ;  and  325. 

MS  BlaokM.  1249 ;  1  New  Bep.  42.    See  (I)  See  Mocve  o.  Fdej.  S  T«>.  inn. 

PeakonEvid.  ch.  2.'  232. 

(g)  BothIuiii    v.   Oay'i  Hotpital,  3 

Ur.  Qreenlea^  Bays ; — ■■  The  rule,"  in  reference  to  the  admission  of  parol  evidence 
to  explain  written  iiutiUB«nta,  •'  is  directed  only  egaiDM  the  admiMioa  of  any 
other  evidence  of  the  lauffuage,  employed  by  the  parties  in  making  the  contractr 
than  that  which  is  furnished  by  the  writing  itBelf.  The  writing,  it  ia  true,  may  be 
read  by  the  light  of  aunoundiiig  circumitances,  in  order  more  perfectly  to  under- 
(tend  the  intent  and  meaning  of  the  parties  ;  but,  as  they  have  constituted  tho 
writing  to  be  the  only  outward  and  visible  eipreasjon  of  their  meaning,  no  oilier 
word)  are  to  be  added  to  it,  nor  subatitnted  in  ita  stead.  The  duty  of  the  comt 
in  such  cases  ia  to  ascertain,  not  what  the  parties  may  have  aecietly  intended,  la 
contra- diatingoished  from  what  th^  words  express  ;  but  what  is  the  meaning  of 
the  words  they  have  used."  1  GieeiiL  Ev.  j27T.  Again  be  says ; — "  The  otqact 
is  to  discover  the  intention.  And  to  do  this,  the  court  may  put  thtttutlrtt  in  Che 
place  of  the  party,  and  then  see  how  the  temm  of  the  instrument  afftet  the  prop- 
erty, or  subject  matter.  With  this  view,  evidence  must  be  adnuaaible  of  all  tb* 
circumstances  surrounding  the  author  of  the  instrument,"  ib.  ^287.  See  Smith 
B.  BeU,  B  PetetB  8.  C.  76  i  Wooster  s.  BuUer,  18  Conn.  318,  Per  Church  J.  Again 
Mr.  Greenleaf  s^s  ; — "  It  is  only  in  this  mode  that  parol  evidence  is  sdmiaaMe, 
(as  is  sometimes,  but  not  very  accurately,  said,)  to  explaiH  terillm  injfrummb; 
namely,  by  showing  the  situation  of  the  parly  in  all  his  reUtions  to  penona  and 
things  around  him,  or  as  elsewhere  expressed,  by  proof  of  the  Burronnding  cir- 
cumstances.*' 1  Greenl.  Ev.  J2B8.  Again  ; — "  A  written  instrument  ia  not  amlug- 
uQu*  merely  becauae  an  ignorant  or  uninformed  person  maybe  unable  to  intwpMt 
it.  /(  u  atnbiguoue  only,  lehtn  found  to  be  of  unanlain  rneaHing,  by  peruna  of  eom- 
pettnl  *li*ll  and  information."  "  A.  dittinction  is  farther  to  be  obieTved,  between  the 
ambifuiljf  of  language  and  ita  inaeairaey,"  ib.  }293,  J299.  The  learned  reader  will 
find  thia  whole  aubject,  of  the  admissibility  of  parol  evidence  to  affect  that  which 
ia  written,  discuased  with  the  most  unexampled  cleameaa  and  perspicuity  in  1 
Greenl.  ch.  XV.  ^  27S  et  seq. 

(1)  See  1  Jannan,  Wills  (2d  Am.  ed.)  [3«8]  8«  t,  and  obm*  cUed  in  Mte  i  Tnoker 
IT.  Seaman's  Aid  Society,  7  Metcalf,  204  to  208 ;  Ambler  r.  Norton,  4  Hen.  ft 
Hunt  23 :  Kenitan  v.  U'Hoberta,  I  Waah.  102 ;  Sbermer  «.  Shermer,  I  Waah. 
272;  Datmey  e.  Green,  4  Hea.  &  UnnL  101 ;  Qay  e.  Hunt.  1  Uu^phey,  141. 
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Maosfiald,  in  a  Iat«  case,  obsorred,  that  it  was  a  cm  trhich  ba4 
beeo  impeached  upon  all  occasiona  (u).  It  appears  to  be  now 
«Iearly^  settled,  diat  in  the  emutntction  of  an  agreement  or  deed, 
the  acts  of  the  parties  canaot  be  taken  into  consideration  (x)  (1). 

15.  Where,  howerer,  the  wotds  of  an  oneieitt  statute  <v  inBtrn- 
meot  are  donbtful,  conttT^ortauout  usage,  althou^  it  cannot 
OTflrturn  the  clear  words  of  the  instnimeot  (2),  will  be  admitted  16 
explain  it;  for  jiu  et  norma  loquxndi  id  goranied  1^  nssge,  and  the 
*meaDiHgof  things  sptdten  or  written  mast  be  as  it  bath  constaatlj 
been  recaved  to  ba  by  comnuHi  accaptKtion  (y).  This  has  been 
determined  in  many  cases,  and  such  evid«ice  accorttingty  re- 
eeived  (z).  And  b  a  late  case  on  this  subject,  Lord  EUenborough 
said,  it  was  in  e<mstant  practice  at  uiti  priia  to  receive  endence  of 
usage  to  explain  doubtful  words  in  old  iostrum^ts ;  and  it  vouM 
be  difficult  to  show  any  just  ground  of  dbtinctioa  between  the 
information  which  a  Judge  might  ree^ve  to  aid  bis  judgment  in 
bank  and  at  nitipriui  (a)  (3).  , 

16.  In  a  late  case  (b),  where  a  question  arose  upon  the  meaning 
of  the  words  "  keep  in  order,"  in  an  agreement  to  plant  trees 
upon  land,  Mr.  Baron  Bayley  said,  that  he  should  not  have 
thought  that  the  price  ought  to  hare  been  taken  into  coosideration, 

(»)  See  2  New  Ben.  462.  ney-geoeral  o.  Puker,  3  Aik,  579 ;  At- 

(z)  See  Clifton  r.  Walmsley,  S  Tern  tarncT-senaitl  v.  Foteter,  10  Yea.  Jan. 

R^.  664 ;  end  see  Ig^den  v.  Hay,  7  335 ;   Eitchin  v.  fiartch.   7   Beat,  63 ; 

Evt,  aST.  Baililb,  &c.  of  Tewkesbniy  e.  Bricknell, 

(y)  Slieppetd  v.  Oomcdd,  Vaugh.  189.  2  Taunt.  124. 

(i)  Rex  D.  Verio,  Cowp.  243 ;   Oubd.        (a)Itex  d.  Osbouine,4Bwt,327;  aid 

Handler,  3 1'"™  I^-  ^^^t  n- ;  Blankle;  we  Stomiaeie  v.  Dixon,  7  Eaat,  200. 
e.  Winstanlej,  3  Term  Hep.  279;  Kez        (b)  Allen  c.   Cameron,  1  (>oinpt.  & 

p.  BeUrinaer,  4  Tenn  Rep.  310;  Bex  t.  Hee».  832. 
Miller,  6  Term  Hep.  268  ;  andiee  Attor- 

)  Alles  c.  Kingsbury,  16  Piok.  236.     In  SMm  b.  Oarii,  1  MeteaK  SSI,  Mt. 

Ice  Wilde  aaid ; — "  Where  the  lanffnege  of  a  conveyance  ii  nnwnluguons,  no 
parol  evidence  to  vary  or  control  its  nnport  ia  edmiaaible.  But  where  the  lan- 
ffnege  ia  donbttal,  eepeoally  in  the  description  of  the  land  conveyEd,  then  ert- 
dence  of  the  practical  conalruction  by  the  partiee  a  admiraible  to  explain  and 
nmore  the  doubt."  And  lie  cites  Codmao  r.  Winilow,  10  Maia.  149  ;  Adonu  ■. 
Froihingham.  3  Mbm.  362  ;  Allen  c.  KingBbury,  16  Pick.  239  ;  livingiton  «.  Ten 
Broeck,  IS  John.  14.  Bee  also  ChildreeBE.  Ford,  10  Smedea  &  Marsh.  26  ;  Beachain 
a.  Eckfbrd,  2  Sand.  Ch.  116.  So,  eridenoe  of  fomxertraiuactiona  between  the  ume 
parties,  has  been  held  admisBible  to  explain  the  meaning  of  terms  in  a  written 
eontiaet,  mpeeting  rabaeqncnt  tratwootioiia  ot  the  aante  obarMtec.  Bonnie  k 
Oatliff,  11  Clark  &  Fin.  45,  69,  70.  See  Sonverbye  v.  Axdm,  1  John.  Ck.  240; 
Berere  v.  Leonard,  1  Mass,  93  (  Cortelyou  v.  Van  Brant,  i  Jobn.  3fiT  ;  Living- 
aton  V.  Ten  Broeck,  IS  John.  H. 

(2)  Per  Wilde  J.  in  Allen  e.  Kinnbury,  IS  Rck.  289  ;  Coitelyov  0.  Tan  Bnmt, 
3  John.  367. 

(3)  1  Phil.  8v.  {4th  Am.  ed.)  640  to  643 ;  1  Anonld  Ina.  (Sd  ed.)  76  to  79  end 
innotea;  ianenLBv.$2S3,  (293,f2M;  Attj  OmiL  v.  Boston,  •  Jui.  838 ;  Famr 
s.  Stactpola,  S  Oiwl.  IM. 
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anless,  "  kee[Hng  in  order  "  had  been  &d  equivocal  expresnoo,  but 
the  price  must  be  an  ingredieat  from  which  •  ctMistiuctioa  of  socb 
■n  agreement  as  that  nugbt  be  come  at.  He  thought  the  price 
was  an  ingtedieot  in  the  constiuctioD-  of  an  agreement,  in  which 
equivocal  words  were  used,  and  Mr.  Baron  Vaughan  was  of  the 
tame  opinion  ;  but  Mr.  Baron  BoUand  did  not  concur  in  tliat 
opinion,  because  a  party  ma.j  enter  mto  a  contract,  and  undertake 
to  do  work  for  much  less  than  its  value.  He  thought  it  a  dan- 
gerous doctrine  that  the  price  might  be  imported  into  the  conn- 
deraticm  of  the  construction  of  the  agre«nent.  Mr.  Baron  Barley 
added,  that  he  should  certainly  think  that  the  price  was  not 
admissible  in  construing  the  agreement,  bad  it  not  been  that  there 
was  an  ambigui^  in  it ;  but  even  with  this  explanation,  Mr.  Barm 
Bollaod'fl  appears  to  be  the  sounder  opinion. 


•SECTION   XI. 
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1.  MliUkM  and  frmiJteomtttd  if  parol 

i,  Eftel  of  d^mdmtt  OmM. 

4.  Im»  iKnvttd. 

6.  ynttJUr  tattlamtM  eim  te  atrrteUd 

bf  parol  midaiue  abnt, 
10.   Mutak*  pnvtd  bg  uMtrucriont  and 

parol  tmd&net. 
IS.  UutaJu  of  pur^toMi'i  utftjiiuy   w 

eOMMiyattea  eomettd, 
14.  Prepoiali  to  comet  iy,  mut  bt  Jbtat 


IB.  Omittien  af  prontion  e 

19.  HvMd  eorrtettd. 

30.  Wiat  amoiaii*  to /hmd. 

21.  T^rdptrioHdt 

23.  FmmtM  to  ratify  on  ai 

26.  Effect  of  _fraud. . 

27.  No  rtUtf  a. 


The  last  division  of  our  subject  relates  to  the  jurisdiction  of 
equity,  in  correcting  mistakes  and  fraudulent  omissions  in  agree- 
ment and  deeds  (1). 

(I)  £v«n  at  law  the  ]^p>1ile  mistake  of  &  word  will  not  dcAat  the  iutentinn  id 
the  puties.  In  k  etae  m  the  Common  Fl«a«,  wheie  tlie  conditum  of  &  bond  wia, 
t]ut  it  shonld  b«  Tiad  if  the  oUigor  did  not  psy ;  and  prafonaanoa  baing  pleaded 
on  the  ground  of  literal  aspraaaioni  the  Conit  held  the  plea  bad.     Anon.  DongL 
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1.  In  Henklfl  v.  the  Ro^al  Ezchaage  Assurance  Office  (a), 
hotd  Hardwicke  said,  that  no  doubt  but  equity  had  jurisdiction  to 
nUeve  in  respect  of  a  plain  mistake  in  contracts  in  writmg,  as  well 
as  against  frauds  in  cootracts  ;  so  that  if  reduced  into  writing 
coDlrary  to  the  iotration  of  the  parties,  on  proper  proof  that  would 
beractified(I);  he  thought,  however,  that  in  theee  cases  there  should  be 

(a)  1  Vw.  317. 

384,  cit«d,  Sd  editiim.  Bee  1  Dow,  ItT.  It  106101  deu-lj-  settled,  that  wordi 
vridently  omitted  in  a  will  bj  mistake  nuiybe  luppUed,  both  at  lawmd  in  equity, 
ToUett  v.  ToUett.  Ambl.  164  1  Corylon  v.  Helliar,  2  Bur.  623,  cited ;  and  Doe  «. 
HicUem,  S  Bait,  48S  ;  see  Lute  v.  Ooudge,  9  V«a.  jun.  226 ;  Melliah  c.  MeUish, 
and  Phillipa  v.  Chambeilaiii,  4  Ves.  jun.  46,  51.  [1  Jamtan,  Wills  (2d  Am.  ed.) 
405  et  acq.  Ch.  XVn  ;  Corenlioven  e.  Shaler,  2  Puge,  122 ;  Deokina  v.  EaUis,  T 
Gill  &  John.  311;  Cnnwell  i.  I^wam,  7  Gill  &  John.  227  j  Pickering  cLangdon, 
22  Maine,  429  ;  Qeiger  t>.  Qeiger,  4  il'Cord,  418 ;  Lynch  c.  Hill,  S  Munf.  114 ; 
Hamilton  v.  Boyl«B,  1  Srerard,  414.]  But  however  evident  the  mistake  may  be, 
the  wtml*  will  not  be  suited  if  the  testator's  maniiett  intention  would  be 
defeated  by  the  inaeition  of  them.  Chapman  n.  Brown,  3  Burr.  162G.  See  2 
T«s.  inn.  365.  But  now  ■wnb  of  inhmtana  tie  supplied  by  the  1  Viot,  c.  26,  a. 
28,29. 

(1)  Ante,  156,  in  note;  Wooden  v.  Haviland,  18  Conn.  101;  Clopton  c.  Martin, 
H  AUbama,  187i  1  Amould  lua.  (2d ed.)  SI  and  nota;  OiUespiev.  Moon,  2 
John.  Ch.  585;  Kosaelbraok  s.  Livingston,  4  John.  Ch.  144;  Graves  t>.  Boston 
Marine  Ina.  Co.  2  Cranch,  441  j  Hogan  e  Del.  Ina.  Co.  1  Wash.  C.  C.  419 ;  9.  C. 
2  Waah.  C.  C.  4  ;  1  Story  Eq.  Jut.  §155  et  aeq. ;  Langdon  n.  Ktath,  9  Vennont, 
299 ;  Avery  v.  Chappel,  6  Conn.  274 ;  Perry  r.  Pearson,  1  Humph.  431 ;  Chet- 
wood  p.  Brittan,  1  Green  Ch.  438  ;  Inakoe  v.  Proctor,  6  Monroe,  310  ;  Oibatin  o. 
Watts,  1  M'Cord  Ch.  505  ;  Lingon  v.  Henderson,  1  Bland,  249  ;  Beaid«l^  v. 
Knight,  10  Vermont,  135 ;  GoodeU  c  Field,  IS  Vermont,  44S ;  Webster  r.  Har- 
tta,  16  Ohio,  490 ;  White  e.  Denman,  16  Ohio,  59.  In  Tilton  v.  Tllton,  9  N. 
Hamp.  392,  Mr.  Jnatice  Wilcoi,  delivering  the  opinion  of  the  court  said ; — '■  In 
ovr  opinion,  a  ooojt  of  equity  is  competent  to  correct  and  reform  any  material 
mistake  in  a  deed  or  other  wntten  agreement,  whether  that  mistake  be  the  om!s- 


t  material  stipulation  ;  and  whether  it  be  mode  out  by 
pat<d  testimony,  or  be  confirmed  by  other  more  cogent  prooGi.  And  the 
same  rule  applies  to  contracts  within  the  operation  nt  the  statute  of  frauds. 
The  principle  is  apparently  at  variance  with  a  well  established  rule  of  evidence, 
that  when  the  parties  have  reduced  their  agreement  towritiDg,  the  written  instru- 
ment is  the  only  admissible  evidence  of  the  terms  of  that  contract,  and  is  not  to 
be  controllsd,  added  to,  altered,  or  varied  by  parol.  Fraud  is,  however,  tut  ex- 
ception  ttt  the  rule,  and  so,  in  our  judgment,  ia  a  case  of  mistake  clearly  made 
out.  For  it  would  be  a  reproach  to  the  jurisprudence  of  the  fountry,  if  it  were 
not  in  its  power  to  relieve  from  the  consequences  of  a  mistake  unequivocally 
wtsbliahed." 

bi  Peterson  n.  Qtover,  20  Maine,  363,  it  was  held,  that  a  mistake  made  in  a 
deed  of  land  should,  according  to  the  rnlet  of  equity,  be  reformed,  and  the  mis- 
take corrected,  so  as  to  make  the  deed  read  as  it  should  have  done.  See  also 
Marks  v.  PeU,  1  John.  Ch.  598,  599  ;  Washbtixu  r.  MeniUa,  1  Day  Cas.  Err.  139 ; 
Bailey c.  Bailey, 8  Humph.  230;  Sichardion  c.  Bleight,  SB.  Monroe,  580;  Blod- 
gett  V.  Hobart,  18  Vermont,  414  ;  Miles  v.  Stevens,  3  Barr,  21 ;  Alexander  v.  New- 
.ton,  2  Grattan,  266  ;  Parham  v.  Parham,  6  Humph.  287 :  O'Ncil  v.  Teague,  8 
Alabama,  345 ;  Cbritt  v.  Diffenbach,  1  8^.  ScR.  4S4 ;  Miller  v.  Henderson,  10 
Bei«.  k  R.  292.  The  power  of  a  court  of  equity  to  reform  or  rectify  contrspts  is 
held  to  be  clearly  not  within  the  equity  jurisdiction  of  the  Supreme  Judicial 
Court  of  Massachusetts.  Leaoh  c  Leach,  18  Pick.  68  ;  Dwieht «.  Pomeroy,  IT 
Uasa.  808 ;  Babcoek  d.  Smith,  22  Pick.  61.  In  thia  last  cose  Ur.  Justice  Morton 
•aid: — "The  general  power  of  reforming  contrkcta  never  has  been  exereiaed  by 
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the  strongeat  proof  possible  (I).  In  a  case  which  was  much  agitated 
*betbra  Lord  Thurlow,  he  laid  dowD  the  rule  with  great  latitude,  that 
if  a  mistake  appears,  it  is  as  much  to  be  rectified  as  fraud  (i).  So 
iQ  another  case  before  the  same  Chancellor,  he  said  that  he  thought 
it  impossible  to  refuse,  as  mcompeteot,  evidence  whkh  went  to 
prore  that  the  words  taken  dowa  were  contrarT'  to  the  concurrent 
intention  of  all  parties.  To  be  sure,  ke  added,  it  must  be  strong, 
irrefragable  evidence,  but  he  did  not  think  he  could  reject  it  as 
incompetent  (c). 

3.  Lord  Eldon,  observing  upon  these  dicta,  sud,  that  Lord 
Thurlow  seamed  to  say  that  the  proof  must  saUsfj  the  Court  what 
was  the  concurrent  intention  of  all  parties  ;  and  be  added,  it  must 
never  bt  forgot  to  what  extent  the  defendant,  one  of  the  partia, 
admit)  or  denies  the  agreement.  In  the  case  before  Lord  Eldon  (d), 
a  specific  peribrmance  of  an  agreement  was  sought  with  a  varia- 
tion attempted  to  be  ia,troduced  by  parol  on  the  ground  of  mistake 

(6)  Taylor  v.  Radd,  5  Ves.  juii.  695,  (rf)  Marquis  of  Townshcnd  r,    Btan- 

clt«d.  ^Toom,  6  Ves.  jun.  328 ;  see  Attornay- 

(0)  Countess  of  Shelbome  v.  the  'EbiI  f[ener^  c.  ComnuuioQera  of  Wood^  a£d 
of  IncMquin,  1  Bio.  C.  C.  33B  ;  and  sue  Foieals,  1  You.  &  CoU.  659,  atj3. 
Cock  B.  KicIurdB,  10  Ves.  jun.  HI. 

this  court,  and  it  oonnot  be  pretended  tliat  ai  a  distinct  bnneb.  of  equity  Jurisdie- 
tion,  we  poaaeas  it )  wlietlier  under  the  head  of  EpeciSc  peifonnonce,  we  may  not 
in  Bome  caaes,  exeidse  a  portion  of  thia  Benelil  authority,  we  do  not  thiiili.  it 
neceasaiy  to  ioqniie.  When  there  ia  a  wnttea  executory  contract,  to  be  caiiied 
into  effect  by  a  bither  asaorance,  aettlement,  conTeyance,  oi  specific  agreement, 
and  it  ia  imperfectlv,  or  but  partiaJly  executed,  it  is  not  improbable  that  the  conit 
would  compel  a  full  execution  of  the  fiist  contract  by  lectiiying  and  lefbiming 
the  aiticlei  made  ia  punuanee  of  it,  oi  compelling  a  more  perfect  and  complete 
execution  of  it."  22  Pick.  69,  TO.  See  Elder  r.  Elder,  I  Fairf.  80;  BoKera  v. 
Atkinson,  1  Kelly,  12  ;  Collier  v.  Lanier,  1  Kelly,  238. 

A  illourt  of  Chancery  cannot  reform  a  contract  on  the  gronnd  of  the  complain- 
ant's ignorance  of  the  law,  where  the  all^ation  of  i^orance  ia  denied  l:^  the 
answer.  HaUc.  Heed,  2  BarbourCh.  It.  6IK).  See  Beebe  d.  Swaitwout,  3  Oihnm. 
162  i  Champlin  o.  Laytin,  18  WendeU,  *07 1  Wheaton  p.  Wheaton,  0  Conn.  9S ; 
Imhamc.  Child,  1  Brown  C.  C.  (Perkins's  ed.)  93,  casea  in  note  (a);  Croaiera. 
Acer,  7  Pai«e,  138. 

(1)  Solief  will  be  granted  in  cases  of  written  instnunenta,  only  where  there  ia 
B  plain  miBtoke,  clearly  made  out  by  aatisfBctorr  proo&.  Gillespie  s.  Moon,  i 
John.  Cb.  SS6,  £97  ;  Lyman  d.  United  Lis.  Co.  2  John.  Ch.  630 ;  1  Story  £q.  Jar. 
jl67 ;  Tilton  v.  Tilton,  9  N^.  Uamp.  392,  393  ;  Gdawotd  v.  Smith.  10  Vermont, 
462;  CleavelandE.  Burton,  11  Vermont,  138;  Goodell  r.  FieU,  IS  Vennont,  US; 
Lyman  c.  Little,  16  Vermont,  676 ;  United  States  e.  Monroe.  6  Mason,  677 ; 
Bunt  D.  Houamaoiero,  1  Petera  S.  C.  13  ;  Babcock  «.  Smith,  22  Pick.  69,  Per 
Morton  J. ;  Oeeley  Eq.  Ev.  289  ;  Colea  n.  Bowne,  10  Paige,  626  ;  Harrington  e. 
Harrington,  2  How.  701 ;  Gray  v.  Wood,  4  Blsckf.  182;  Whitney  c.  Whitney, , 
S  Dana,  330  ;  Getman  v.  Beardiley,  3  John.  Ch.  274  ;  1  FhiL  £t.  (4tb  Am.  ed.) 
677 ;  Garter  r.  Chandler,  2  Bibb,  24S.  In  roCercnce  to  the  abore  rule  Mr.  Justice 
Story  says ; — "  It  is  true,  that  thia,  in  one  sense,  leaves  the  rule  somewhat  looac^ 

»  every  court  is  stillleit  free  to  say,  what  is  a  plain  mistake,  and  what  are  proper 

C  juatieegen 
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tud  surprise,  wUch  was  positivdy  denied  by  the  defendant  And 
the  Chuicellor  said,  that  he  would  not  say,  that  upon  the  ertdence 
without  the  answer,  be  should  not  have  had  so  much  doubt  whether 
be  ought  not  to  rectify  the  agreement,  as  to  take  more  time  to 
consider  whether  the  bill  should  be  dismissed ;  but  as  the  agree- 
ment was  to  be  considered  with  reference  to  the  answer  by  which 
be  had  positively  denied  it,  he  dismissed  the  bill,  but  without 
costs  (I). 

3.  Lord  Elldon's  decision  precisely  accords  with  Lord  Tburlow's 
opinion,  which  he  rightly  construed.  For  in  Lord  Imham  v. 
Child  (e),  it  was  observed  by  Lord  Thurlow,  that  if  a  mistake  be 
admitted,  the  Court  would  not  overturn  the  rule  of  equity  by  vary- 
ing the  deed  ;  but  it  would  be  in  equity  dehon  the  deed.  Then  it 
should  be  proved  as  much  to  the  satislaction  of  the  Court,  as  if  it 
were  admitted  :  "  TKe  dipcuUy  of  tkia  u  ao  great,  that  there  is  no 
aulance  of  ill  prevailing  againtt  a  party  imitting  there  v>a$  no 
ntutake"  (3). 

4.  Where  the  Court  cannot  satisfy  itself  of  the  fact,  an  issue 
may  be  directed  to  try  the  question.  Thus,  in  the  case  of  the 
South  Sea  Company  p.  D'OIiff(_^),  D'Oliff  agreed  not  to  carry 
goods  under  certain  circumstances  ;  and  if  information  was  given 
^D  two  months  after  his  return  home  that  he  had  done  so,  he  was 
to  pay  certain  stated  damages.  The  instrument  was  not  drawn  up 
until  on  board  the  ship,  and  in  a  great  hurry,  and  executed  there 
by  D'OUff ;  who  wlien  he  got  out  to  sea,  and  read  it  over,  found 
it  was  six  months  instead  of  two  ;  and  brought  a  bill  to  be  relieved 
Rgaiust  that  variation  in  the  instrument,  the  company  having 
brought  an  action  on  it.  Lord  King  sent  it  to  an  issue  ;  it  was 
tried  on  a  question,  whether  it  was  the  original  agreement  it 
should  he  two  instead  of  six  months.  A  verdict  was  given  in 
fevor  of  the  plaintiff,  that^  the  agreement  was  designed  lo  be  in 
two,  and  in  consequence  of  that,  Lord  Talbot  made  a  decree  to 
relieve  the  plaintiff  against  any  difficulty  by  the  variation. 

(a)  1  Bro.  C.  C.  92  :  and  see  Hare  o.  {/)  2  Veo.   377,  cited ;   6  Ves.  jnn. 

8h«vitood,  3  Bto.  C.  C.  168  ;  1  Ves,  601,  cited  i  and  see  Pemher  o,  Mntbera, 

iun.  241 ;  and  Httynes  ».  Hare,  1  Hen.  1  Bro.  C.  C.  52.  [Perkina's  cd.  notes].  ■ 
BUc^t.  6SS. 

(1)  Fftrol  evidencH  is  admisaible  to  prove  tbe  mistake  tbottgh  it  be  denied  by 
the  anewoT,  Gillespie  r.  Moor,  2  John.  Ch.  686  ;  Gray  e.  Woods,  i  BUckf.  t32 ! 
Whitney  v.  Whitney,  &  Dana,  330 ;  Feten  v.  Goodricb,  3  Conn.  U6  \  ante,  ISA, 
in  note. 

(2)  See  IrnhRm  r.  Child,  1  Bromi  C,  C.  (Perkins's  ed.)  93  and  eases  in  notes; 
OillMpie  r.  Mood,  2  John.  Uh.  9S6.  cited  iu  last  preceding  note,  and  ante  166,  in 
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5.  The  hesitatioD  with  which  paiol  evidence  is  recaiTed  in  eqni^ 
to  correct  even  mistakes  in  agreements  and  deeds,  is  strongly 
exemplified  by  a  case  before  Sir  William  Forte5Cue(j')(l).  Prenougly 
to  marriage  an  estate  was  agreed  to  be  settled  on  the  intended 
husband  for  life,  remainder  to  the  wife  for  life,  remainder  to  the 
sons  successively  in  tail  male,  remamder  to  all  the  daughters. 
Instructiona  were  given  to  an  attorney  to  draw  the  settlement,  who 
drew  it  as  far  as  the  limitations  to  the  sons,  where  he  stopped,  and 
wrote,  then  go  on  as  in  Pippin  v.  Ekias  ;  which  was  a  precedent 
he  delivered  to  his  clerk,  to  go  on  from  that  limitation,  and  was  a 
light  settlement  to  the  issue  male  and  daughters  by  that  wife  ;  but 
the  clerk  drew  the  settlement  to  all  the  daughters  of  the  husband, 
without  restraining  it  to  that  marriage  :  it  was  executed  with  this 
mistake  :  the  question  arose  between  an  only  daughter  of  that 
marriage  and  children  of  the  husband's  by  the  second  wife.  The 
draft  of  the  attorney  was  proved,  and  the  setdement  in  Pippin  v, 
Ekins  ;  but  the  Court  would  not  admit  parol  evidence  of  the  atto^ 
ney  to  be  read,  and  held  that  the  other  evidence  would  not  do ; 
that  nothing  appearing  in  wriUng  under  the  hands  of  the  parties, 
the  settlement  could  not  be  altered.  And  Sir  Thomas  Clarii  is 
reported  to  have  said  (A),  that  as  to  the  head  of  the  mistake,  he 
did  not  give  a  positive  opinion,  but  be  did  not  think  the  Court  had 
relied  upon  parol  evidence  singly  (2). 

6.  But  whatever  difficulty  there  may  be  of  admitting  parol  evi- 
dence singly,  yet  it  is  always  edmittml  where  it  is  corroborated  by 
other  evidence. 

7.  Tills  doctrine  was  carried  a  great  way  in  the  case  of  Dr.  Cold- 
cot  0.  *Sei3eant  Hide  (t).  Dr.  Coldcot  having  purchased  charcb- 
lands  in  fee,  under  the  title  of  Cromwell,  sold  them  to  the  defen- 

Sid. 238, cited ;  14CaT.2;  v.eAJeiunder 
c.  Crosbie,  1  Uoy.  &  Ooo.  v.  Swad.  US ; 
MoTtimw  v.  Shortall,  3  Dm.  &  Wat.  S6S. 

(Q  1  Clui.  C&.  15;  2  Fieem.  173  ;  1 

(1)  See  Dupree  c.  McDonald,  4  BMaiu.  211. 

(2)  But  parol  evidence,  if  entirely  satiB&uitory  in  other  respects,  will  be  relied 
on  as  anfficiect  ibi  thia  purpose.  OUleepie  t.  Moon,  fiSS,  602  ;  lllton  v.  TUton,  9 
N.Hamp.  392;  2  Story  Eq.  Jur.  {1631  j  1  ib.  {161 ;  Bnugh  v.  Kajiuer,  1  Monroe, 
IfiS  ;  Inikoe  v.  Proctor,  6  Monioe,  316  ;  Pen?  v.  Pearaon,  1  Humpti.  431 ;  Chet- 
-wood  V.  Bcittan,  I  Qreon  Cti.  438.  StUl  Mr.  Justice  Stoi;  aaya,  that  couita  of 
equity  interfere  with  far  leea  scruple  to  correct  miatakee  in  written  agreemenUi 
where  they  are  made  out  mainly,  or  wholly  by  other  preliminary  written  inatra- 
mentB  or  memoTendiuns  of  the  agreement,  thaii  they  do  to  correct  miataket  where 
parol  evidence  is  admittedfor  that  purpose.  1  Story  Eq.  Jur.  {160.  See  Randall 
V.  WUlia,  5  Vaaey  f  Sumner'a  ed.)  262  and  notea ;  Baboock  v.  Smitb,  22  Pick.  69, 
70  1  Bogera  t.  Atkmaon,  1  Kelly,  12  ;  Collier  n.  Lanier,  1  Kelly,  28S. 
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danffl  testator,  and  entered  into  general  covenants  kr  the  title. 
Upon  the  Restoration  tbe  estate  vas  avoided,  and  upon  an  action 
on  the  covenants,  damages  to  the  value  of  tiie  purchase-money 
were  recovered.  A  bill  was  then  filed  to  be  relieved  against  the 
ncoveiy  at  law,  which  suggested  a  surpiise  upon  the  plaintiff,  in 
getting  him  to  enter  mto  general  covenants,  and  that  it  was  de- 
clared hj  the  parties,  wheo  the  deed  was  executed,  that  it  was 
intended  Dr.  Coldcot  should  not  undertake  any  further  than  against 
himself;  and  there  being  tome  proof  ofthtM  declaration,  it  was  de- 
creed hj  the  Lord  Chancellor  and  Master  of  the  Rolls,  that  the 
defendant  should  acknowledge  satisfoctkm  on  the  judgment,  and 
pajf  cotU.  And  the  repcxter  says,  a  like  case  to  this  between 
Farrer  o.  Fairer  was  heard  and  decreed  after  the  same  manner, 
about  six  months  ago. 

8.  A  case,  nearly  similar,  occurred  about  eleven  years  after^ 
wards  (k) ;  but  it  appeared  that  all  the  covenants  except  the  one 
upon  which  judgment  had  been  obtained  at  law,  wen  restrained 
to  the  acts  of  the  vendor,  and  that  the  vendor  told  only  tuch  ettaU 
<u  he  had, 

9.  This  last  case  was  quoted  in  a  case  in  the  Common  Pleas 
before  Lord  EUdon  (I),  who  thought  the  decisoa  must  have  been 
made  on  the  ground  of  the  intent  of  the  parties  appearing  on  tbe 
mstniment,  since  that  intent,  and  the  consequent  legal  effect  of 
the  initmment,  could  only  be  collected  from  die  instrument  itself, 
and  not  fiom  any  thing  dehort.  In  a  still  later  case  in  tiie  some 
Court  (m).  Lord  Alvanley  thought,  under  the  circumstances  of  tbe 
case,  that  the  application  was  mode  to  the  Court  of  ChancMy  to 
correct  tbe  mistake,  in  the  same  manner  as  applications  are  made 
to  that  Court  to  correct  marriage  articles  where  clauses  are  inserted 
contrary  to  the  intoit  of  (he  parties.  It  seems  clear,  howevw, 
ftat  the  relief  in  this  case  was  founded  on  parol  evidence  thai  the 
vendor  told  onk/  tuth  ettate  at  he  had,  corroborated  as  it  was  by  the 
form  of  the  deed  and  the  subject  of  the  contract  Such  endence 
was  received  in  the  prior  case  of  Dr.  Coldcot  and  Serjeant  Hide, 
and  is  still  clearly  admissible. 

10.  Thus  in  Young  v.  Toung  (n),  the  plaintiff  married  Lucy,  a 
defendant,  and  an  infant ;  tbe  husband  stated,  <x  drew  by  way  of 

(K)  Belder  s.  Stadley,  Finch,  90.  57S. 

(0Bmwiiiiig«.'WELglit,2B<M.ftPtiL  rii)lDlck.29e,dtad.  SoelDicL-SU, 
».  304. 

(m)  Emm  0.  StivvDKm,  3  Bm.  ft  PnL 
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^ntniotioif  to  bis  tttaroey,  what  the  wife'*  fbrhne  tbea  vbs,  Hd 
tfinwd  to  «dd  aa  much  to  be  sottled  ia  stiict  Mttloneot,  asd  hke- 
^riw  stated  that  the  intwded  wife  bad  a  proapeet  of  >•  additioiH^ 
fiwtiae ;  to  vhioh  he  apead,  pmnded  it  did  not  «xc«ed  1,000(^ 
to  add  a  like  eum,  to  be  likewise  settled  sbictly,  and  be  to  bav* 
the  QMWss.  Ilie  aettleownt  vaa  prnpared  accordiog  to  the  iiutiuo- 
tipoa ;  but  the  lolicitor  baring,  in  the  raargin  of  the  draft,  added 
dmbla  the  sum,  the  settlement  waa  pnpaied  and  executed  awoni- 
iag  to  tbvt  nuataba.  VuU  cndeboe  was  admitted  to  pioT9  the 
aiiftaba ;  that  is,  the  settlement  was  fint  abown  to  difier  boat  tbe 
vnttB«  inatniQtiooa,  and  p«nd  evideiKie  of  the  counsel  and  atlonejr 
VBS  tbtfi  nweived,  to  prove  the  mistake. 

11.  Thin  equity  was  adminbtewd  in  the  case  of  Thomas  m. 
Davis,  before  cited  (o),  where  it  clearlj  appeared,  that  tbe  estate 
in  question  was  not  intended  to  be  cccnprehended  in  tbe  general 
voria-  This  appealed  from  maay  oircuaMtajaces,  but  partici^ariy 
ftom  the  devviptioD  of  the  estate  given  by  tbe  hushsMi  to  tb« 
attorney  by  way  of  instnictioos,  wbioh  deacobed  the  hinds,  and 
did  not  include  Kgman  Hill ;  and  tbe  attorney  proved  Ibat  ha  did 
aot  know  of  tins  estate,  and  that  he  introduced  geoersl  words, 
««flly  to  gnard  s^unst  any  wrong  or  imperfect  diHcriplioa  «f  tha 
lands  aotuftUy  iateodsd  to  pass.  It  waa  objected,  thai  tbe  admtS' 
■jon  of  the  attonwj's  evidence  was  in  direct  conttsdicliM  to  tb* 
jrtatete  of  Atuda;  but  Sir  Thomaa  Ckuk  was  ofeai  it  oMght  bv 
wad,  and  acooidii^y  admitted  it  (I)  (1). 

(«}flto>nW9-nT|  1  Sick.  301;  R^.  lib.  B.  IJUJ^Sal. ».  H. 


tkcM  words  oempiiaa  Badnumd  (B^nun]  HiU!  1  do  oat  think  tiMy  do  liMhid* 
Badmond  Wil ;  bnt  othei  wo[d«  do.  ITEednumd  HiU  iru  not  iatendod,  vhy 
WM  theirife  to  jwi;  and  wliy  did  she  join?  —  Thiiii  absolute  ttonaeiue.  n* 
wUe  kinad  bwaaae  ibe  vm  IntMWMd  in  tha  Mttlad  BdaUa ;  and  tka  iqiinkn  «f 
the  Court  wm,  that  the  general  vorda  did  include  Bigman  Hill.  Xha  editar** 
marginal  abstract  of  this  ease  shows  hair  diftcult  it  is  to  nndentand  the  i«pacC 
•Cit 

(1)  Where  a  mardsge  setHamott  doe*  not  ccofonn  to  the  bitestioit  t(  th«  par- 
ties, dth«r  through  m&take,  oi  the  band  of  one  of  the  pattiea,  it  will  be  corrected 
by  a  ooort  of  aqiuty.  Soott  ■■  Diumb,  Der.  Eq.  K.  408.  &e«  AJlea  •■  Bnmph. 
3  HOI  Ch.  3;  1  BUny  Eq.  J160;  Randall  v.  Wulis,  5  Sumner'a  VMey,  262  and 
notea ;  Baboook  v.  Smith,  22  Fick.iei>,  70 ;  fleaiinn  •.  Willis.  3  Call,  6  i  1  PhH. 
JlT.  (1th  Am.  ed.)  G7T  ;  Tabb  >.  Aiiher,  8  Bm.  &  Vnut  399 ;  Gaillaid  v.  Porchn, 
1  M-HuUan,  Eq.  ZB8 ;  Smith  «.  Uaxvdl,  1  HiUCh.  101 ;  Oanse  v.  Hale,  2  Iradd  ' 
Bq.  UI,  M3. 
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13.  9a  ID  Rog«M  «.  Katt  (p),  nlstrtietioaB  were  given,  piwrtthiri;^ 
10  marriage,  for  a  settfement  df  tte  wife's  estate  oa  ib&  husband 
^ring  his  life,  if  he  and  his  wife  should  so  long  life,  mtttattdor  ttt 
tte  wife  ftr  Vti,  rtmainder  tb  the  issue  of  the  mamtg;e  la  strict 
-seAtlement,  reiMinder  tb  such  uaes  ta  the  wife  sfadold  apfxrinl ;  and 
^  draft  of  a  settlement  was  tfrawfl  acconfingl^.  Aad  after  thA 
limitalSoa  to  the  husband,  it  sttWd  thus :  And  imuediatetf  alW 
ihe  decease  of  the  hitsband,  then  tb  the  vife,  fcc. ;  and  jm^)^ 
Utnilations  were  inserted  to  trustees  to  preserve  contingent  re- 
mainders. When  ifae  wife  saw  the  draft,  thinking  she  was  past 
child-bearing,  she  objected  to  the  limitations  to  the  issue,  and  tiief 
wefe  (Hrected  to  be  stiuck  out  The  attorney,  by  mistake,  not  only 
struck  oat  (hose  Hmitathins,  bat  also  the  Mitatim  to  Ae  wife  tat 
life,  and  the  subsequent  limitation  to  trmtees  to  preserve,  and  thfl 
deed  was  executed  withont  the  mistake  bein^  disccfvered,  *bereb^, 
as  the  bill  stated,  the  said  power  fat  appoiriting  the  revenitm  of 
the  premises  was  made  to  take  place  on  the  decease  of  the  plaintiff 
generally,  though  the  fimitatioif  to  him  was  only  daring  the  joint 
fives.  The  wife  exercised  h«  poWer  by  deed  in  favor  of  her 
tmsband  during  his  fife,  and  then  by  will  gate  him  the  fee,  and 
then  died  in  his  life-time.  Her  heir  at-Iaw  inststed  thtft  the  usS 
resuhed  to  bhn  during  the  husband's  life,  and  ttiat  there  being  no 
(mstee  to  preserve  contingent  retnainders,  the  devise  in  the  wffl  tf 
an  execution  of  the  power,  not  taking  eflfect  tiR  the  detetmicatiMt 
<^  the  particular  estate,  was  void,  and  brought  an  ejectment  sgainat 
(be  husband,  and  obtained  a  verdict  (I).  The  husband  then  Sled 
<  bHI  for  BET  injonetion,  and  to  rectify  the  mistake  in  dfe  settle' 
Client  The  defendant,  by  his  answer,  urged  that  the  draft  of  tiie 
settlement  might  have  been  altered  with  i  view  to  support  Att 
fansband's  claim,  and  insisted  dnt  parol  evidence  could  ttot  be 
received ;  but  Sir  Thomas  Clai^  decreed,  that  tbe  power  appeared 
to  have  been  designed  so  far  to  extend  as  to  enaMe  her  to  ^pose 
of  the  interests  in  the  estates  after  the  determination  of  the  cover- 
ture, and  during  the  life  of  her  husband,  as  well  as  to  dispose  of 

(p)  1  IHck.  294.  Note, the fiwU an  Jttii.698;«iidiMH«lB(»t>.NBl«iB,Nds. 
notrtatadintlieTqiKtrtithejtreflxtiBst-  Cha.  B^  7:Stmvi>.  Jakemsn,  4  Bw^ 
•dfMmtliB  Begiita'i  book ;  nelUg.  101  iDakeofBodfordv.Huqaia  of  Abe- 
Lib.  B.  17fi8,  fol  2l»i  we  PrttelUTdv.  com,  1  Mjl.&Crs.SlSiHuqniaofBie'- 
QQindiaiit,  Ambl.  14T !  6  V«a.  Jttn.  USB,  tar  v.  MnehionMt  of  Exoter,  >  H7L  ft 
*.(i>);MidBM>towo.Kilniigtoii,«  Vm.  Cra.  821. 

(I)  Th«  fliatptdutat  iMft  WMclMratlaw,  but  th«  drfbndmtMt  npaa  old  t«B 
a*  B  bar  to  the  plaiiUtff'i  ri^t  to  teMtror.  Tlia  daCeoiM,  faomrar,  did  wit  no> 
«eed.    Sea  Vnmar  dem.  Bad  «.  BDiara,  2  Y/Sa.  36. 
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the  inheritance  of  the  estates  after  hat  husband's  doceue,  and 
ordered  the  aettlemeot  to  be  rectified  accordingly^ ;  but  without 
costs  on  either  side. 

13.  In  the  last  case  upon  this  subject  (9),  a  conveyance  of  a 
[KHtioD  of  church-tithes  upon  a  purchaso  was  made,  coatrurjr  to 
what  was  c(»isidered  to  be  the  true  constniction  of  the  written 
agreement,  subject  to  a  pioportioD  of  the  rent  reserved  by  the  lease 
of  the  tithes  ;  and  upon  proof  that  this  was  dcme  by  the  mistake 
of  the  purAater'i  attorney,  and  that  the  rent  had  not  been  demanded 
*fbr  seven!  years,  the  deed  was  after  the  lapse  of  several  yean 
rectified,  and  made  conibnnable  to  the  written  agreement. 

14.  To  enable  equity  to  amend  an  instrument  by  proposals,  it 
must  of  course  be  shown  that  they  constituted  the  final  contract  of 
the  parties,  for  they  may  have  been  varied  by  subsequent  agree- 
ment before  the  execution  of  the  deed ;  in  which  case  there  would 
be  no  mistake  to  rectify  (r). 

15.  If  a  settlement  be  made  ctmtrary  to  the  intoition  of  the 
parties,  merely  to  prevent  a  forfdture  (I),  parol  evidence  is  admis- 
sible of  the  real  intent  of  the  parties  (s),  and  the  settlement  will  be 
rectified  in  conformity  with  it. 

16.  Where  parties  omit  any  provision  in  a  deed,  on  the  impieanon 
of  its  being  illegal,  and  tnist  to  each  other's  honor,  they  must 
rely  upon  that,  and  cannot  require  the  defect  to  be  supplied  by 
pared  evidence. 

17.  Thus  in  Lord  Iniham  v.  Child  (f),  it  appeared  that  Lord 
irnham  treated  with  Child  for  sale  of  an  annuity.  Upon  settling 
the  terms,  it  was  agreed  that  the  annuity  should  be  redeemable  j 
but  both  parties  supposing  that  this  appearing  upon  the  liice  of 
the  transaction  would  make  it  usurious,  it  was  agreed  that  the 
grant  should  not  have  in  it  a  clause  of  redemption ;  and  it  was 
accordingly  drawn   and  executed   without  such  a   clause.      Lord 

(;)  Kob  V.  Butterwick,  2  Price,  190  ;  bottle  Orinuton,  then  by  Lord  Nottins- 

■nd  lee  Beuunoat  v.  Bnmley,  Torn.  &  ham,  and  aftenratds  hy  Lord  ChanetS- 

Rum.  41.  lor  Jeffeiiea ;  and  Me  ^tuib.  213,  211  i 

(r)  Uarquit  of  Bieadalbane  v.  Mai-  lea  Stiatfbrd  i.  FowoU,  I  Ball  ft  Beat- 

qnu  of  Cliaiidoa,  2  UyL  k  Cro.  711.  t;,  1. 

(f)  Earre;  v.Sarrey,  2  Cha.  Ca.  ISO,  (0  1  Bia.C.  C. 92.  [Peildn'Bed. notw.] 
decided  tlie  same  way,  fiist  by  Sir  Hai- 


waa  made  in  the  reign  of  Jame*  hli  BOB.  Sothat  Mtothe  iMAuvof  the  tbtfeitnn, 
it  is  vrident  that  the  ralirf  of  equity  -wunld  not  hare  been  affcnded,  for  the  por- 
poM  of  i^uIoMm;  the  aettlement,  ezeept  nndar  the  RiMwation ! 
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Tbmiow  refbsed  to  supply  the  omissksi.  A  siinilar  decisiOD  was 
made  by  Mr.  Justice  BuUer,  when  sittiDg  in  Chuiceiy  for  tha  Lord 
Chancellor  (u)  ;  and  two  similar  deteimiaations  were  made  by  Lord 
Keoyoo,  when  Master  of  the  Rcdls  (x). 

18.  Upon  these  cases  Lord  Eldoo  obserres,  that  they  w«it 
QpOD  an  indisputably  clear  prinuple,  that  the  parties  did  not  mean 
*to  inswt  in  the  agreemoic  a  prori»on  for  redemption,  because 
they  were  all  (tf  one  mind  that  it  would  be  uwrious :  and  they 
denred  the  Court  to  do  not  what  they  intended,  for  the  insertion 
of  that  prorision  was  directly  contrary  to  their  inteotion  ;  but  they 
desired  to  be  put  in  the  same  situation  as  if  they  had  been  better 
informed,  and  consequently  bad  a  contrary  intention.  The  answer 
it,  Aey  admit  it  was  not  to  be  in  the  deed ;  and  why  was  the 
Court  to  insMl  it,  where  two  risks  bad  occurred  to  the  parties ;  the 
danger  of  usury,  and  the  danger  of  trusting  to  the  honor  of  the 
party  (l)i 

19.  But  6aud  is  in  equity  an  exception  to  every  rule.  In  the 
case  of  Lord  Imham  «.  Child,  Lord  Thurlow  distinctly  said,  if  the 
agreement  bad  been  varied  by  fraud,  the  evidence  would  be  «d- 
misnble  (S).  If  the  Inll  stated  that  the  clause  Was  intended  to  be 
inserted,  but  it  was  suppressed  by  firaud,  be  could  not  refuse  to 
hear  evidence  read  to  establish  the  rule  of  equity.  Lord  Kenyon 
advanced  the  same  doctrine  in  the  cases  before  him,  and 
Mr.  Justice  Buller  alao  thought  that  parol  evidence  was,  iu  such 
cases,  admisrable  (y). 

SO.  The  only  i^culty  in  these  cases  is,  to  ascertain  what  shall 
be  deemed  fraud.  If  parties  merely  agree  to  a  term,  and  then 
execute  an  instrument  in  which  that  term  is  omitted,  without 
objecting  to  the  omissira  of  it,  the  Court  csDnot  relieve  the  injured 

(u)  Hare  v,  Shearwood,  1  Ves.  jnn.  Uelsington,  3  Ves.  jun.  ID,  n. 

241;  3   Bro.  C.  C.  168JPerkinB'H   ed.  (y) AndseeTayloro.Radd.6 Ves. jun, 

BatM,]8ee*ndc(iiuiderHK7iuav.  Haie,  39S,  dtad;  HeiJdee.  IL  E.  A.  Office,  1 

1  Hen.  BlackBt  659  (I).  Yea.  317 ;  uid  see  Fitcairoe  v.  Ogbonme, 

(z)  Loid  Foitmore  «.  Ifoms,  2  Bro.  2  Yes.  37S  ;  CounteBB  of  ShelbuToe  v.  the 

C.  C.  219 ;  [Perkini'B  ed.  notea.]  1  Hen.  Earl  of  Iw^imi,  1  Bro.  C.  C.  338. 
BUckiU  S63,  661  ;  Rosamoitd  t>.  Loid 


(1)  See  Onntei  v.  Tliamas,  1  Iredell  Eq.  190. 

(3)  1  Brom  C.  C.  (PerkiDi'fl  ed.)  93  note  (b)  and  caraa  cited ;  Pember  ■.  Htrtli. 
•n,  1  ib.  fi«  and  note ;  PIiTfo  v.  Wixdell,  2  Sdw.  Ch.  17  i  1  Story  £q.  Jui.  {166 ; 
(^Nml  V.  TMKtte,  8  AUbuna,  UH )  Jarrb  v.  FabneT,  11  Paige,  UO  i  Renahaw  b. 
Oma,  7  Ban.  117. 
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party  (»).  So  where  a  laasor  drew  k  lease  for  one  jmi,  mitMul  of 
twenty-one,  and  then  read  it  for  twenty-one  ysara,  the  leasee  brou^ 
Us  bill  to  be  raliered ;  but  as  be  ooold  raad,  it  was  denneil  his 
own  folly ;  and  &a  the  case  was  vithin  the  statute,  his  bill  was 
disnissed  with  costs  (a).  Again,  where  m  a  lease  the  right  to 
enter,  cut,  and  carry  away  the  trees,  was  reserved  to  the  Ibssch-,  the 
lessee  went  into  parol  evidence  to  show  that  that  was  contrary  to 
the  original  agreeioeat,  and  prored  a  coDvenitiao  previoudy  b> 
the  execution  of  the  lease,  in  which  the  landloid  assurod  the  lessee 
he  should  not  cut  the  timber,  and  only  reserved  it  m  order  that  all 
his  leases  might  be  unifonn.  The  plaintiff's  counsd,  however, 
gave  up  this  part  of  tbe  bill  at  the  hearing  ((),  and  Exxd  Elosslyn 
treated  it  as  cleoriy  wrong.  So  I  am  told  that  m  a  very  recent 
case  at  law  (c),  where  a  warroHt  of  attoney  was  given  to  confess 
'judgment  on  the  assurance  of  the  creditor  that  do  exeoutioa  sboold 
issue  for  three  years,  and  execution  was,  contrary  to  this  parol 
agreement,  issued  immediately,  the  Court  inclined,  that  as  the 
defendant  luiew  the  contents,  and  bad  sufficient  time  to  read  the 
warrant  of  attorney,  they  could  not  relieve ;  and  yet  a  court  of  law 
considers  itself  to  have  considerable  ooDtrolling  power  over  its 
own  judgments  entered  up  vaAtx  warrants  of  attorney,  where  the 
party  entering  them  up  has  been  guil^  of  a  fraud  (<i).  The  case, 
however,  went  off  on  another  ground. 

%l.  Li  the  Countess  of  Shelbume  v.  the  Earl  of  Inchiqun  (t). 
Lord  Thuriow  said,  if  two  persons  entrust  a  third  penos  to  draw 
up  minutes  of  their  intention,  and  such  person  does  not  draw  them 
according  to  such  intention,  that  case  might  be  relieved,  because 
that  would  be  a  kind  of  fraud. 

S3.  And  it  is  said,  that  in  the  case  of  Jones  t.  Sherifie  (/),  there 
were  beads  of  an  intended  lease  taken  by  an  attorney  in  writing ; 
but  upon  proof  that  some  other  clauses  were  agreed  on  betwera 
tbe  parties  at  the  same  time,  the  Court  decreed  that  those  clauses 
should  be  put  into  the  lease,  notwithstanding  the  counsel  on  the 
other  side  strenuously  looted  on  the  statute  of  frauda. 

23.  And  if  either  party  object  to  a  conveyance,  on  the  ground 
of  a  terra   of  tbe   agreement  being  omitted,  and   the  other  party 

<:)  See  Rich  v.  Jackson,  1  Bro.  C.  C.        (d)  See  1  H.  BUckst.  63,  6S*. 
ill  i  t  lupra,  p.  le*.  fa)  1  Bio.  C.  C.  SfiD  j  and  lee  Crosbr 

(ft)  Anon.  Skin,  159  ;  but  pi.  tbe  an-  e.  rnddlebm,  I  Clu.  Rep.  99 ;  Langloy  «. 

thority  at  tbii  ctM.  Brawn,  3  Atk.  19fi ;  Biker  n.  P«rne,  I 

(i)  Jackion  v.  Citor,  5  Tea.  jnn.  6B8.  Tea.  6. 

M  Oeimoi  e.  Hacmihon,  M.  T.  130S,        (/)  9  Uod.  M,  oiUd. 
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pmmwB  to  wteUfy  it,  vhawapoo  the  deed  is  executed,  m  speoific 
potfiHinaiiee  of  Hie  pnuDw  will  be  enJbrced. 

S4.  Tbva  ia  Pember  v.  Matheis  (g),  «  bill  wu  filed  Tor  a  specific 
perfiimiaDee  of  a  pand  agTeemeat  by  a  poicfaaaer  of  a  lease  under 
wiitteo  conditions,  to  indemnify  the  rendor  against  the  rent  and 
covenants  ;  and  it  was  objected,  on  the  part  of  the  defendant,  that 
the  evidence  was  inadmissible,  upon  the  ground,  that  where  the 
parties  bare  entered  into  a  written  agreement,  no  parol  evidence 
can  be  admitted  to  increase  or  diminsb  such  agreement  The 
rule.  Lord  Thurlow  said,  was  right ;  but  where  the  objection  was 
originally  made,  and  promised  by  the  other  party  to  be  rectified, 
it  comes  amongst  the  string  of  cases  where  it  is  considered  as  a 
fraud.  Then  tbe  erideoce  b  admissible.  There  being  some  doubt 
as  to  the  fact.  Lord  Thurlow  ordered  it  to  go  to  law  upon  an  issue, 
whether  there  was  such  a  promise  on  the  day  of  the  esecuticHi  of 
the  agreement.  Upon  the  trial,  the  jury  found  there  was  such  & 
promise,  and  the  plaintiff  had  a  decree  for  a  specific  performance. 

*25.  So  we  have  before  seen,  that  where  it  is  stipulated  that  the 
agreement  shall  be  reduced  into  writing,  and  either  party  fraudu- 
lently prevents  the  agreement  from  being  put  into  writing,  equity 
will  pwfaaps  relieve  the  injured  party  (A)  (1). 

36.  And  it  is  perfectly  clear,  that  where  fraud  is  distinctly 
proved,  or  the  jury  uifer  it  from  the  circumstances,  an  agreement 
is  invalid  at  law,  as  well  as  in  equity  (t)  (3)  ;  but  the  reducing  the 
agreement  to  writing  is,  in  most  cases,  an  argument  against 
fraud. 

37.  But  it  must  be  remarited,  that  a  deed  will  not  he  rectified 
in  equity  on  the  ground  of  mistake  or  fraud,  to  the  prejudice  of  a 
bona  fide  purchaser,  without  notice. 

28,  Thus  in  the  case  of  Thomas  v.  Davis  (%),  although  tbe  lands 
passed  at  law,  yet  as  the  mistake  was  cleariy  proved,  the  words 
were  restrained  as  between  the   person   claiming  under  tbe  wife, 

(g)  1  Bto.  C.  C.  62 ;  {and  notoi 
14  Tea.  jnn.  «24. 


ifiw  in  MiniMippL    Box  t.  Stanford,  13  Smedea  &  Mtnh.  9, 

(3)  Ctaittj  Caatr.  (8th  Am.  ed.)  fi37  «t  «eq.  and  notes  ;  Danisl  v.  Uitobell,  1 
Slwy  a  C.  172. 
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whose  estate  was  ctmiprised  by  mbtake,  and  the  heat  of  the  liiu- 
band,  to  whom  the  estate  had  passed  hj  the  error ;  but  the  same 
equity  was  not  administered  agaiost  the  mortgagee,  who  was  left 
in  possesncHi  of  the  legal  right  ■vimh  the  ganeialitf  of  the  con- 
veyance had  invested  him  with. 
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*I.  K^mrr  looks  apoa  tbmgs  agreed  to  be  done,  u  actoally 
peritmoed  (a),  (I)  ;  c<xiaequently,  when  a  ccmtract  is  made  for  sale 
of  an  estate,  equity  considers  the  vendor  as  a  trustee  for  the  pur- 
chaser of  the  estate  sold  (6)  (1),  and  the  purchaser  as  a  trustee  of  the 
purchase-money  for  the  vendor  (c).  [And  every  subsequent  pur- 
chaser from  ather,  with  notice,  becomes  subject  to  the  same  equities, 
as  the  party  would  be,  from  whom  be  purchased  (3).  So  that,  if 
a  person,  who  has  contracted  to  sell  land,  sells  it  to  a  third  person, 
the  second  purcbaser,  if  he  have  notice  at  the  time  of  the  purchase 
of  the  previous  contract,  will  be  compelled  to  convey  the  proper^ 
to  the  first  purchaser  (3).] 

2.  Therefore  the  contract  will  not  be  discharged  by  the  bank- 
niptcy  of  eidier  the  vendor  (d){A')  or  vendee  (e),  and  the  obawvatioB 
of  the  Chief  Banm  in  Goodwin  v.  Lightbody(/),  that  if  <his  were 
to  sell  an  estate,  and,  before  the  conveyance  should  be  complete, 
were  to  become  a   bankrupt,  hia*  assignees  might  choose  whether 

(a)  Fnmcw'a  Hazinu,  max.    18 ;    I  fen  e.  Moora,  S  Atk.  272. 

Tim.  Bq.  ch^i.  S,  too.  9.   8m  CalUwaj'  {d)  Oriebu  t.  Fletcher,  I  P.  Wnu.  TST. 

■.  Ward,  1  Tea.  818,  eitad.  {«)  See  3  Tei.  jun.  266 ;  and  Bowla*  e. 

(A)  Atcheile; B.  Vernon,  loMod.  jlS;  It«en,  6  Yei.  Jon.  9»,  «. ;  WUtwortta 

Davie  c.  BeaidBhim,  I  Cha.  Ca.  10 ;  and  «.  DaTia,  1  Ves.  ft  Bea.  SIA. 

Ladf  Fohaine'i  owe,  cited  iiui.jBidaM  (/)  Dan.  166;  tKe  obaerratlon  vM, 

ITenn-Rep.  601;  aikdOrMne.  Smith,!  perfuqx,  nude  with  reference  b>  anatti^ 

Atk.  S72.  bankniptcj  prior  to  th«  contmct. 

(e)  QiBenv.  Smith,  uUnipra;  Pollez- 


(I)  Kldd  V.  DenniMn,  6  Barbonr  Sup.  Ct.  Rep.  e ;  Bwutwoat  b.  Butt,  1  tb. 
*e9 1  1  Story  ^-  Jot.  )a*  g  ;  2  ib.  {TSS,  j7eo,  J1212 1  Wsddingtoa  e.  Bcnka»  1 
Brock.  VJ 1  Crug  v.  Lealie,  S  Wbeaton,  SSS ;  Van  Wjck  n.  AUigar.  6  Batbcnit 
Snp.  Ct.  Bep.  «11 ;  Sdgarton  e.  Feckhim,  II  Fiige,  169;  HoKaj  a.  Cirriagton, 
1  MeLean,  SO ;  Crawford  v.  Barthol^  Sazton,  4fi8. 

(3)  3  Star;  Bq.  Jur.  }789  ;  Champion  c  Brcnrn,  S  John.  Ch.  398,  40S :  Hnl- 
diav  V.  MnUiow,  3  Dana,  387 ;  Hunpton  c.  Edelgn,  S  Harr.  ft  John.  64 ;  Hoag- 
Und B.  Latonrette,  1  Green  Ch.  344;  Langdon  v.  Woodfolk,  2  B.  Hontnc,  10£. 

(3)  HoagUnd  a.  Latoiuette,  1  Green  Ch.  Ui\  Langdon  r.  Woolfblk,  3  B. 
Monroe,  IDS-  See  Cox  e.  Oabom,  1  A.  S.  Uatah.  811 ;  Frailty  o.  Langford,  ib. 
808;  liggettr.  Wall.  3  ib.  149;  Pugh  v.  Bell,  1  J.  J.  Marrii.  408;  Htuiter*. 
Wallaca,  lTeiui.319;  Dnnlap  ■.  Steteon,  t  HaMm,  849 ;  port,  U4 ;  Walworth 
».  WendeU,  &  John.  Ch.  224. 

(4)SeeTyrM«.  Willianu,  3  Bibb,  366. 
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Asf  wouM  perform  the  coatract  or  not,  is  not  wdl  fouaded.  B«t 
an  &ct  of  baokniptcy,  although  do  omnnisBHNi  had  issued,  bw^ 
tofora  prerented  the  executkm  c^  the  agreemeDt,  as  neither  a 
buyer  nor  a  seller  could  be  assured  that  a  commiasiou  might  not 
bsue  in  due  time,  in  which  case  he  could  not  retain  the  estate  or 
money  against  the  assignees  (g).  But  this  is  now  in  part  altered 
hy  an  act  (A),  which  protects  a  jmrcAofer  who  bought  without 
Boticfl  of  a  pri<»  act  of  bankruptcy  (i).  And  a  payment  (not 
being  a  fraudalent  preretenee)  to  a  seller  who  had  not  notice  of 
any  act  of  bankruptcy  committed  by  the  purchaser,  seems  to  be 
protected  (J). 

8.  The  Bankrupt  Act,-^  Geo.  4  (k),  enacts,  that  if  any  baak> 
ropt  shall  have  catered  into  any  agreement  for  tbe  puichase  of 
any  estate  or  interest  in  land,  tbe  vendor  theijeof,  or  any  peisoa 
claiming  under  htm,  if  the  asdgnees  of  such  bankrupt  shall  not 
(up(Mi  b«Dg  thereto  required)  elect  whether  they  will  alude  by  and 
execute  such  agreemeot,  .or  abandon  the  aame,  shall  be  entitled 
to  apply  by  petition  to  the  Lord  Chancellor,  who  may  thereupon 
*(wder  them  to  delirer  up  the  said  agreement,  and  tbe  possession  of 
the  premises,  to  the  rendor,  or  pM-son  claiming  under  him,  or  may 
make  such  other  order  tfaer«n  as'he  shall  think  fit. 

4.  Where  a  contract  ibr  sale  is  overreached  by  an  act  of  bank- 
■uptcy  before  tbe  conreyance,  it  seems  to  have  been  supposed  that 
the  assignees  may  compd  tfae  purchaser  to  complete  the  con- 
tract (/)  ;  but  tbe  case  in  which  Ibis  pmnt  aroae  was  decided  upoM 
tfae  ground  that  the  purchaser  submitted  to  perform  the  contttct, 
provided  a  good  title  could  be  made. 

6.  An  agreement  for  sale,  even  with  part  of  Uie  money  paid,  baa 
no  effect  against  an  extent  by  the  Crown  ;  for  whilst  no  conveyance 
having  been  execnted,  the  fee  is  in  tbe  seller,  the  agreement  has  no 
operation  against  the  extent  (m), 

6.  And  if  one  agree  to  purchase  an  estate,  and  take  a  contract 
"or  covenant  that  the  owner  will  sell  that  estate,  and  tbe  latter 
should  sell  or  mortgage  it  to  another  person  who  has  no  notice,  the 
first  purchaser  has  not  any  right  to  call  on  the  second  purchaser 

(7)  Loww  r.  Liuh.  FranUia  >.  Lent    82 ;  3  ft  8  Tlct.  o.  3S. 
BiOTralow,  14  Vb».  juQ.  647.  fiSD.  ""  "   "   "   "" 

(A)  2  Tict.  0.  11, 1.  12  ;  ud  ■•«  2  ft  8 
YiaU  0.  ze,  ud  7  ft  8  Tiet.  o.  90,  m  to 
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fiir  the  legal  estate,  but  the  latter  majr  protect  himself  by  tfce  Itgd 
estate  against  the  toatm  (n)  (1). 

7.  The  death  of  the  vendor  or  vcoidee  befixe  the  coDreTance  (o), 
or  sunender  (p),  or  even  before  the  time  agreed  upoo  fiir  com- 
pleting  the  contract,  b  in  equity  immaterial  (;)  (2). 

6.  If  the  Tendor  die  befwe  payment  of  the  purchaae-money,  it 
will  go  to  his  eaecutus,  and  iann  part  of  his  assets  (r)  (3),  and  erao 
if  a  reader  reserve  the  punthase-money,  payable  as  he  slull  apptHot 
1^  an  instnimeot,  executed  in  a  particiilar  mannw,  and  afterwards 
exeroise  bis  power,  the  money  will,  as  between  his  creditors  and 
appointees,  be  ssset3(i).  If  the  contract  is  to  be  performed  at  a  period 
which  takes  place  after  the  vendor's  death,  hie  hwr  at  law,  and  not 
his  executor,  is  entided  to  the  intermediate  rrats  (t). 

9.  If  the  estate  is  under  a  contract  for  sale  at  the  date  of  the 
will,  a  devise  of  it  to  be  sold  for  a  charity,  will  not  give  the 
purchase-money  to  the  charity,  in  consequMwe  of  the  DtortmaiD 
act,  as  it  is  called,(u),  although  this  pcnnt  was  in  the  first  instance 
otherwise  decided  (v). 

*J0.  A  vendee  bang  actually  sosed  of  the  estate  in  oootem^^- 
lioa  of  equity,  must,  as  we  shall  hereafter  see,  bear  any  loss  which 
may  happen  to  the  eetate  between  the  agreement  and  conveyance, 
and  will  be  entitled  to  any  benefit  vhicb  may  acciue  to  it  in  the 
iutetim  (u)  ;  but  if  he  al>tain  possession  of  the  estate  bafue  be  has 
paid  the  purchase-roonBy,  and  begin  to  cut  timber,  equity  will 
giant  an  injunction  against  him  (x). 

11.  If  the  purchaser  was  tenant  at  will  of  the  estate,  the  cod- 
tract  determines  the  tenancy  (y).  And  even  if  he  was  tenant  for  a 
term  certain,  the  agreement  detennines  the  rebtion  of  landkod  and 

(n)  a  Face,  488, 489,  per  Biclurdt,  C.        (<)  Thonraon  t.  Tovue,  2  Tom.  319. 

B.  16S. 

(e)  Panle.  Wilkini,  Toth.  106.  (1)  LunMden  «.  Vaaet,  12  Sim.  SM. 

ip)  Bsikar  v.  EiU.  2  Cha.  Kep.  1 13.  (u)  Hurison  v.  Hitmwm,  1  Buu.  ft 

fi)  Winged  B.  LefebuTj,   2  Eq.  C».  Myl.  71 ;  1  Tatmt.  273. 
Afar.82,pL43ieuMoit«dan<«,iiote(i).        (e)  Middleton  r.  Bpleer,  1  Bitx,  C.  C. 

(r)  Skw  V.  lister,  6  Yin.  Abr.  841,  pL  201. 
SB :  Baden  v.  Ewl  of  Pembroke,  3  Tem.         (a)  Seeport,  oh.  6. 
ai3lBiil>b'iow*,2FTeein.SS;  Smith  v.        {x)  Crockfoid  t>.  Aleunder,  IS  Tes. 

HibbBTd,2DiQk.712{  FolercFerdTBl,  jon.  138. 

4  B10.C .  a  41B  ;and  see  Qilb.  Lex  Frs-         (y)  See  port,  that  *  pnichuergvunllT 

toi.  243 ;  Eaton  r.  Sknxter,  6  Sim.  517.  cmmot  be  cliatged  u  tenant. 

(1)  SeeDemuTCoe.  RobMnett,  2HaiT.  John.  65;  Froat v.  Bedanan,  1  Jolm. 
Ch.  298 ;  Beniien  r.  Lenoir,  I  Car.  Law  B«p.  808. 

(2)  Holdrow  c.  llnldrow,  2  Dana,  3S7  ;  Livlnsston  v,  Nevrkiil,  8  Johs.  Ch. 
112,  S16 :  Rnthei&Td  v.  Qi«an,  2  IredeU  Ch.  12L 

(S)  1  Story  Bq.  Jnr.  f  64  g ;  Cr»g  ».  Ledie.  3  Wheatom,  663,  677. 
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teunt,  and  in  eqoify  the  landlord  cannot  call  lor  rant  (2).  Ijord 
EldoQ  laid  down  the  rule  thus  genendl^,  ia  a  case  in  which  he  had 
not  to  decide  the  pcnnt  But  in  a  late  case  (a),  where  a  toiant 
from  year  to  year  agreed  to  purchase,  and  was,  by  the  implied 
tenns  of  the  contract,  entitled  to  a  good  title,  it  was  held  that  his 
tenancy  did  not  cease.  For  where  the  purohaser  is  already  in 
possession  as  tenant  from  year  to  year,  it  must  depend  upon  the 
mteatioD  of  the  parties,  to  be  cdlected  from  die  agreement, 
whether  a  new  tenancy  at  will  is  created  or  not,  and  from  what 
dmie.  If,  the  Court  observed,  fay  the  true  construction  of  the 
agreement,  the  defendant  at  a  cotain  time  was  to  be  absolutely  a 
debtor  for  tfae  puichase-oKwey,  paying  interest  on  it,  and  to  cease 
to  pay  nnt  as  tenant,  a  tenancy  at  will  would  probably  he  created 
after  that  time,  and  the  acceptance  of  such  new  demise  at  will 
would  then  operate  as  a  surrender  of  the  formw  interest  by  opera- 
tion of  law.  But  if  the  agreement  is  conditional  to  purchase  <Hily 
provided  a  good  titie  should  be  made  out,  and  to  pay  the  purchase- 
money  when  that  should  have  been  done  and  the  estate  conveyed, 
then  is  no  room  for  implying  any  agreement  to  hold  as  tenant  at 
will  in  the  meantime,  the  effect  of  which  would  be  absolutely  to 
surrender  the  existing  term,  whilst  it  would  be  uncertain  whether 
the  purchase  would  be  completed  or  not. 

13.  This  case  proves  that  the  Courts  will  not  liold  a  lessee's 
interest  to  have  determined  lo  his  prejudice,  unless  compelled  to 
eome  to  that  conclusion  by  the  foim  of  the  contract ;  nor  would  the 
tenant  be  allowed  to  baffle  the  seller,  and  to  withhold  both  the  rent 
and  the  purchase-mon^.  But  it  is  proper  upon  a  sale  of  an  estate 
to  the  tMMnt  to  provide  for  the  payment  of  the  rent  unti)  die  com- 
pletiwi  of  the  purchase,  if  that  be  the  intention.  When  the  pui^ 
chase  *a  completed,  thera  will  no  longer  be  any  difficulty,  for  the 
purchaser  will  be  made  to  pay  interest  or  rent  for  the  time  past, 
according  to  the  provisions  of  the  contract  or  the  rights  springmg 
out  of  it, 

13.  Where  the  relation  of  vendor  and  purchaser  is  formed  by  a 
conveyance  of  the  inheritance,  that  puts  an  end  to  the  covenants  in 
the  lease,  though  ever  so  large  and  general,  which  existed  between 
the  patties  as  lessor  and  lessee  (6),  and  it  is  immaterial  whether  the 
tease  was  granted  by  the  one  to  the  other  or  not ;  it  is  sufficient 

ff)  Dinida  v.  Dkrison,  IS  T««.  jnn.  (a)  Doe  v.  SttunioD,  1  Ueea.  k  Well. 
U3, 2SS.  (195. 

(t)  8m  1  BHgb,  S9. 
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that  the  relatioo  of  landlord  and  t«iaiit  subsisted  between  them 
under  the  lease.  Lcsd  Eldon  observed,  that  undoubtedly  the 
vendor  may  concede  the  advantage  which  hj  law  he  derives  from 
the  new  relation  of  vendor  and  vendee,  and  the  readot  tmy  warrant 
at  the  risk  of  damages,  the  privileges  whkb  he  as  lessor  had  agreed 
to  give  to  the  lessee  before  he  became  purchaser.  But  he  added, 
such  a  contract  between  vendor  and  vendee  must  be  expressed  in 
terms  which  are  free  from  all  doubt  or  ambiguity.  The  teima  of 
a  contract  so  special  must  indicate  unequivocally  what  was  the 
intention  of  the  parties  (c). 

14.  It  is  a  consequence  of  the  same  rule,  that  a  purchaser  may 
sell  or  charge  the  estate,  before  the  conveyance  is  executed  (d)(1)  ; 
and  a  judgment  will  bind  his  equitable  interest  (t)  ;  hut  a  perstMi 
claimmg  under  him  must  submit  to  perform  the  agreement  in  Mo, 
or  be  cannot  be  relieved  (/)• 

15.  The  power  of  devising  is  so  greatly  enlarged  by  the  1st  Vict 
c.  36,  whilst  the  old  law  is  still  applicable  to  all  titles  where  the 
will  was  made  before  the  1st  of  January  1838,  and  not  since  re- 
published or  revived  by  any  codicil  executed  as  required  by  the 
above  statute,  that  it  may  be  expedient,  first,  to  omiider  the  old 
law,  as  it  applies  to  the  latter  class  of  cases ;  and  secondly,  the 
new  law,  which  applies  to  all  wills  executed  upon  or  subsequently 
totiie  l3t  of  January  1836. 

16.  First,  then,  as  to  the  law  applicable  to  wills  executed  before 
the  1st  of  January  1836,  and  not  republished  or  revived  by  any 
codkil  since  that  date. 

17.  A  man  having  contracted  for  an  estate,  might  devise  it,  if 
freebidd  (g),  before  the  conveyance  ;  and  if  copyhold,  before  the 
"surrender  (A)  ;  and  that,  although  the  estate  was  contracted  for  at 

(e)  1  Bligh,  TS.  HaM.2S2;  Atohedej«.Vanun,101(od. 

(i)  Setoav.  SUde,TVe(,jnn.26fi;tuid  G18;  Qib«m  d.  Lord  Hontfiiit,  I  Ym. 

■ee  1  Va.  220 ;  and  S  Tn.  jim.  393  ;  4SJ. 

Wood  «.  Oriffith,  IJFeb.  ISIS  ;  M3.  lee  (h)  Drnvie  a.  BMnUlum,  I  Clia.  Ca. 

f>«t,'SB«U&Beat.e22.  SS;  Neli.  Cluu  Rn).  76;  iCbM.'Rep.i; 

(4)  Btldwin  B.  Belcher,  IJo.  &  Lat.  18.  QreenhiU  c.  OremihiU,  2  Vem.  87fl ;  Fne. 

(/)  See  Dyer  v.  Fnlteney,  BunanL  Cha.S29 ;  AtolLerlerc.  Vonion,  10  ttod. 

Bep.  Cha.  160  i  «  TWy jpartioiilai  caae.  filS  ;  RobMmv.Brown.Oct.  1740, 8.  F.; 

{>J  Duri't  oaie,  S  Salk,  86 ;  Miloer  andteaS  Vea.  Jnn.£10;  UaxMon  s.Bot, 

V.  Villa,  Moae.  133 ;  AUeyn  «.  Allaju,  8  AdoL  ft  BU.  14. 

(1)  See  Bntoa  B.  Btuhton,  i  DeaMU.  S7S  ;  3  Story  Bq.  Juz.  f  790,  {7BB,{1212i 
Craig  V.  Lealie,  i  Wluaton,  SOS ;  FMw  v.  Beverly,  10  Petcn  (S.  C.)  fiS2,  US. 
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a  future  day  (i),  w  the  ontnet  was  entenB  into  by  a  tiustee  for 
bim  (k)  ;  and  tbe  deviaee  would  be  entitled '  to  have  the  estate  paid 
for  out  of  the  persooal  estate  of  the  puichaser  (I)  (1). 

18.  The  rule  that  an  estate  coatracted  for  might  be  devised  be- 
fore it  was  conveyed  or  suirendered  to  the  purchaser,  had  become 
a  land-mark,  and  could  not  have  been  shaken  without  endangering 
the  titles  to  half  of  the  estates  in  the  kingdom.  The  applicabili^ 
of  the  rule  to  freehold  estates  had,  I  believe,  never  been  questioned 
but  in  ArdeKHfe  v,  Bennet  (m),  where  the  point  arose  as  to  a  copy- 
hold estate,  Sir  Thtxnas  Sewel)  decided  the  case  on  another  ground, 
and  appears  to  have  avoided  sanctioning  the  rule  in  question ;  and 
in  a  manuscript  note  of  this  esse  by  the  name  of  Wilson  v.  Bennet, 
it  is  said  that  the  Master  of  the  Rolls  was  of  opinion  that  the 
oopy-ht^d  estate  did  not  pass  by  the  will.  This  opinion  was  cleariy 
extra-judicial,  and  cannot  be  deemed  subversive  of  the  numerous 
cases  which  have  established  the  contrary  doctrine ;  and  indeed, 
in  a  case  before  Kr  Thomas  Sewell,  a  few  years  after  that  of  Arde- 
soife  e.  Bennet,  he  seems  to  allude  to  a  devise  of  a  copyhold  estate 
contracted  for,  as  sanctioned  by  practice  (n). 

19.  An  estate  contracted  for  will  pass  by  a  general  device  of  all 
the  lands  purchased  by  the  testator,  although  be  may  have  pui^ 
chased  some  estates  which  have  been  actually  cmiveyed  to  bim, 
and  would  therefore  of  themselves  satisfy  the  words  of  the  will  (o). 

SO.  On  the  other  band,  it  seems  that  estates  recently  purchased 
and  adKoUy  eonoeyed,  will  pass  with  estates  contracted  for,  by  a 
general  devise  of  all  the  manors,  he.  for  the  purchase  whereof  the 
testator  has  ab-tadt/  contracted  and  agreed  (p),  (I).  But  a  devise 
*of  eetates  "for  the  purchase  whereof  the  testator  has  only  con- 
tracted and  agreed."  would  not  pass  estates   actually  conveyed  to 

(ijCommiuioneTTiiiniiel'Bcaie.UoBe.  391,  392,  n. 

3M.dted;aiid«eeAt(!herle7i>.Venicm,  (n)  Floyd  e.  Aldridg«,  ITTT.  S  East. 

10  Hod.  SIS  ;  Gibwm  c.  Lord  Honttbit,  137,  dtad;  and  Me  Vammi  v.  Yenum,  7 

1  Vca.  4S£.  EBBt,  8. 

U)  OreenliUlc.  OieeiiIiiIl,2  Vent.  679.  (o)  Atcherley  v.  Temon,  10  Hod.  dl8. 

{{lUilnerc.MillB.Hofe.  123;  Broome  (p)   St.  John  v.  BUhop  o(  Wlnton, 

t>.  Ifonck,  10  Vei.  jon.  997.  CoW-  94  ;  LoSt,  113,  349,  S.  C. ;  and  3 

(m)  2  Dick.  403 1  and  see  IS  Tea.  jun.  BUckst.  030. 

(I)  Thia,  howBvar,  mni 


I.  Thompaoo,  3  John. 
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him  bAfbfe  the  will,  ualeis  pwfaips  tbe^  were  roceotly  puichased, 
and  the  testatw  btd  not  conlnctad  fiir  any  other  estate. 

21.  If  a  man  possaawd  of  a  tenn  of  yean  contract  for  the  pur- 
chase of  the  mheritance,  the  tenn  by  constnictioD  of  equity,  in- 
stantly attends  the  inheritance;  and  therefore,  by  a  devise  of  the 
estate  subsequently  to  the  contract,  the  fee-dmple  would  hare 
passed  although  not  actually  conveyed,  and  the  tenn  as  att«idant 
on  it  -(g)- 

33.  And  if  the  purchaser  had,  previously  to  the  purchase,  made 
his  will,  by  a  general  bequest  in  which  the  term  would  have  {nssed, 
yet  the  legatee  would  not  be  entitled  to  it,  although  the  bequest 
were  not  expressly  revoked ;  because  the  term,  by  the  cmistruc- 
tioo  of  equity,  attended  the  inheritance  immediately  on  the  pmv 
chase  of  the  fee,  and  it  must  therefore  follow  it  in  its  devolutioD 
on  the  heir  or  devisee  (r). 

23.  The  same  rule,  it  seons,  must  prevail  where  the  term  is 
even  tpecificaUj/  bequeathed  ;  for  if  the  fee  had  been  actually  con- 
veyed, the  conveyance  would  have  operated  as  a  ravocation  (i) ; 
and  as  the  vendee  is  seised  of  the  fee  in  contemplation  of  eqni^, 
although  the  conveyance  be  not  executed,  the  same  rules  ought  to 
be  adhered  to  in  each  case. 

34.  Although  the  estate  may,  subsequently,  to  the  will,  be  con- 
vened, or  surrendered,  either  to  the  purchaser  (t),  or  to  a  trustee  kt 
him  (u),  yet  that  will  not  operate  as  a  revocatioD  of  his  will  (I). 
*The  legal  estate  will  of  course  descend  to  the  heir  at  taw,  and  be 

(f)  Ftr  Sii  AVm.  Orsnt,  in  C*p«I  e.  Amb.  US ;  and  aae  1  Vm.  jnn.  2Se ;  3 

GiTdIer,B<^16Ua7lSM,HS.;9VM.  Vet.  jnn.  129,602;  BVm.  jun.  320 1  8 

jnn.  609 ;  Cooke  e.  Cooke,  3  Atk.  67.  Vaa.  jon.  137  ;  and  Pddeu  v.  Oibfain, 

(r)  C^  V.  Oiidler,  hM  nfp.  See  now  3  Clia.  Co.  114. 

8  &  9  Vict  c  113.  (u)  Jenkinson  e.  Watta,  LoSt,  609, 

(t)  Galtoik  B.  Hanoock,  3  Atk.  431,  leporled ;  dt«d(Ma*.  Watb  v.  FullirUai, 

437,  480.  DougL  718;  Bom  «.  CanynghamB,  11 

(0  PtisoiM  V.  Tieeman,  3  Atk.  741 ;  Vea.  jun.  fiSO. 

(1}  In  Brydges  v.  Buchem  of  Chandot,  3  Vea.  jun.  429,  Lord  Roadyn,  io  treat- 
ing of  thi«  poiot,  aaid,  •>  Another  case  ia  luppoaed  to  aiiM,  in  irhicli  this  Court 
detetminn  apon  a  principle  of  equity,  it  ia  not  taid  diiectly  againit  tke  ml«  of 
law,  but  without  attending  to  v'hat  the  l&w  would  be ;  that  la  the  caae  where  an 
equitable  estate  ii  devised,  and  after  the  will  the  liegal  estate  is  taken,  the  Court 
baa  laid  that  does  not  leroke  the  wilL  It  is  difficult  to  state  that,  at  tJiis  time  of 
daT,  in  a  court  of  law,  which  could  not  look  at  the  equitaUe  intereat,  but  look* 
only  at  the  i^«l ;  but  as  the  legal  interMt  ia  only  a  shadow,  the  jnatice  of  the 
oaae  ia  tbtj  evident ;  but  it  ia  a  daciaiDn  in  coniormity  to  the  like  caae  at  law. 
Tka  vny  cam  ooeurred  at  law  ia  KolL  Abr.  616,  pL  8.  Cothii  gut  mm,  biton  the 
ttaltUt  Iff  tUM,  deriaea ;  afterwaidi  the  feoffees  made  a  fooffinent  of  the  land  to 
the  nae  at  tlte  deviaoi ;  and  after  the  statute  the  derisor  dies ;  the  land  shall  pats 
hy  the  deriae ;  beeauae,  after  the  feof&nent,  the  derisor  had  the  aame  nae  which 
he  had  befbre.  That  is  exactly  the  caae  of  an  equitable  eatate  deviled,  and  a  con- 
rayance  taken  aftorwaida  of  the  legal  eatate ;  and  this  Court  waa  ao  ttx  from  de- 
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will  ia  equity  he  lieemed  k  mere  tnistee  for  the   derisee,  unless 

*the  devisee,  thinking  Ae  estate  did  sot  pass  bj  the  will,  permit 

tammung  nitlioat  oonndeiing  what  the  rule  of  taw  would  be,  that  hen  ia  the 
T«ry  point  decided  by  a  court  of  Uw," 

The  case  refcired  to  it  thus  stated  in  Rolle  :— "  Si  homme  aiaat  faffeet  a  ton  tat 
dnani  bi  tbOitt  it  H  H.  a,  lat  dftnat  It  Itrrt  al  atiter,  it  puU  In  fiftn  font  fifmtilt 
M  Urn  otvteM  dmtar  tt  puii  It  tlatut  h  dtcitor  marmt.  It  ttrre  paitera  ptr  la  dt- 
vitt,  ear  aprtt  Itfiffmtnt  le  dmiter  anoit  nutme  Ctue  jtu  U  aeoit  devanl." 

Tlia  eaie  than  i^pean  to  be  this.  The  ctttui  fus  iub  made  hii  will,  and  the 
feoffees  •ftenraids  made  a  fboSmect  of  the  lands  to  his  um  ;  that  is,  enfeoffed 
other  penona  to  the  use  of  him.  This  appeniB  by  the  reason  given  for  the  decia- 
■on,  namely,  "  because  aftor  the  jeoflment  the  devisor  had  the  aame  nte  which  h» 
had  before."  Whereas,  if  the  facta  of  the  cose  were  oa  Lrad  Sosslyn  supposed, 
tiio  deriaor  wonU,  beCore  the  feoffment,  have  been  a  mere  outu  que  uh,  entitled 
at  law  to  neither ju(  m  rt,  naijui  ad  mn ;  and  after  the  feoffinent  he  would  have 
beeu  actually  clothed  with  the  legal  Bosia  of  the  estate ;  the  case,  therefore, 
seems  only  a  decision,  that  where  a  man  devisee  an  eqnitabla  estate,  a  troiufer  of 
the  l^al  estate  to  other  persons,  in  trust  for  him,  is  not  a  rerooation  of  his  will. 
And  such  is  still  the  rule  of  law  (Boe  v.  Pott,  DougL  2d  edit.  710.)  as  wdl  as  of 
•quity,  Jenkinson  «.  Watt,  Lofft,  SOS. 

It  may,  however,  be  objected,  that  the  devisor  did  not  die  till  after  the  statute 
ef  uses  i  and  therefore  admitting  the  fbrce  of  the  foregoing  remarks,  it  still  appears 
that  the  legal  estate  was,  by  the  operation  of  the  act,  vest«d  in  the  deviaor.  To 
this  it  may  be  answered,  tlut  the  statute  was  expressly  passed  to  prevent  aliena- 
tion of  ertates  by  devise,  although  it  declared  that  wills  made  before  die  statute, 
bj  penona  who  wen  or  should  be  dead  before  the  1st  of  May  ISSe,  should  not  be  , 
invalidated  by  the  act.  We  must  therefore  presume  that  the  devisor  died  before 
that  tiaie ;  otherwise  the  will  would  have  been  void  by  victue  of  the  aot  itaeU^  as 
was  expceatlj  decided  in  a  case  where  outui  que  hm  before  the  statute  devised  the 
use  1  and  then  came  the  statute,  which  transferred  the  use  into  possession  ;  and 
although  the  testator  survived  tAa  ttatute  of  willt,  yet  the  optraUtm  of  the  statute 
of  uses  was  holden  to  be  a  rerocation,  beaaat  the  ma  tnu  (braAy  jrons.  t  BolL 
Abr.  SI6,  (R.)pl.  *;  Pntbury  o.  Trevalion,  Dyer,  U2,  b.— Indeed  the  statute  of 
■aes  could  not  have  come  in  qnestton  in  the  above  case,  if  the  &ofhient  had  bees 
made  to  the  devisor  himself. 

Lord  Haidwicke  seems  to  have  construed  the  case  in  Rolle  bt  the  same  "^"^ff 
m  JjorA.  BoBslyn  did,  (see  Sparrow  v.  Hardcastle,  3  Atk.  7S8  i  AmbL  221),  ■!• 
though  he  appears  to  have  been  struck  with  the  reason  given  fctr  the  decision ;  in 
explanatioD  of  which,  he  is  in  Atkyns  stated  to  have  said,  "The  use  at  law  wu 
the  beneHcial  and  profitable  interest,  the  some  as  a  trust  in  equity,  and  which  re- 
muned  in  the  same  manner  after  the  feofioent  as  before,  and  the  fboffeee  there 
granted  the  dry  legal  estate  to  the  devisor."  In  Ambler,  his  Lordship  is  report- 
ed to  have  said,  "'lliua  the  law  conaiders  two  interests  in  the  land<  the  legal 
estate,  and  the  use  ;  now  the  use  remains  the  same  at  the  making  the  devise,  ttoA 
at  the  death  of  the  devisor ;  and  therefore  accepting  the  grant  of  the  feoffee* 
makes  no  alteration  in  it," 

Lord  Hardwicke's  attempt  to  reconcile  what  he  concaved  to  be  the  decision  ia 
this  case,  with  the  reason  given  for  it,  evinces  the  impossibitity  of  making  them 
conaiatent.  According  to  ma  argnment,  the  equitable  inteteat  was  not  meiged  by 
Its  onion  with  the  legal  cetate,  but  still  subsisted  in  the  contemplatian  of  law. 

In  the  ease  of  WiUet  n.  Sandford,  1  Ves.  186,  Lord  Hardwicke  olasaed  the  dif- 
ferent interests  in  land  hito  three  kinds ;  Fir«t,  the  estate  in  the  land  itself;  the 
ancient  eonmon-law  fee.  Secondly,  the  use  \  icAkA  mku  originaBii  a  areatuTt  rf 
tftttty ;  but  since  the  statute  of  uses  it  draws  the  estate  in  land  to  it ;  so  that 
they  are  juned,  and  make  one  legal  estate.  Thirdly,  the  trust ;  nhiek  Ae  oom- 
Mon  laur  take*  no  uottee  of,  but  w£ch  Conies  the  beneficial  interests  and  profits 
Mto  thii  caurt,  and  U  Mtill  a  enatura  of  aquily,  at  At  utt  tnti  before  the  itatutt. 

This  judicious  cUssiQcation  proves  (what  indeed  ooald  not  be  doubted),  that 
the  true  principles  of  this  sut^t  were  *^"'''"  to  this  gnat  master  of  equity, 
-  and  that  he  was  led  into  a  false  argummt  by  endeavoring  to  accoont  for  a  pritt- 
oiplo  which  did  not  exist. 

Upox  the  point  in  this  note,  sm  furtho  n.  (a)  to  a  Yes.  ft  Be*.  885  i  and  note 
(I)  to  2  BngcL  Powais,  S. 
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tte  Ireir  to  ufce  the  eatatti,  and  acquiesce  in  Ulis  ft^  K  kmg  ItlSe  ; 
ii  which  Cftse  equity  will  not  reU^ve  him  (x). 

S5.  But  in  analogy  to  the  decisi(»is  upon  legal  estates  (i/),  it  has 
been  held,  that  a  devise  of  a  freehold  estate  contracted  for,  is 
teTiAed  by  a  subsequent  conveyance  to  the  nsUal  uses  to  bar 
(lower  (z),  even  where  the  contract  was  by  parol  (a),  but  it  is 
i£fficalt  to  say,  in  the  latter  case,  thttt  a  conveyance  to  the  esnal 
uses  b>  bar  dower  is  not  within  the  contract  of  the  parties.  If, 
ho'^ever,  it  were  stipulated  m  the  contract  tbdt  the  estate  should 
be  conveyed  to  tbe  purchaser  in  fee,  or  to  sucti  uses  as  he  should 
appoint,  a  conveyance  to  uses  to  bar  dower,  would  not,  it  is  apjR^- 
hended,  operate  as  a  rerocatiiM)  of  tbe  will. 

36.  Estates  c<»itracted  for  after  the  will,  will  not  pass  by  it  (ft) 
(1) :  Dw  will  lands  pass  by  the  will,  although  conveyed  to  the  pur- 
chaser subsequent  to  his  will  mpwtuance  of  a  contract  jnior  to  ike 
ttiU,  unless  it  was  a  valid  binding  contract  (c)  (3).  . 

27.  Aoy  codicil  executed  according  to  the  statute  of  frauds 
amounted  to  a  re-publication  of  a  prior  will  of  lands ;  and  there- 
fore, if  a  purchaser,  previously  to  a  contract,  made  a  getttral  devise 
of  alt  hit  landa,  and  after  the  contract  executed  a  codicil,  according 
to  the  statute  of  frauds,  unless  an  intention  appeared  not  to  affect 
it  {d),  the  alW-purcbased  estate  passed  under  ihe  devise  in  the 
•will  (3),  although  legacies  only  were  given  by  rtie  codicil,  and  no 
Botice  was  taken  of  the  estate  (e). 

(x)DKriev.BaudBfauD,  lCIuuCa.39;  (i)  I^ngf ord  d.  Htt,  9  P.  Vlwa.  329; 

and  tee  Pigott  v.  W&ller,  7  Yea.  jun.  08.  Allefn  *.  AUepi,  Moae^  S62 ;  Potter  v. 

(y)SBe'nckiierD.TickDK,  3Atk.742,  FoUei,  I  Vea.  137 ;  and  aec  1  Atk.  673; 

cited  ;  Kenyon  e.  Btitton,  2   Yea.  Jon.  'White  b.  White,  2  Dick.  522 ;  Reg.  lib. 

800,  cit«d ;   and  Natt  e.  Shirley,  Aid.  B.  177S,  fol.  6fi0. 

804,  n. ;   snd  «ea  2  Yes.  joo.  «29,  600 ;  (c)  Rosec.  Cnnynghame,  11  Yes.  jun. 

e  Ym.  jnn.  219;  8  Yea.  jun.  115,  211;  60. 

10  Yes.  jun.  249, 256.     See  also  Lnthn  (d)   Lad;  Stnthmoro   v.   Bowea,    7 

•.  Eidby,  S  F.  Wma.  170,  n.;  andob-  Tenn  Rm.  lS2i  2  Bos.  &  Pull.  500; 

•crre  the  distiiiction.  Smith  e.  Daarmer,  3  Yini.  S:  Jerr.  278  ; 

(■)  Rawlimi  v.  BuigU,  2  Y«b.  &  Be«.  MtMijpetmy  b.  Briirtow,  2  Rnaa.  ft  MyL 

SS2.    Thwe  vaa  an  appeal  to  the  Loud  117. 

ChanBeUwiWhichwisfbrparticuUirea-  ,  (<)  Barnes  c.  Crowe,  I  Ya.  jnn.  486; 

■on*  withdrawn.    Buller  d.  Fletcher,  t  Picott  v.  Waller,  7  Yea.  jun.  S8;  Oood- 

Kee.   36B ;    2   Bogd.  Powna,  6.     See  tiUe  v.  Meredith,  2  Maa.  &  Selw.  J!  ; 

Poole  B.  Coales,  2  Dm.  ft  War.  493.  Hiilme  v.  Heygate,  I  Men.  285. 

(a)  Ward  T.  Maare,4Madd.  368. 

(1)  M'Kiniuni  c.  Thompaon,  3  John.  Ch.  807. 

(2)  A  will  made  in  Ohio  in  1811,  by  one  in  poaMtiaon  i£  real  estate  under  a 
T«rbal  con&aet,  and  for  whioh  he  afierwnde  obtained  a  deed,  wn  hdd  good  to 
pais  the  legal  ai  well  as  the  equitable  title.     Smiths.  Jones,  4  Ohio,  llfi. 

(St  X  Jamian,  Wills  (2d  Ask  ed.)  200  [175]  in  note  (2) ;  Hartei  v.  Foctor,  14 
Pick.  541. 
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88.  U  wfu  tiMtigia  fM  this  nil9  fnmld  mP  ap^y  vlu«|}  ^ 
denw  >4  tJiA  viU  wp3  of "  the  estate  <^  wiiich  I  an;  ifMo  $atf4  >  ^' 
^^ttiej9Hli4lBiafle  tbipwil! apeak  as^'oiB  the  (lfU«.(^tb^(ii^cil(l), 
^)i4  fbwtfore  ^ece  seemed  to  be  op  aolid  ground  bf  tbe  suppOMfl 

S9.  And  ir  n  fftpA»ser,  previously  to  »  coatrfict,  by  pi  will  duly 
«xecut^  fbCQording  to  the  statute,  directed  his  aiW-pMi«bafi«4 
bods  to  be  cooveyf^  ti^  tbe  uses  of  hi*  will  a«d  n^de  a  proTisiop 
ibf  his  bear  at  law,  aad  afierwards  died  without  republishing  hi^ 
will,  and  the  afW-purcbased  lands  devolved  cm  Uie  b^  ^  law> 
equity  w<iMld  ff^t  the  beif  to  his  election,  and  not  permit  him  to 
take  both  t^9  d^cei^ded  estate,  and  tbe  provisioQ  made  fiir  hip^ 
l>y  Iba  will  (/).  ^ut  tP  raise  a  case  <^  electioD  the  words  werv 
nquired  to  be  un^quivqc^  ;  and  th^eipre  ^.  dirocJwD  to  executors 
Xo  siell  vhateveir  feaj  estates  the  testator  pught  die  possessed  of, 
was  held  not  to  n^ean  aAer-pnrcbased  estates  (g).  And  yet  a  devisp 
and  beqvest  pf  all  my  estate,  rent  aad  effects,  real  and  persooal, 
.which  J.  shfU  die  ^jO^sessed  of,  was  decided  to  have  that  opjcn- 
tkw  (A)  (2). 

30.  In  purchaaiag,  UMrefore,  ftf  an  heir  at  law  who  claims  ag 
estate  conveyed  ^  his  finceator  after  the  date  of  his  will,  wbe9 
thftt  will  was  e»^vted  before  the  lat  January  1836,  and  not  revived 
or  republished  ^ince  that  day,  tbe  purchaser  should  be  satisfied  of 
Jhree  points  ;  viz.  1st,  That  the  contract  was  aDt.entered  ipto  by 
jtlw  testator  previously  to  making  his  will.  2djy,  That  no  jcodicil 
yfai  fLfterwards  executed  by  bim,  according  to  the  statute  at  iraudp, 
by  ^hich  the  lands,  although  not  Iq  c<vteiDplaaon,  passed.  And, 
3dly,  U  the  wiU  affects  to  pass  all  the  estates  which  tbe  vendor 
might  thereafter  acquire,  that  the  heir  at  law  does  not  take  any 
iotecest  vnder  tbe  will  j  uid  these  observations  of  course  apply  to 
Mtles  depending  upon  purchases  mads  under  thos^  circumstance 
from  heirs  at  law,  although  completed  by  conveyance. 

31.  As  to  copyholds, — by  the  old  law,  if  a  man  made  a  dis- 
pontbn  by  will  of  all  his  copyhold  estates  generally,  and  aAerwtids 

(/)  ThBUuiBcm  G.  Woodford,  MS.  la  (a)  Bkck  «.  Sett,  1  Jnc.  £34 ;  Jolmia]! 

Yea.  jnn.  209,  aifirmed  in  Dom.  Piqc  ;  e.  TUford,  1  Russ.  &Myl.  244. 

and  wo  Sugdioi  on  Pow«n,  ch.  10,  tec-  (A)  Chmchnun  v.  Iteland,  4  aim.  fiZO; 

tion  6.  1  Run.  &  MyL  260. 

(1)  1  Jirman,  Willi  (3d  Am.  ed.)  200  et  leq.  and  notes,  390. 

(2)  See  1  JariBin,  Willi  (3d  Am,  ed.)  Ch«p.  XV.  p.  373  et  leq.  ind  notes,  wlke™ 
tUi  robject  of  olaction  is  tolly  discuMed,  uid  lee  Noys  o.  Mord&unt,  k  StKatlt- 
flftld  o.  Streathfield,  in  Wlute'*  Letding  Cu.  ia  Sqaltgr  (Am.  »d.)  {aS8]  A  teq. 
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poTcfaBsad  other  copyhold  eatates,  and  surrendered  them  to  ths  ases 
*declared  by  his  will  (i),  or  even  to  the  uses  declared  by  his  wilt  of 
aad  cotuxmmg  the  tame  (k),  the  after-purchased  estates  would  pass 
under  the  general  devbe,  although  the  will  was  not  repuUisbed. 
Therefiire,  where  a  copyhold  estate  has  heen  surrendered  to  the 
Qse  of  a  will,  and  the  purchaser  is  buying  of  the  heir  at  law,  who 
claims  in  the  absence  of  any  devise  subsequently  to  the  purchase 
by  his  ancestor  (the  case  not  felling  within  the  late  act),  he  mast 
be  satisfied  that  the  estate  did  not  pass  under  any  general  devise 
in  a  will  piior  to  the  purchase. 

The  act  for  rendering  a  surrender  to  a  will  unnecessary  (I), 
rendered  it  unlikely  that  this  prait  should  again  arise,  and  now 
the  doctrine  is  wholly  confined  to  wills  or  codicils  made  before  the 
1st  January  1836,  for  by  the  late  statute,  whatever  copyholds  a 
man  may  have  at  his  death,  whether  there  is  a  custom  to  devise 
them  or  not,  and  whether  he  has  been  admitted  or  not,  and  of  course, 
therefore,  although  not  surrendered  to  the  will,  will  pass  by  it  (tn), 

32.  From  the  time  of  the  contract,  the  purchaser,  and  not  the 
vendor,  being  owner  of  the  estate  in  equity,  it  followed  that  if  a 
man  devised  his  estate,  and  afterwards  couUacted  for  the  sale  of  it, 
the  devise  would  thereby  be  revoked  in  equittf  (n)  (1). 

33.  And  even  where  an  estate  was  by  a  will  directed  to  be  bM, 
and  the  money  to  be  paid  to  certain  persons,  and  the  testator 
himself  afterwards  sold  the  estate,  it  was  held,  that  the  legatees 
were  not  entitled  to  the  money  produced  by  the  sale  (o),  and  it  was 
nnmalerial  that  the  contracts  were  abandoned  by  the  purchasers 
because  they  could  not  obtain  a  conveyance  firom  the  devisees, 
who  were  infants  (I),  for  although  the  contracts  were  properly 
abandoned,  yet  the  will  was  revoked  (j?)  (2). 

34.  If,  however,  an  agreement  were  such  as  a  court  of  equity 
would  not  carry  into  execution  against  the  representatives,  there 

fO  HstItd  d.  HejlTit,  Cowp.   ISO  {  (»)  Ryder  v.   Wager,  and  Cott«T  •. 

liMt,  SIM.    Thia  point  bais  nnce  been  so  Layer,  2  P.  Wms.  332,  623  ;  and  see  3 

deddodatnMpriw.  Vea. jun.4S6;TawaeTe.  Jofivj,  ISTei. 

(t)  AttonuT'SBnend  V.  Vigor,  8  Vee.  joiu  S19;  3  Ran.  479. 

hin.  266.    See  ftnait «.  Prnjcan,  S  Vei.  (a)  Aniald  v,  Amald,  1   Bro.  C.  C. 

Inn.  EM ;  ud  tlie  U«  ed.  of  Oilbmt  on  401 :  2  Dick.  645.    Kenbold  v.  Hoad> 

UBce,  n.  (S),  p.  72.  knight,  1  Rum.  ft  UyL  67T ;   1  TonO. 

(I)  S5  Oeo.  S,  c.  192.  492. 

(■t)  Iit/n>.  {p)  TebboH  r.  Vowlea,  S  Km.  40. 

(I)  Bat  now  aee  1  WUL  4,  a.  60. 
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Beamed  ground  to  contend  that  it  would  not  revoke  the  will, 
because  the  agreement  could  operate  as  a  revocatjoD  id  equity 
only  ;  and  thwefiwe,  if  equity  would  not  sustain  the  agreement  in 
lespect  of  which  the  will  was  held  to  be  revoked,  there  appeared 
*to  be  no  solid  reason  why  the  devise  of  the  estate  should  not  take 
effect.  In  Onions  v.  Tyier  (;),  the  Lord  Chancellor  held,  that  a 
sec<Mid  will,  devi»ng  lands  to  the  same  person  as  the  former,  and 
revoking  all  former  wills,  hut  not  duly  executed,  should  nevw 
revoke  the  former  will  so  as  to  let  in  the  heir  (I) ;  nay,  ifbtf  the  lat- 
ter wiU  the  premitet  in  quettion  had  been  given  to  a  third  person,  it 
thoaid  never  have  let  in  the  heir,  in  regard  the  meaning  of  the  second 
wtS  v»u  to  give  the  teeond  devisee  what  it  had  taken  from  the  first, 
%oitk«mt  any  consideration  had  to  the  heir ;  and  if  the  second  devisee 
took  nothing,  the  first  tooidd  have  lost  nothing. 

35.  These  principles  ought,  perhaps,  to  be  referred  to  the  words 
of  the  statute  of  frauds  (r) ;  but  stiU  as  an  agreement  was  cmly  an 
equitable  revocation,  the  same  reasoning  ap[Jied  to  the  case  before 
us.  Where  a  man  contracts  for  the  sale  of  lus  estate,  he  intends 
to  increase  his  personal  estate,  and  not  to  benefit  his  hdr ;  and  if 
the  Court  will  not  carry  the  agreement  into  a  specific  execution  for 
the  benefit  of  the  personal  estate,  "  the  personal  estate  takes 
aothiog,  and  the  de^ee  can  have  lost  nothing." 

36.  In  the  two  cases  (*)  in  which  it  has  been  holden,  that  an 
agreement  will  revoke  a  will  in  equity,  it  makes  a  terrn  of  the  pro- 
poeition,  that  the  agreement  amount  in  equity  to  a  conveyance. 
And  it  should  seem  that  Lord  Eldon  was  of  this  opinion,  for  in 
Enollys  v.  Akwck  ((),  where  it  was  contended  that  an  agreement 
in  equi^  is  a  revocatkio  cmly  where  it  can  be  performed,  he  did 
not  deny  the  rule  as  stated,  but  showed,  that  the  agrennent  in 
tiiat  case  was  such  as  equity  would  perform  (u),  (I)  ;  and  in  Clynn 
V.   Littler  (x).   Lord  Mansfield  laid  it  down,  that  covenants  had 

(4)  I  P<  Wnui.  H6.  See  7  Vn.  jun.  which  wu  compromiBcd ;  md  see  Maj- 
3TB.  or  s.  QowUnd,  2  Dick.  C63.     8m  abo 

(r)  Sea  Fow.  Der.  641.  2  Ves.  jtm.  13S. 

(i)R;deTii.W*eer,niidCott«rv.LaL7-  (h)  Bee  Savage  o.  Taylor,  CtM*  T. 
tK.uHtip-  T^b.  234. 

(2)  1  Blacfcat.  UB. 

(I)  It  npean  bjr  an  abatraot  of  tbe  title  to  tlie  estate,  in  laapect  of  whloh  the 
Htisation  in  Savage  v.  Taylor  was  commenced,  that  the  heii  at  law  of  the  taatstor 
in  his  anawer  to  the  bill  of  the  deviaee^  insisted,  that  if  the  will  was  originally 
Tdid,  vet  it  was  revoked  by  the  artiolea  fbr  sale,  atthcyagb  the  Court  ought  not  to 
carry  utem  into  execution. 

(])8mI  Janian.'Willa(3dAm.Ml.)  ISSatteq.andwitas. 

[•801] 
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never  been  allowed  to  "bfi  rerocatioiis,  wiiett  where  tfte  fovaumtu 
hoi  a  right  to  a  tpedjic  perfomamx. 

37.  Whether  an  abaadonment  of  an  agraimafti  would  preypat 
the  contract  iiom  operatbg  aa  a  revocatioo  of  a  pnw  ^>  seeqff 
to  be  a  more  doubtful  p<»nt.  In  the  case  of  KooUyp  v.  Alcock, 
beibre  referred  to,  it  was  also  contended,  that  an  a^Minent  whjcb 
*WBS  abandoned  was  not  a  revocation  in  equity ;  but  Ujrd  Eldoe 
said,  he  did  not  admit,  that  if  then  is  an  agreement  in  equi^, 
which  at  the  moment  is  a  completely  operative  revocatitKi,  a  sub- 
sequent abandonment  will  of  neceisity  set  up  the  will.  He  added, 
that  he  did  not  say  whether  it  would  be  so  or  pot,  for  be  wa»  of 
opinion  he  could  not  rabe  the  question  in  the  case  before  hun,  as 
the  agreement  was  never  abandoned.  Sir  Wm.  Grant  upqn  the 
same  point  said,  that  he  very  much  doubted  whether  the  aban- 
donment of  the  contract  in  the  testator's  lifetime  would  set  up  the 
will  without  a  republication.  But  where  the  will  was  revoked  at 
the  tatator't  death  by  the  contract,  of  course  no  subsequent  event 
could  render  the  will  operauve  and  eSectual  (y).  In  the  fi^^t  cas9 
in  the  books  (z),  in  which  the  question  arose  whether  a  covenant 
to  convey  an  estate  devised  should  operate  at  law  as  a  levocation 
of  the  will,  it  was  holden  that  such  a  covenant  without  more,  was 
not  any  revocation  of  the  will ;  because  perbajs  the  devisor's  inten- 
tioD  would  alter  before  perfonnance  of  the  covenant.  At  law, 
therefore,  a  contract  does  not  revoke  the  will ;  but  a  cooveyaocf 
in  pursuance  of  the  contract  would  of  course  opcoiate  as  a  revoca- 
tion, or  to  speak  more  technically,  as  an  ademption.  Now  it  may 
be  contended,  that  the  same  rule  must  prevail  ia  equity,  and  thftt 
a  contract  for  sale  ought  not  to  affect  the  validity  of  a  prior  will, 
until  it  is  carried  into  execution,  or,  which  in  equity  is  tantamount 
to  a  conveyance,  until  the  Court  decree  a  specific  performance  pf 
it  While  an  agreement  rests  in  fieri,  and  the  validity  of  it  hafi 
not  been  acknowledged  by  a  decree,  it  seems  equitable  that  the 
owner  should  be  at  liberty,  with  the  concurrence  of  the  other 
party,  to  alter  his  mind.  Indeed  in  the  absence  of  intention  there 
seems  to  be  no  weighty  distinction  between  en  agreement  which 
has  been  abandoned,  and  an  agreement  which  equi^  will  not  pet^ 
fiwrn.  If  a  man  make  a  second  will  without  expressly  revoking 
the  first,  and  afterwards  cancel  the  second  will,  die  first  is  revived, 

(y)  Beniutt  v.  Loid  Tjmkarrille,  10  (*)  MonUgns  v.  JBSaoiM,  1  Ko.  Abx. 
Tm.  jaa.  170.  61fi  (P.),  pL  8. 
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die  second  will  being  considered  only  intentional  (a)  (I)  ;  tad  al- 
tboDg^  it  is  true  that  a  will  is  ambulatory  till  the  death  of  the 
test&tor,  yet  the  same  ground  may  be  taken  in  support  of  A 
will  hnpliedly  Kvoked  by  an  agreement  afterwards  abandoned. 
Why  should  not,  a  mere  agreement  be  deemed  ambulatory  till  it 
is  completed,  when  it  is  clear  that  the  parties  may  rescind  the 
agreement,  and  the  estate  of  the  devisor  is  not  altered  so  as  to 
effect  a  revocation  at  law  ? 

^8.  The  seller  after  the  contract  and  before  the  conveyance  was 
not  considered  so  absolutely  a  trustee  as  to  prevent  the  estate  from 
passing  by  a  devise  by  him,  subsequently  to  the  contract,  of  hia 
real  estate  to  trustees  to  sell  (&).  But  where  an  estate  under  cod- 
tract  was  devised  expressly  by  name,  it  was  held  that  the  legal 
estate  only  passed  to  enable  the  devisee  to  carry  the  contract  into 
execution,  and  that  the  devisee  was  not  entitled  to  the  purchase- 
money  beneficially  (c).  The  principle  of  this  decision  will  neces- 
sarily furnish  many  exceptions  to  the  rule  laid  down  in  the  case  of 
Wall  V.  Bright  (2). 

39.  When  an  estate  is  contracted  to  be  sold,  it  is  in  equity  con- 
^ered  as  converted  into  persond^  from  the  time  of  the  con- 
Met  (I)  :  and  this  notional  conversion  takes  place,  although  the 
Section  to  purchase  rests  merely  with  the  purchaser  (d)  (3). 

40.  Thus  in  a  case  before  Lord  Kenyon,  at  the  Rolls  (e),  Whit- 
tnore  demised  to  Douglas  for  seven  years,  with  a  covenant,  that 
if  the  tenant  after  the  S9th  of  September  1761,  and  before  the 
90th  of  September  1765,  should  choose  to  purchase  the  inheritance 
for  3,0001.,  Whitmore  would  convey  to  him. '  In  1761,  before  any 

(«)  Qoodriglit   *.   GUziBr,   i    Burr,    tarnu  of  thtf  derue. 
aSI2.  (d)  LawM  E.  Bennett,  7  Ves.  jun.  436 ; 

(i)  WaU  r.  B^ht,  I  3»c.  Sc  WiSk.  MVei.jun.  696,  cited;  1  Cox,  167,  re- 
ported; 8.  C.  cited,  IB  Vfli.  263,  261, 
nom.  Douglas  v.  Wbitrong;  Biplsy  v. 
Waterwoi^  7  Vea.  Jan.  426.  /«  m 
Cioftoii,  1  It.  Eq.  Rep.  204. 
(a)  Whitmore'a  ewe  ubi  tup. 

(1)  Tho  deciaioii  In  the  «*m  of  FoIot  d.  Fonaral,  4  Bn>.  C.  C.  41S,  ieenu  to 
dep^id  on  tlie  p«noii«l  estate  having  beta  chuged  ifith  tbelegaciea;  and  the 
iiclum  of  theLo^Chanosllor,  thU  u  en«te  oontnoted  to  t>e  aold,  ia  KOteonrert- 
•dioto  pcavoiMltfiWbeTeit  iriUdiaappidnt  thctarttfor'B  intention  as  to  the paj- 
nunt  of  legadM  ohuged  upon  tba  eatate  by  hia  -will,  q^waia  not  to  be  wananted 
hf  either  prinoiple  or  Anthority.  The  ou«  of  Comer  v.  'Walklej,  3  Dick.  d49,  ia 
miareportcd.    Beepott,  ch.  9. 

(1>  1  Jennan,  Willa  (2d  Am.  ed.)  188. 

(2)  1  Jannan,  Willi  (2d  Am.  ed.)  661,  662. 

(3)  Sm  Ciaig  V.  Lade,  8  Wheaton,  663,  fiT7 ;  PoateU  e.  Foatell,  1  Deaana.  173. 
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election,  Whitraore  died,  and  left  all  his  real  estate  to  Bennett  in 
fee,  and  all  bis  personal  estate  to  Bennett  and  his  sister  equally. 
In  1765,  before  the  time  mentioned.  Waller,  wlio  purchased  the 
lease  and  benefit  of  the  agreement  from  Douglas,  called  on  Bennett 
to  convey  for  3,00(M, ;  which  conveyance  was  made  in  considera- 
tion of  that  sum.  Aflerwards  the  sister  and  her  husband  filed  a 
bill  against  the  representative  of  Bennett,  cluming  a  moietf  of  the 
3,0002.  and  interest,  and  it  was  decreed  accordingly. 

This  decision  was  followed  by  Lord  Eldon,  in  a  case  (/)  where 
the  estate  had  not  been  devised.  He  observed,  that  fae  did  not 
mean  to  say  that  a  great  deal  might  not  be  urged  against  it,  but 
*wfaefe  there  was  a  decision  precisely  in  point  it  was  better  to  follow 
it.  There  appears  to  have  been  no  difficulty  in  the  case  before  Lotd 
Eldon,  where  the  contest  was  between  the  heir  at  law  and  the  per^ 
sonal  representative  only.  It  would  have  been  difficult  to  extend 
the  rule  to  a  devise  of  the  estate  by  name,  although  every  devise 
of  real  estate  is  in  its  nature  specific.  In  deciding  in  favor  of  the 
conversion  in  Lawes  v.  Bennett,  Lrad  Kenyon  observed,  that  no 
stress  could  he  laid  upon  the  will  of  the  testator,  for  that  was  ex- 
pressed in  very  general  terms.  He  had  two  species  of  property, 
one  of  which  be  gave  to  Bennett,  the  other  to  Bennett  and  Ins 
sister.  Theo  which  kind  of  property  was  the  present  ?  A  contract 
to  sell  an  estate  made  it  personal  property,  and  he  thought  it  made 
no  distincticm  that  it  was  left  to  the  election  of  the  tenant  whether 
it  should  be  real  or  personal  (g), 

41.  It  has  lately  been  decided,  that  a  devise  of  the  very  lands  by 
description  does  not  fall  within  the  rule  in  Lawes  v.  Bennett,  but 
the  purchase  money  will  belong  to  the  devisee  (h). 

49.  In  these  cases,  until  the  option  is  declared,  the  rents  belong 
to  the  heir  or  devisee.  And  where  in  a  commoD  coottact,  to  be 
completed  by  a  future  fixed  day,  "  but  all  rent  and  other  prints  to 
accrue  in  the- meantime,"  were  to  belong  to  the  vendor,  his  heirs, 
executors,  and  administrators,  and  the  vendor  died  before  the  day, 
it  was  held,  that  the  intermediate  rents  belonged  to  the  heir,  as  the 
words  showed  an  intention  that  the  estate  should  be  kept  as  realty 
up  to  the  time  when  it  was  to  be  converted  absolutely  into  personal 
estate  (t). 

43.  Upon  the  same  principle  it  has  been   determbed,  that  if  a 

(/)  Towuley  r.  Bedwell,  1*  Vbb.  jim.  (A)  Druit  v.  Vbu**,  1  Ton.  &  CaB.  C. 

Sfil.  C.  SSO. 

(y)  1  Cox,  171.  (■)  Sltadfeithe.  Templa,  10  l^m.  18<. 
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man  having  a  timber  eelate,  agree  to  sail  a  giv^i  qkantitjr  poe 
annum,  to  be  chosen  by  the  buyer,  although  the  owner  die,  ud 
the  option  is  in  the  buyer,'  yet  the  timber  cut  after  the  owner's 
death,  howerer  large  in  quantity,  will  be  part  of  his  penonal 
estate  (k). 

44.  The  rule  established  by  these  decisions  must  frequently  aub- 
vnt  the  vendw's  intention  ;  where,  therefore,  a  vendor  intends  tb* 
estate,  as  between  his  real  and  personal  repieaeatatives,  to  b« 
deemed  real  estate,  a  declaration  to  that  efiect  should  be  inserted 
in  the  agreement  for  sale. 

45.  We  may  here  observe,  that  equity  will  not  only  enforea  a 
contract  to  sel),  although  the  election  is  in  the  other  party  alone, 
as  in  the  cases  above  quoted,  but  would  execute  a  will  proposiDf 
*a  right  of  preemption  (I).  If  an  estate  is  stated  in  a  will  to  have 
beeo  valued  at  50,0002.,  and  it  is  directed  to  be  o^red  to  a  par- 
ticular person  at  30,000^,  cleariy  the  Court  would  act.  In  the 
more  difficult  case,  where  a  testator  directs  trustees  to  offi>r  the 
estate  at  such  price  and  upon  such  terms  as  they  may  think  pro- 
per to  fix,  the  Court  will,  if  the  trustees  will  not  act,  place  itself 
in  thw  stead,  and  refer  it  to  ^e  Master  to  fix  a  price.  Again, 
if  the  testator  ordered  the  trustees  to  put  a  reasonable  value  upon 
the  estate  and  to  o^  it  to  a  particular  person  at  that  value,  and 
they  die  or  refuse  to  act,  the  Court  might  direct  a  ref««nce  to  the 
Master  to  fix  the  value  and  execute  the  trust  by  proposing  the 
estate  to  him  at  that  value,  and  if  be  did  not  accept  the  proposal, 
putting  it  up  by  public  sale  (II).  Neither  the  nature  of  the  pro- 
perty nor  the  difficulty  of  executing  the  trust  ought  to  alter  the 
rule.  Such  a  will  amounts  in  substance  to  a  devise  of  the  estate 
itself,  if  the  favored  object  elect  to  take  it.  But  he  must  b  his 
lifetime  or  by  his  will  do  some  act,  denoting  that  he  accepts  the 

(4)SaBT  Vb».juii.437:  ICoi,    171. 

(I)  Aa  to  a  right  of  [«e-eiiqitioii  of  timber  which  « leaaee  is  ■uthoriied  to  cut 

dawn,  see  Ooodtitle  v.  Snrille,  IS  East,  87  ;  and  a*  to  aach  ft  Hfht  in  «  real  eetate 
belonging  to  a  partneiahip,  see  Cookaon  c.  Cookion,  8  Sim.  B2S  ;  and  i»  to  enlarg- 
ing the  tune  by  conduct,  see  Pyke  «.  Northwood,  1  Bea.  152.  A  claim  for  rt- 
parchaas  must  be  literally  pursned,  Joy  v.  Birch,  i  Clai.  &  Fin.  89.  A«  to  a  right 
in  a  public  body  to  pnrchMe  under  an  Act  of  P«rluunent,  as  a  railway  company, 
Bee  Webb  v.  Manchaiter  and  Leeds  Railway  Company,  4  UyL  &  Cra-  IIS ;  Btone 
B.  Commercial  Hailway  Company,  ii,  132,  A  tigbt  M  pre-enqttiaii  in  a  tenant  ij 
•tan  end  where  the  tenant's  interest  in  a  part  of  the  land  ii  bought  t?  the  lesMr, 
Sparrow  v.  Cooper,  1  Uav.  &  Jo.  404. 

(U)  This  latter  would  oe  with  a  -riew  toa^nwraf  aale;  it  could  hardly  bean- 
other  mode  of  leaving  the  ftTOrad  object  to  work  out  hia  right  by  buying  at  the 

Vol.  I.  31  [**»] 
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■  benefit,  or  the  Court  cannot  connder  bun  as  the  purchaser  of  tfao 
estate  (I). 

46.  But  the  purchase  must  in  giibstance  be  concluded  wilbiB 
tbe  prescribed  time,  as  far  as  depeods  upon  the  purchaser,  and 
therefore,  where  a  devise  to  trustees  was  in  trust,  to  permit  the 
testat(M^s  SOD  at  any  time  within  three  months  to  become  the  piir- 
diaser  at  a  certain  price,  and  to  convey  the  aame  to  him  in  fee, 
bat  should  he  not  complete  the  purchase  within  the  three  moMhs, 
to  sell  the  same  genenlly,  a  verbal  intimation  1^  the  son  of  his  in- 
tenlion  to  purchase,  assented  to  by  them,  hut  not  followed  by  pay- 
ment of  the  money,  and  the  title-deeds  were  not  dehvered  to  the 
■oUcitor  to  the  trustees  with  instructions  to  prepare  the  conveyance 
until  the  last  day  of  the  three  months,  was  held  not  to  give  the 
son  the  right  to  enforce  the  sale  to  him,  for  the  son  ought  at  tbe 
least  to  have  placed  the  purchase-money  under  the  control  of  the 
*tinstees :  a  mere  verbal  notification  of  an  intention  to  purchase 
could  not  be  said  to  be  a  completic«i  of  the  purchase  (m). 

47.  Where  tbe  contract  is  Unding  at  the  de«th  of  tbe  vendor 
although  the  purchaser  by  subeequeoit  laches  lose  his  right  to  a 
specific  perimmance,  yet  the  estate  will  beI<Mig  to  the  next  of  Ida 
and  not  to  the  h^  at  law  (n). 

48.  We  may  further  observe,  that  if  a  lease  be  granted,  with 
power  to  the  lessee  to  cut  and  sell  the  timber,  and  the  lessee  is 
required  when  and  to  often  as  be  intends  to  sell  the  timber,  or  aoy 
part  thereof,  to  ^ve  notice  to  the  lessor  to  whom  the  pre-emption 
was  given ;  the  lessee  having  a  bona  Jide  ioteotion  to  cut  down 
all  the  timber,  may  give  a  general  notice  to  the  lessor,  and  if  tbe 
lessor  decline  to  purchase  the  timber,  the  lessee  may  cut  it  down  at 
mtervals  and  need  not  repeat  tbe  notice  (o). 

49.  But  to  return  to  the  cases  of  devises  before  or  after  con- 
tracts, secondly,  we  are  to  considw  the  law  as  it  appUes  to  wills 
executed  upon  or  subsequently  to  the  Isl  January,  1838.  Every 
such  will  speaks  and  takes  effect  with  reference  to  the  property 
comprised  in  it,  as  if  it  had  been  executed  unmediately  before  the 
death  of  the  testator,  unless  a  contrary  intention  appear  (p)  (I), 

(OTlie  Eulof  lUdnoT  c.  Shafto,  11  (o)  OoodtUle  i>.  SaviUe.  IS  Ewt,  87i 

V«.  juu,  154,  466,  pm-  Lord  Eldon.  see  Doe  v.  Abel,  2  M»u,  k  Selw.  641. 

^njDawwm  «.  Dawion,  8  Sim.  346.  (p)  1  Vict,  c  3S,  s.  34  ;  vide  infra, 

(n)  Ciure  v,  Bowyer,  S  Beav.  6,  n.  ch.  11,  s.  3. 

(1)  In  most  of  the  United.  Btotet,  it  has  been  provided  by  statulea,  that  altar- 
■eqnired  land  altall  pt«  by  the  wiJl,  if  anch  waa  the  intent  of  the  t»tatot.    !■ 
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And  it  passes  all  property,  legal  as  well  as  equitable,  and  cootingent 
•s  well  as  vested  interests,  even  a  hope  of  succession,  if  it  be  realised 
in  the  testator's  lifetime,  and  also  rights  of  entiy,  and  copyholds  as 
well  as  freeholds,  and  whether  there  is  any  custom  to  devise  them 
or  not,  and  although  the  devisor  shall  not  have  suirendered  the 
same  to  the  use  of  his  will,  or  not  have  been  admitted.  And  of 
course  all  such  estates,  rights  and  interesta  pass,  although  the  tes> 
tator  became  entiUed  to  diera  subsequently  to  the  execution  of  his 
will  (,)  (1). 

50.  And  no  conveyance  or  other  act  done  subsequently  to  the 
execution  of  a  will  relating  to  any  estate  comprised  in  it  (except  an 
act  of  revocation  by  a  subsequent  marriage  (r),  or  by  another 
r^ular  will  or  codicil,  or  by  destroying  the  will,)  (i),  will  prevent 
the  operation  of  the  will  with  respect  to  such  estate  or  interest  as 
the  testabv  has  power  to  dispose  of  by  will  at  the  time  of  his 
death  {()  ;  in  short,  the  will  speaks,  as  we  bave  already  observed, 
^  to  the  {Hoperty,  as  if  it  bad  be«i  executed  immediately  before 
tbe  testate's  dead)  (u). 

51.  Tbe  operation  of  the  Act  is  to  confirm  tbe  right  to  devise  an 
estate  accquired  by  contract,  whether  the  estate  be  copyhold  or 
freehold. 

,  53.  But  words  of  actual  description,  like  tbe  cases  of  Atcheriey 
*.  Vernon  and  St  John  v,  Blsbop  of  Winton,  must  still  be  decided 
according  to  the  iotention.  The  power  to  devise  in  such  cases  is 
anquesUonable ;  the  intentioa  to  do  so  is  to  be  collected  from  the 
tonus  of  the  devise  (x). 

53.  The  law  is  still  the  same  as  to  a  devise  by  a  man  who  has 
amtracUd  for  the  inheritance  having  already  a  term  of  years.  The 
equitable  fee  would  pass,  and  the  term  would  attend  it  (y). 

54.  Whether,  if  such  a  purchaser  had,  previously  to  the  pur- 
chase, made  his  will  under  the  new  law,  by  a  general  bequest  in 
which  the  term  would  bave  passed,  the  legatee  will  be  entided  to 


gr 


(u)  Sect  24. 

(x)  Supra,  p.  18fi. 

(y)  Sivrtt,  p.  190.    8m  8  A  >  '^Ot.  o, 


■one  of  tlu  SUtei  thu  intent  mnrt  appow  on  the  boe  of  tlia  will  In  othen  K  !• 
inlaiTed  bom  a  general  devise  of  tU  the  teststor'a  eatate,  oi  anlBH  a  contrary  in. 
t«ntion  appeaia.  S  Craiae,  Dig.byUi.  OresnlBaf.ToL  e,Tit.38,D«Tin.Cli.  g{SS 
In  not«  i  1  Jamun.  Wills  Cii  An.  ed.)  8S  to  S7  [13  to  4SJ  in  DOtM  i  Z89  et  seq. 
mT]801,S02,  [293,  2941  in  note  i  Cothing  c.  Aylirin,  12MetcaU,lfl9  ;  port,66S, 

(1)  1  Jarman,  Willi  (3d  Am.  ad.)  8S,  M,  md  notM. 


tv  Google 


M4  or  A  ziEvn£  or  an  sbtatb  comtIuctkd  fob 

it,  altbough  the  bequest  Jw  oot  expressljr  reveled,  is  a  pmnt  trf* 
some  nicety  (z).  The  rule  of  equity,  tbet  the  teim  attends  the 
inheritance  immediately  on  the  purchase  of  the  fee,  still  remains ; 
but  it  must  bend  to  the  provisiooe  of  the  Iiegislature.  Now  the 
statute  provides  that  no  act  done  subsequently  to  the  execution 
of  a  will  of  real  or  personal  estate  (except  a  revocation  within  the 
teims  <tf  the  Act,  which  the  purchase  of  the  ioheritance  would  not 
amount  to,)  shall  prevent  the  opwation  of  the  will  with  respect  to 
such  interest  as  the  testator  shall  have  power  to  dispose  of  by  will 
at  the  time  of  his  death  (a)  ;  and  that  every  will  shall  be  construed 
with  reference  to  the  estate  comprised  in  it,  to  speak  and  take 
e&ct  as  if  it  had  been  executed  immediately  bef(H«  the  death  of 
the  testator,  unless  a  contrary  iateatioD  appear  by  the  wiU  (b). 

55.  Now  the  rule  of  equity  which  denied  to  the  legatee  the 
right  to  the  term,  proceeded  upon  the  rule  that  the  term  became 
attendant  upon  the  inbe^nce,  and  no  longer  remained  in  the 
view  of  equity  as  a  term  in  gross.  But  the  statute,  with  few  ex- 
ceptions, prevents  any  act  subsequently  to  the  will  Irom  operating 
as  an  implied  revocation  of  ih&  giil  of  the  estate  which  the  testator 
has  at  his  death ;  and  although  the  case  we  are  now  con^dering 
was  not  in  thn  view  of  the  Legislature,  yet  the  statute  Meant  to 
■ave  the  bequest  to  the  legatee  for  the  term  of  years,  because, 
notwithstanding  the  subsequent  act,  viz.,  the  purchase  of  the  inher- 
itance, *the  will  is  still  to  operate  with  respect  to  the  testator's 
interest  at  his  death  as  far  as  that  is  disposed  of  by  the  will.  But 
it  may  be  urged  that  there  is  no  specific  gift  of  the  estate,  ev^ 
for  the  years  in  the  case  supposed,  and  that  it  would  probably  be 
contrary  to  the  intention  of  the  testator  that  the  term,  after  he  has 
purchased  the  inheritance,  should  pass  as  part  of  hb  personal 
estate.  The  reply  is,  that  by  the  statute  die  question  must  be, 
Does  a  contrary  btention  appear  iy  the  vili  1  Now,  the  tnfi  only 
shows  an  intention  to  pass  all  the  personal  estate,  of  which  this 
was  a  part,  and  at  law  stilt  is.  It  may  be  ui^ed,  that  by  the 
statute  the  will  is  to  be  construed  with  reference  to  the  real  and 
personal  estate  comprised  in  it,  to  speak  and  take  efiect  as  if  it 
had  been  executed  immediately  before  the  death  of  the  testator, 
unless  a  contrary  intention  appear  by  the  will ;  and  therefore  that 
this  will  must  be  so  construed  as  no  contrary  intention  appears  by 
it,  and  consequently  it  cannot  pass  the  tertn  o(  years,  because,  if  a 
lessee  for  years,    having    contracted  for  the  inheritance,  were  to 

(ij  S^ra,  p.  198-  C«)  Sect.  33.  (i)  Scot.  M. 
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mske  his  will  and  simply  bequeath  bis  penoDal  estate,  the  teim 
of  yean  would  ool  m  equity  pass  to  the  legatee.  But  it  may  be 
thought  that  the  clause  in  question  was  intended  to  mlai^e  and 
not  to  restrict  the  testator's  power,  and  that  the  case  altogether 
depends  upon  the  previous  section.  The  term  was  bequeathed  by 
the  will  as  it  stood,  and  the  subsequent  act  is  not  to  defeat  its 
operation. 

56.  But  a  still  more  difficult  case  may  arise.  A  lessee  for  years 
may  make  his  will  and  give  all  his  personal  estate  to  A,  and  all 
his  real  estate  to  B,  and  aAerwards  contract  for  the  fee,  and  then 
die  without  repuUisbing  his  will.  At  the  time  he  made  his  will  it 
would  hare  passed  the  lease  to  A,  at  the  time  of  his  death  it  will 
pass  the  fee  to  ^.  Is  the  legatee  still  entitled  to  the  term  ?  It 
would,  peifaaps,  be  held,  that  he  is  not,  because  it  may  be  said 
tbe  cbatacter  of  the  estate  has  changed  in  equity,  and  as  the  will 
by  the  statute  will  operate  upon  the  whtde  fee,  no  proFisioD  of  the 
Act  would  be  coatrarened,  and  the  will  would  speak  and  take 
^^t  as  to  the  estate,  as  if  it  had  been  executed  immediately 
before  the  death  of  tbe  testator  ;  for  such  a  will,  executed  under 
sncb  circumstances,  immediately  before  the  testator's  death,  would 
itf  course  pass  the  fee  to  £,  and  the  tenn  would  attend  it.  But 
this  is  not  a  clear  point,  and  it  might  be  considered  more  con- 
nstent  with  tbe  statute  to  allow  the  tefna  to  pass  to  tbe  legatee, 
and  the  fee  (subject  to  the  term)  to  the  devisee. 

57.  But  let  us  suppose  that,  in  the  case  originally  put,  thgpa 
was,  after  the  contract,  a  conveyance  of  the  fee  to  tbe  purcha^  ; 
or  the  term  was  asngned  to  attend  the  inheritance,  in  either  case 
^t  seatss  that  the  legatee  would  not  lake  the  term  ;  for,  in  tbe  first 
case,  the  term  would  have  merged  by  its  union  with  the  fee,  and 
no  interest  in  the  nature  of  personal  estate  would  have  remained 
to  be  acted  upon  by  the  will ;  in  the  latter  case,  there  would  be 
a  new  destination  of  the  term ;  it  would  no  longer  be  personal 
estate  of  the  testator,  either  at  law  or  in  equity  ;  but  at  law  would 
belong  to  tbe  trustee,  and  in  equity  would  be  attached  to  the 
inheritance. 

58.  If  the  term  had  been  tpeeifieaUt/  bequeathed,  tiie  rule  before 
die  statute  wdbld,  we  have  seen,  have  been  the  same  (c).  But 
that  circumstance  cow  would  make  a  difference :  not,  however,  in 
the  cases  last  supposed ;  for  an  actual  conveyance  of  the  fee  to 
ihe  testator  merging  the  term,  or  an  asugnment  of  the  term  to 

{*>  SMpw.  p.  199. 
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atteod,  would  have  the  same  operation,  whether  the  term  had 
been  specifically  bequeathed,  or  would  have  passed  uuder  a 
general  bequest. 

59.  But  where  the  term  is  speciGcally  bequeathed,  a  contract 
for  the  fee  would  not  now,  it  is  conceired,  defeat  the  bequest ;  and 
if  there  were  a  specific  bequest  of  the  term  to  A,  and  a  general 
devise  of  real  estate  to  B,  although  the  latter  would  pass  the  fee 
to  B,  by  force  of  the  statute,  notwithstanding  that  there  was  no 
republication  after  the  contract,  yet  the  bequest  of  the  term  would, 
it  seems,  remain  valid,  for  the  thing  itself  would  still  sub^st,  and 
the  testator,  at  his  death,  had  power  to  dispose  of  it ;  and  a 
similar  gift  io  a  will  executed  immediately  before  the  testator's 
death,  would  have  the  same  operation ;  and  in  this  case  no  con- 
trary intention  would  appear  by  the  viiU.  Indeed,  it  wUl  perhaps 
be  contended  in  such  a  case  that  the  legatee  of  the  term  takes  the 
fee ;  because  the  estate  b  given  by  the  will,  and  the  statute  sup- 
plies  words  of  inheritance  (d),  and  makes  the  will  speak  as  if 
executed  immediately  before  the  death  ;  but  this  could  not  be 
maintained,  because  in  such  a  case  the  term  is  given  to  the 
legatee,  which  prevents  the  operation  of  the  clause  in  the  statute 
vesting  the  fee,  and  a  contrary  intention  would  appear  on  the  face 
of  the  will. 

60.  Id  considering  these  questions  upon  the  right  of  a  legatee 
to  a  tenn  of  years  where  the  termor,  the  testator,  bas  contracted 
for  the  lee  subsequendy  to  the  will,  it  will  now  be  necessary  to 
consider  also  the  operation  of  the  6  &  9  Vict  c.  112,  for  rendering 
the  assignment  of  tatufied  terms  unnecessary :  the  operation  of 
wbicb  act  is  in  terms  confined  to  latitfied  terms  by  express 
*declaiatioa,  or  by  construction  of  law  attendant  upon  the  inher- 
itance. 

61.  The  statute  of  1  Vict  c.  26,  altogetiier  alters  the  law  as  to 
revocation  by  the  mode  of  conveyance  in  pursuance  of  a  contract ; 
if  there  are  sufficient  words  to  pass  the  estate  in  the  will,  although 
made  before  the  contract,  no  possible  form  of  conveyance  giving  to 
the  purchaser  the  beneficial  interest  in  the  estate  can  prevent  it  from 
passing  by  the  will :  it  is  unimportant,  therefore,  that  the  estate  is 
conveyed  to  uses  (o  bar  dower ;  for  whatever  interAt  the  testator 
bas  in  the  estate  at  his  death,  will  pass  by  the  will  whenever 
executed.  And  questions  cannot  arise  upon  the  new  act  in  regard 
to  putting  an  heir  to  his  election,  where  the  testator  assumes  to 
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devise  his  ifter-purcliased  estates  (e),  for  they  inll  aclnally  pass, 
even  under  a  general  gift,  and  the  heir  at  law  will  hare  no  title. 

62.  In  purchasing,  therefore,  fixxn  an  heir  at  law,  whose  ancestor 
survived  the  Slst  c^  December  1837,  whether  there  was  a  contract 
or  not,  it  must  be  ascertained  that  be  did  not  execute  at  any  time 
after  that  date  any  inll  or  codicil  in  the  presence  of  two  witnesses, 
and  attested  by  tbem  and  signed  by  them  in  his  presence  and  in 
the  presence  of  each  other  (/)  ;  for  if  he  did  by  soch  a  will  devise 
his  real  estate,  it  is  not  likely  that  the  bar  at  law  has  any  right, 
for  not  only  are  words  of  inberitaoce  now  supplied,  but  lapsed 
devises  of  real  estates  fail  into  the  re^dae,  and  the  will,  when- 
ever executed,  passes  the  property  which  the  testator  has  at  his 
death. 

63.  Aa  to  dispositions  by  vendors,  under  the  old  law,  a  contract 
by  a  man  to  sell  his  estate  revokes  his  will  in  equity,  although  not 
at  law  (^),  and  the  rule  has  been  held  not  to  be  varied  by  the 
sUtute  (h). 

64.  If  an  agreement  be  such  as  a  court  of  equity  will  not  carry 
into  execution,  it  is  clear  that  the  property  will  by  the  new  law 
pass  to  the  devisee,  whatever  might  have  been  the  true  rule  be- 
ibr.(0. 

65.  So  of  course  where  the  contract  is  abandoned,  the  devise 
will  not  now  be  afiected  (k),  because,  notwithstanding  the  act  done, 
the  will  still  operates  on  all  the  interest  which  the  testator  bad 
power  to  dispose  of  by  will  at  the  time  of  bis  death,  and  speaks  as 
to  the  proper^  as  at  that  time. 

66.  The  leading  object  of  the  act  being  to  pass  to  the  devisee 
whatever  devisable  interest  the  testator  bad  in  the  estate  at  the 
*tirae  of  his  death,  notwithstanding  any  act  done  by  the  testator 
subsequently  to  the  will,  other  than  a  revocation  by  another  will  or 
by  marriage,  it  would  now  seem  that  a  devise  to  a  man  of  an  estate 
contracted  by  the  devisor  to  be  sold  would  require  stronger  words 
tban  those  used  b  Knollys  c.  Shepherd,  to  make  the  devisee  a  mere 
trustee  instead  of  taking  beoe6cially  (t), 

67.  The  law  does  not  appear  to  be  altered  in  such  cases  as  Lawes 
V.  Bennett  (m),  for  there  the  will  operates  according  to  the  inten- 
tion at  the  tettator's  death,  and   its  operation  is  afterwards  changed 

{.)  Supra,  p.  IW.  H.  8ngd.  Wilis,  68  j  8  Dtu.  &  War.  89. 

(/)  See  H.  Sngd.  WUla.  (t)  .tnipRt,  p.  200. 

(g)  Supra,  p.  200.  (i)  Supra,  p.  201. 

<A]  Fmwv.Lord'WiDterton,  6  Beav.         (J)  Si^ra,  p.  203. 
I ;  UooT  >.  BaUbeok,  12  mm.  133.   8m        <m)  Suprn,  p.  20!. 
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bf  the  subsequent  coaveisitKi  of  the  pmperty,  with  which  openticm, 
or  its  effect  upon  the  will,  the  statute  does  not  seem  to  interfere, 

68.  But,  in  conclusion,  we  may  obserre,  in  the  words  of  aoother 
wtitw  (n)  that  the  act  goes  much  iiirdier  than  simply  to  leave  the 
will  to  operate  on  such  interest  as  the  testator  htu  left  m  Aim  by  the 
effect  of  a  ccmveyance  subsequently  to  his  will,  for  the  will  is  to 
operate  upon  such  estate  or  interest  as  the  testator  has  power  to 
dispose  of  by  will  at  the  time  of  hit  death.  If,  theralbre,  a  man 
were  to  make  fais  will  disposing  of  his  real  estate,  and  afterwards 
were' to  convey  the  whole  fee  to  uses  or  upon  trusts,  relimiting  or 
leaving  any  interest  in  himself,  that  interest  will  pass  by  his  will ;  but 
still  fiirtber,  if  he  were  afterwards  to  convey  to  a  purchaser  his  remain- 
ing interest  in  the  estate,  and  at  a  subsequent  period  to  re-purchase  the 
property,  and  (he  seised  of  it,  it  would  pass  by  his  will  to  the  devisee. 

69.  In  a  case  like  that  of  Amald  v.  Amald,  where  the  testator 
devises  his  estate  to  trustees  to  sell,  and  pay  the  money  to  certain 
legatees,  and  afterwards  sells  the  estate  himself,  this  will  still,  as 
under  the  old  law,  be  an  ademption  (o). 

70.  If  a  legacy  be  given  as  demonstrative  one,  to  be  paid  out 
of  the  proceeds  of  the  sale  of  an  estate  for  which  the  tesutor  has 
contracted,  it  will  be  payable  out  of  the  general  assets  if  the  con- 
tract be  rescinded  (p). 

71.  Id  regard  to  cases  common  to  the  old  and  the  new  law, 
where  an  estate  contracted  for  after  the  will  does  not  pasa  l^  it, 
the  hm  at  law  will  be  entitled  to  have  the  estate  purchased  for  his 
own  benefit,  out  of  the  personal  estate  of  his  ancestor  (j),  and  that, 
although  he  unite  in  himself  the  three  characters  of  vendor,  hmr, 
*and  executor  (r).  The  estate  will,  however,  be  assets  in  the  hands 
of  the  heir. 

73.  So  if  the  purchaser  die  intestate,  the  heir  will  in  like  manner 
be  entitled  to  have  the  estate  purchased  for  him :  and  if  his  an- 
cestor die  before  the  conveyance  is  executed,  the  heir  may  devise, 
charge,  or  sell  the  estate,  in  the  same  manner  as  the  ancestor  him- 
self might  have  done  (f),  and  it  will  now  be  subject  to  the  pOwer 
of  the  purchaser's  widow,  unless  he  has  deprived  her  of  tiiat 
right  ((). 

(«)  H.  Sugd,  Wills,  fi2,  see  2  P.  Wms.  632 ;  8  P.  Willi.  224 ; 

(dJ  Hooi  t,  Kaiabeck,  12  Sim.  123.  SToome  v.  Monck,  10  Vea.  jon.  fiOT. 

(;>)  Fowlor  V.  Willoughby,  3  Sim.  k  (r)  Coppin  o.  Coppin,  8eL  Ouu   C*. 

Stu,8St;9«,     When  1TBS  the  contract  28  j  2  P.  WmB.291, 

lesciiided!  Newbold  v.   Roadknigbt,  1  (t)  Langfbrd  c.  Pitt,  2  P.  Wnu.  629. 

Riui. &  Myl. 677.  h}S&i WilL  i,  c  lOfi, «.  2, miid|w*f, 

(,)  Milner  i.  Mill*,  MoHe,   128 :  ud  ch.  11. 1.  2. 
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•Dce  in  hb  own  name,  be  wUl  be  a  trustee  for  tbe  beir  or  devisee  (u). 
And  if  the  assets  cannot  be  got  in,  and  the  real  reprasentatiTe  pa^ 
&a  the  land  out  of  bis  own  pocket,  he  may  afterwards  call  upou 
4be  penooal  estate  to  ramburse  him  (x).  So,  if  the  penxnal  estate 
is  insufficient  to  peribnn  the  contnct,  and  the  agreement  is  on  that 
account  rescinded,  yet  tbe  heir  or  devisee  will,  it  should  seem,  be 
Mititled  to  the  personalty  as  far  as  it  extends.  And  it  has  been 
decided,  that  if  by  reason  of  tbe  complicatioa  of  the  testate's 
a&irs,  the  purchase-money  cannot  be  immediately  paid,  and  the 
Tendor  for  that  reason  resdnds  the  conbact,  yet  on  the  coming  in 
of  the  assets,  tbe  devisee  of  tbe  estate  contracted  for,  may  compel 
die  executor  to  lay  out  the  purcbase-moaey  in  the  pnrcbase  of  other 
estate  for  his  benefit  (y). 

74.  But  if  the  heir  not  being  entitled  to  have  the  estate  paid  for 
out  of  the  personal  estate,  actually  obtain  and  apply  tbe  personal 
estate  in  payment  of  the  purchase-money  ;  the  persons  entitled  to 
the  petsonal  estate  will  not  be  entitled  to  tbe  lands,  but  i»ly  to  a 
charge  on  it  for  the  amount  of  the  money  wtoogly  applied  (z). 

75.  But — to  return  to  the  pdot  under  connderatioo— if  upon 
the  death  of  the  vendor  a  title  cannot  be  made,  or  there  was  not  a 
perfect  oontract,  or  the  Court  should  tbiok  tiie  contract  ought  not 
to  be  executed,  in  all  these  cases  there  is  no  convera<»i  of  real  estate 
mto  penonal  in  consideration  of  the  Court,  upon  which  the  right 
of  the  executor  on  tbe  one  hand,  aod  of  the  heir  or  devisee  on  the 
other,  depends ;  and  therefore  tbe  estate  will  go  to  tbe  heir  at  law 
of  the  vendor,  in  tbe  same  manner  as  if  no  contract  had  been 
*mtered  mto  (a).  So  if  upon  the  death  of  the  purchaser  a  title  can> 
not  be  made,  or  there  was  not  a  perfect  contract,  his  beir  or  devisee 
will  not  be  entitled  to  tbe  money  agreed  to  be  paid  for  tbe  land^ 
or  to  have  any  other  estate  bought  for  him  (b).  For  although  ^ 
purchaser  himself,  if  alive,  might  elect  to  take  tbe  estate  with  the 
bad  tide  (c),  or  where  there  is  an  outstanding  Interest  with  a  com- 
pMisatioQ  (d) ;  yet  where  he  is  dead  the  Court  cannot  speculate 


& 


[m)  AUeyn  v.  AJleyn,  Uose.  262.  and  seo  8  Ves.  Jan.  271  i  Kose  •.  Cnn- 

(*)  See  10  Vet.  jun.  61*,  615.  yngluune,  11  Ve*.  juu.  660. 

(y)  WMttakei  c.  WUnakei,  *  Bro.  C.  (A)   Green  c.   Smith,   1   Atk.    673; 

C.  31 ;  Srootne  V.  Honck,  lO  Vea.  jnn.  BioomeD.Monck,  ]OVea.jiin.S97;SaT- 

S»7.  Vidaiafia.  agBti.Ctmll,  1  BaUftBM^,266.  Vida 

(2)  Sav(««  e.  Carroll,  1  Ball  &  Beatty,  jupm. 

366.     See  pott,  ch.  20.  (e)  WMteme.  Riua^  3  Tea.  &  Bat 

(a)  Lacon  i.  MeTtins,  3  Atk.  1  ;  At-  18T. 

bmoef-Ofmenl  v.   Day,    1   Tea.    218  i  (<f)  ColHn  e.  Jankins,To.  296. 
Bnokmaatai «.  Hanop,  7  Vea.  Jnn,  841 ; 
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apon  yAti  ha  watii  or  would  not  have  dom ;  but,  in  diew  g— w, 
Ibe  anqturj  mnflt  be,  wfaetfaw  at  bis  death  a  contnct  existed,  bf 
iduch  he  was  bound,  aed  which  he  would  be  coopelled  to  pei> 
fcns.  That  aioae  can  give  the  heir  of  the  purebaser  a  right  to 
•all  for  the  penoBal  eitate  to  be  applied,  or  to  the  persoBal  repi»- 
•MitatiTe  of  the  reodor,  a  right  to  call  upon  bis  heir.  The  quasttoo 
wust  be  the  same,  whether  a  purchase  or  a  sale  is  insbted  tm. 
Was  tba  ancestor  himaelf  bound  1  Was  there  such  an  agreement 
as  cooverts  the  real  estate  into  personal,  or  the  personal  estate  into 
veal }  (t)  (I).  On  tins  ground  it  bas  been  decided,  that  where  a 
man  bad  a  right  of  pre-emption  of  an  estate  aoder  a  will,  and  did 
BOt  aee^  the  oSer  in  his  life-time,  or  denote  any  intention  by  his 
will  to  do  so,  there  was  no  subsisting  contract,  by  virtae  of  which 
the  right  passed  to  the  real  representative,  so  as  to  enable  him  to 
eall  upon  the  peisonal  estate  to  pay  Cor  the  estate,  as  if  it  bad  beeo 
contracted  for  (/).  So  where  upon  a  panrf  treaty,  the  purchaser 
filed  bis  bill  for  a  specific  perfonnaoce  of  it,  and  the  render  sub- 
mitting to  perform  it,  a  decree  was  made,  that  the  purchaser  should 
pay  the  money  into  the  bank  by  a  given  day,  or  the  bill  should  be 
dismissed;  and  the  purchaser  paid  the  money  according  to  the 
decree :  in  a  question  between  his  heir  and  devisee  it  was  deter- 
tmned,  *that  the  estate  Had  not  pass  by  a  general  devise  in  his  will, 
which  was  made  prior  to  the  payment  of  tiie  money  (g).  It  will 
be  observed,  that  in  this  case,  ndther  <^  the  parties  was  bound  at 
the  time  the  bill  was  filed  ;  and  if  the  purchaser  had  not  paid  the 
money,  his  bill  would  have  been  dinnisMd,  and,  ia  that  event,  no 
contract  would  ever  have  existed.  It  was  therefore  clear,  that  the 
mceptiofl  of  the  contract  was  upon  payment  of  the  money,  and  the 
will,  therefore,  having  been  made  btfort  the  cootract,  could  not 
^ect  the  estate.  But  now  such  a  will  woidd  op^^te  to  pass  the 
es^te  contracted  for,  although  the  contnct  was  concluded  afttr 
the  eaecutioo  of  the  will  (A). 

(()  Pv  Sii  Wm.  Orsat,  7  Ve^  Jan.  (?)  OMkart  >.  Lord  LowtlMr,  12  Yw. 

344,  34S.  jun.  Vfl  \  and  Bee  Duckle  c.  Bunet,  % 

(/)  Eari  of  Radm  v.  Shsfto,  1 1  Vm.  Sim.  425. 

iua.  4«.  (A)  1  Vic.  o.  28.    THe  #iipro. 

(IJ  Note,  in  Fott«  v.  Potter,  1  Ye*.  133,  a  bill  vn  &l«d  to  cosp^  execution  of 
tlie  pwol  •greemBBtin  tlie  teMatoi'H  UfetLme;  hia  agent  gave  i  note  ^  patyioMit 
of  put  of  the  punduM-monef,  end  U  M«  sXoM  uhepieaud.  FowtaaioQof  tlie 
Htiite  mnstitheTefine,  have  b«m  delivered  to  him.  And  the  Master  of  the  BoUa 
•zpretsty  said,  that  the  agreement  vm  bo  far  carried  into  exaoolion,  even  before 
the  will,  (0  to  auppljr  th«  want  of  writing.  This  case,  therefore,  like  the  othva, 
only  pnvea,  that  a  MiAii^  contract  in  the  tMtalw'f  lUt-tima  wiU  ba  HfiwMd. 
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76.  But  ir  M  ettote  difeoted  to  be  bought,  but  BOt  aotudlly  ««•• 
tnctsd  fi>r,  is  not,  or  oaonot  be  bought,  yrt  tbe  mouey  im\ut  b» 
Uid  out  i»  otbw  laads,  far  the  benefit  of  tbe  derisas  (»).  Aai 
where  a  lestitor  inteads  that  the  devisee  of  the  contracted  eitate 
sball  have  asctbar  estate  of  equal  value,  is  case  a  good  title  can- 
••t  be  nude  to  the  one  oontnuted  for,  an  axpreis  daclacatioB  to 
that  effect  ^ould  be  inserted  in  Uie  wilL 

77.  By  this  time  we  must  have  absecrad,  IhiX  tbe  fiiegoiDg 
mlee,  as  to  tbe  cooversioa  of  the  estate,  apply  to  bbose  casai  only 
where  a  court  of  equity  will  decree  a  specific  perfafmance :  for  if 
«quit^  wUI  a«t  interfile,  and  the  veudee  be  left  to  his  ramedy  at 
law,  the  rules  of  law,  and  not  those  of  equi^,  mist  then  prevail, 
cad  cmseqaently  neither  the  v^dor  nor  his  heir  would  be  oon- 
aidered  as  a  tnutee  lor  tka  purchaser,  but  would  only  be  nil^eet 
to  an  aotiou  for  tM«ach  of  contract. 


•SECTION  a 
or  ovHEK  uuHTs  AND  uixiLrnxs  AMaiii*  Mnr  or  fMm*an, 


S.  men  partXatr  fioAb   to   tKutrng 

4.  attpfmf  fn  tuiingt  in  ij$ilmunl. 
Z.  Furt/ter  adtwHw  to  mortgagor  i^ 

4.  RtdemptiiHt  of  wtortgagf  «>  ditlbtat 

7.  Lou  of  m^rtgmpe  deed. 

%,  Prad^efian  of  mortffagt*Jtt^ 

«.  AMignt  if  mortgagm  mfM  t9  fib 

II.  Jjimuty  m  prif  of  m  Mttfc,  Aew 
ta  btiaoirsd. 


IS.  At  ithtra  ia  bujn  a  Imu*. 
14.  Or  an  tgvUf  of  rtdtuvtion. 


17.  Agrttmeig  U  fho  rtal  MMriVy  > 
19.  Pw*kaMr't    rmitig   fir  rmt  m 


20.  Apportioamtnt  of  rttUi. 

21.  LiquidaUd  immaget. 

38.  Ftmliutar  of  Iffwogr  mM 


2S.  Frtmd  in  HOtqfUJi  poUeg. 

24.  WMen  pomtrlo  re  pmdiam  maJma 


iB.  Paymatl  !■  he  made  om 

2S. 

27,  J 

of  Parliamaia. 
18.  BmibeaaiAeC;  Mtlo^wuMltffO^tiao. 
29.  PwakiMr  iotmd  hj/  grmt  ^  ttw- 

ardtkipfbr  Ufi. 
81.  fifaMnJ  <!f  NMMM-. 


.  Wt  have  ahwady  coniidared  the  operatkn   of  a  oonttaci 

raw) 


LiGoogle 


SM  PUBCHABK  or  ■^Dirr  or  Butuimoir. 

npon  an  extsting  tenancy,  and  we  shall,  in  considering  the  nmodj 
tt  law  upon  K  contract,  hare  occasnn  to  ^tow  that  the  giving  of 
posseanoo  to  porohaser  before  the  coDTeyance  does  not  create  b 
tenancy  (a), 

2.  Disputes  often  arise  between  the  real  and  persooal  represoi- 
tatives,  where  a  person  purchases  an  eqnitf  of  redemption  ;  tho 
real  representatire  mostly  clakning  to  have  the  mortgage  monej 
paid  off  out  of  the  personal  estate,  and  the  personal  representative 
resisting  the  demand.  Unless  the  mortgage  money  tona  part  of 
the  ooDsideration  nKMiey  for  the  estate,  or  the  putchaser,  by  com- 
municBtion  with  the  mortgagee,  clearly  take  the  mortgage  debt  on 
himself,  as  between  his  beir  and  executcv,  it  will  be  considered  « 
charge  on  the  land ;  the  mere  covenantiag  with  the  mMtgagor  to 
pay  the  debt,  will  not  mske  it  his  personal  debt ;  and  consequently 
*hi3  personal  estate,  as  between  the  hrar  and  executor,  will  only  bo 
the  auxiliary  fund  lor  payment  of  it  (b)  (1). 

3.  In  cases  of  this  nature  equity  always  adverts  to  the  intention 
of  the  purchaser,  and  disputes  on  this  subject  may  therefore  be 
prevented,  by  the  insertion  of  a  short  declaration  in  the  pwchase- 
deed,  whether  the  personal  estate  of  the  purchaser  shall  or  shall 
not,  as  between  his  heir  and  execntor,  he  the  primary  fond  for  pay- 
ment of  tim  mortgage  money. 

4.  It  seems  that  where  a  mortgagor  has  agreed  to  convey  hb 
equity  of  redemption  to  the  mortgagee,  the  ptoceedioga  in  as 
ejectment  by  the  mortgagee  cannot  be  stopped  under  the  7  Geo. 
S,  c.  30,  for  the  effect  of  it  would  be  to  strip  the  mortgagee  of  his 
legal  UUe,  which  might  let  in  a  posterior  equitable  right  to  the  pre- 
judice of  the  mortgagee,  though  he  should  thereafter  obtain  a  decree 
fn  the  pcfffimnance  of  the  agreemeat  (c).     But  the  relief  will   be 


(a)  Foit,  MCt,  4.  «  Ve».  jnn.  B70  ;  anil  Te«.  jna.  SS2  j 

S»)Oiithi>pointBe«ETdynv.ETelyii,  Lotd  Oxfiird  «.  Lady  Rodney.  14  Vm. 

^  Wnu.  659 1  and  tbe  cum  in  Ur.  inn.  417  i  Barham  v.   Lord  Thamt,  S 

Cox'a  note ;  to  whtcK  add,  Hunilton  c.  Myl.  k  Eee.  667 ;  Bickham  v.  Crutwell, 

W(irley,2Ve».  JQii.62;  Woods  c.  Hun-  3  Mvl,  &  Cra,   783;  Rochfort  c.  Lord 

fingfoT^  3  Ves.  jun.  128  ;  BuUer  c.  Bui-  Belvidere,  1  Wall.  &  Ltho,  45. 

\U,S  Vea.  jnn.  017;  Waiing  v.  Wud,  (e)Ooodtitlav.Fope,7TeimBep.lS«. 

(1)  See  1  8tor7  Eq-  J<u.  {576 ;  4  Kent  (fltli  ed.)  421  ;  Twaddell  t>.  Twedddl,  3 
Brown  C.  C.  (PeikinB'B  ed.)  101,  108,  notea;  Bilhngliurat  r.  Wallier,  ib.  SOS  and 
note  (a) ;  Cnmberland  e.  Codrington,  3  John.  Ch.  229 ;  BntUr  v.  Butler,  5  Veser 
rSomnei's  ed.)  534  note  (a)  ;  S  Stotr  Bq'  Joi.  il24B  ;  FonbL  Eq.  Bk.  a,  Ch.  3 
jl  and  notea ;  Keyzej'a  case,  9  Serg.  &  R.  72  ;  2  Jatman  Wills  (2d  Am.  ed.)  fiSd 
and  notM  ;  HcLewn  v.  McLellan,  10  Peten,  (S.  C.)  625  i  King  v.  WMtely,  1 
Hoff.  Ch.  Bep.  477 ;  Ancaater  v.  Mayer,  1  Brown  C.  C  id*,  in  WUta'i  Lead.  Cw. 
ht  Eq.  415  «t  aeq.  nd  notaa. 
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gitDted  to  tbe  mortgagor,  where  the  mortgagee  has  oot  taken  aii^ 
steps  to  complete  his  contnct  for  the  purchaae  of  the  equity  of  r&- 
demptioD  (d), 

5.  A  BQortgagee  leoding  a  further  sum  of  mon^  to  die  mort- 
gagor, without  notice  of  the  sale  of  the  equitjr  of  redemptioa, 
would  bind  the  pnrcbasenr  although  his  cooreyanco  is  registered  (e)  ; 
and  therefore  a  purchaser  of  an  equity  of  redemptioo  of  an  estate 
should,  immediatdy  afW  the  sale,  give  notice  of  it  to  the  mort- 
gagee, although  the  estate  is  in  a  restored  county,  and  his  conrey- 
Bace  is  duly  registered  (1). 

6.  Another  powertul  reason  why  a  purchaser  cannot  safely  buy 
an  equi^  of  redemption  without  tbe  concurrence  of  the  mortgagee, 
eren  where  the  mortgage  is  not  intended  to  be  paid  off,  is,  that  he 
may  be  compelled  to  redeem  another  estate,  for  a  mortgagee  of 
two  distinct  estates  upon  distinct  transactions  from  the  same  mort- 
gagor is  entitled  to  hold  both  even  against  the  purchaser  of  the 
equity  of  redemption  of  one  of  the  mortgaged  estates,  without 
Dolice  of  the  other  mortgage  until  paytnent  of  the  whole  money 
due  on  both  mortgages  (/).  The  mortgages  must,  however,  be  of 
tbe  legal  estate  (g),  and  to  the  same  person  ;  and  although  the 
"doctrine  has  been  sometimes  doubted  (ft),  yet  it  appears  to  be  per- 
fectly setUed  (t)  (2) 

7.  K  the  mortgagee  hare  lost  the  mortgage-deed,  yet  the  pur- 
chaser, like  every  other  mortgagor,  would  be  compelled  to  pay  tbe 
money  upon  a  teconvisyaiice,  and  an  indemnity  against  the  loss  of 
the  deed  ()b). 

8.  A  mortgagee  cannot  be  compelled  to  produce  his  deeds  b^bre 
he  is  paid  off,  unless  he  consents  to  a  sale  ;  for  by  that  he  submits 
to  do  evefjthiog  that  is  necessary  to  a  sale  (J).  This  has  often  been 
niled. 

(i)  Skinner  v.  Stacy,  1  Wils.  80.  deed.  Ex  parte  Carter,  AmbL  733 ;  Tri- 
(«)  I^ra,  ch,  21.  bouiK  c  Lord  Fom&et,  ib.  n.  (3) ;  Boe 
r/)lTe80ni'.  Denn,  2  Cox,42S;  aee  v.  Boley,  2  Blackst.  726  {  Catorv.  Chart- 
mute  D.  HiUacn,  S  You.  &  Coll.  597.  ton,  CcJlett  d.  Munden,  2  Vea.  jun.  377, 
(a)  Joaet  v.  Smith,  2  Tea.  jun.  876.  cited. 

(X)  Ex  parU  King,  1  Atk.  300 1  Willie  {k)  Stokoe  v.  Kobion,  3  Vea.  &  Bea. 

n.  Ln»,  2  Ed.  77.  M ;  19  Tea.  iim.  SSS ;  see  Shelmardine 

(>>  llUey  o.  Davis,  AmbL  733,  rited,  v.  Haizop,  6  Had.  41. 

WAraeboth  tnortgagaa  were  bytheaanLe  ('I)'Anoii.  Mow.  2i6. 

(1)  Bat  ragittration,  ondor  the  legiatrr  aoti  in  the  United  Btatea,  ia  hdd  to  be 
MDBtmetiTe  notice  to  aU  penons.  4  Kent  (6th  ed.)  174, 116 ;  1  Qtuiie  D%.  by 
Mr.  Onanleaf;  roL  3,  Ht.  IS,  Mortgage,  Ch.  3,  {36,  note,  p.  106,  note  (1) ;  1  Stoir 
Bq.  Jot.  U19,  in  note. 

(3)  1  Cmiae  Dig.  by  Ur.  Oreenle*^  vol.  3,  Tit,  19,  Ch.  S,  if  S4,  5G. 
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9.  And  bete  it  VB*y  be  lemaiked,  thtn  an  ungameat  sbould  not 
in  any  caae  be  tskeo  of  a  mtHtgige,  without  tbs  privity  of  the 
mortgagor  as  to  the  sum  really  due ;  for  although  it  undoubtedly 
is  not  necessary  to  give  notice  to  the  mortgagor  that  (be  mwlgage 
has  been  assigned  (m),  yet  the  assignee  takes  subject  to  the 
account  between  the  mortgagtw  and  the  mortgagee,  altbou^  no 
receipt  be  indoned  on  the  mortgage-deed  for  any  part  of  the  mwt- 
gage  money  which  has  been  actually  paid  off  (n)  (1). 

10.  And  I  cannot  refrain  from  obswring,  that  there  hare  been  so 
many  forged  mortgages  executed  by  persons  in  omfidealial  situa- 
tions, that  no  man  sbould  talce  a  moctgage  or  a  transfer  of  one 
without  being  well  satisfied  that  it  is  a  genuine  instrumeot :  tba 
danger  is  not  diminished  now  that  the  sevwity  of  the  law  against 
forgery  has  been  relaxed. 

11.  Where  a  man  sells  an  estate  for  an  annui^  without  any 
agreement  being  made  respectmg  the  security  to  be  given  for  it, 
he  is  endtled  to  have  it  secured,  not  only  upon  the  estate,  but  also 
by  the  bond  of  the  purchaser,  and  a  judgment  to  be  entered  up 
against  bim  (o).  In  Ker  «.  Clobery  (p),  which  came  before  the 
Court  upon  a  petititHi  betwe«i  the  heat  and  executor,  it  appeared 
tiat  the  equity  of  redemption  was  sold  to  the  mortgagee  for  the 
mortgage  money,  and  a  life  annuity  to  be  paid  to  the  seller  and 
his  wife,  and  the  survivor  of  them,  but  nothing  was  said  as  to  the 
mode  in  which  the  annuity  was  to  be  secured.  It  was  beld  to  be 
*«  purchase  of  the  equity  of  redemption,  subject  to  the  anninty, 
which  ought  to  be  charged  on  the  estate.  It  was  an  ithereet 
reserved  by  the  seller  out  of  the  estate. 

19.  A  purchaser  of  an  estate  subject  to  incumbrances  must 
indenmiiy  the  vendor  against  them,  although  be  did  not  expressly 
engage  to  do  so. 

13.  Thus  a  purchaser  of  a  leasehold  estate  must  covenant  with 

(nt)  See  9  Yes.  jon.  410.  (o)  Itenungton  v.  DSTerall.  2  Anitr. 

(n)  Hntthewi  v.  Wsllwyn,  4  V«c.  jnn.  S50  j  ;u.  as  to  tbe  ri^it  to  a  judgmrait ; 

lia.     S«e  g  Vea.  jnn.  261 ;  FsrraU  c  Bonei  v.  Cooper,  2  Hare,  408. 

Boyle,  1  Ir.  Eq.  Hep,  391.  (p)  V.  C.  27  Mar.  1819,  MS. 

(1)  Tho  uaipiee  of  a  mortgage  take>  it  subject  to  all  the  equitiei  aziitiiif  be- 
tween tlie  mortga^  and  mortgacM  at  the  time  of  the  uaigiuiierat ;  and  pajmeata 
made  after  an  aangnmant,  bat  bafore  notica  of  the  ■Baignmrnit  ia  given  to  the 
mortgagor,  must  bo  allowed  to  him.  Jamea  v.  Uoie;,  2  Coweo,  348.  In  this 
case,  it  was  held  that,  as  the  registrr  aots  did  not  lequiie  the  regiatiation  of  the 
■Higtunrat  of  a  mortgage,  such  legistratian,  in  fkot,  ntMe,  wonld  be  no  notice  to  a 
moT^^agoi,  BO  as  to  reiuLer  payment  made  by  him  to  the  mortgagee  in  his  own 
wrong.  lb;  8.  C.  0  John.  Ch.  417;  4Kent  (ethed.)  174  endnote;  Jadaoa  •. 
Blodget,  6  Cowen,  202;  Matthews  r.  Walwyn.  4  Teeay  (Snmnei's  «d.)  US   aad 
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^  Tender  to  indemnify  lum  agiiiut  the  rents  and  covenanta  in 
the  lease,  ilthough  bs  is  not  required  to  do  ao  by  the  agrewsent 
he  sale  (g). 

14.  So,  although  a  purchaser  of  an  equity  of  redempUon  enter 
into  no  obligation  with  the  party  frcm  whom  he  purcLases,  to  in- 
demnify biin  fhnn  the  nwrtgage^noney,  yet  equity,  if  be  receivea 
the  possession,  and  has  die  profits,  would,  independently  of  con- 
tract, raise  upon  hb  conscience  an  obligation  to  indemnify  the 
vendor  against  the  personal  oUigation  to  pay  the  mortgage-money  ; 
fiir  having  become  owner  of  the  estate,  he  must  be  supposed  to 
intend  to  indemnify  the  vendor  against  the  mortgage  (r). 

15.  But  wbwe  the  mortgage  was  secured  upoo  the  estate  sold, 
and  also  by  a  sure^,  and  upon  the  sale  the  purchaser  covenaated 
with  the  seller  and  bis  sure^  to  pay  the  money,  and  to  indemnify 
the  seller  and  his  security  from  die  payment  of  it,  it  was  held  that 
the  surety  having  been  compelled  to  pay,  could  not  recover  in  an 
action  of  assompeit  against  the  purchaser,  but  his  only  remedy  was 
by  an  action  by  the  seller  upon  the  covenant.  It  was  considered 
that  it  might  have  been  otherwise,  if  there  had  been  a  mere  con- 
veyance without  any  covenant,  for  then  the  purchaser  would  have 
been  the  seller's  substitute,  and  the  surety  would  have  been  the 
auiiety  of  the  purchaser  (i). 

16.  And  if  a  purchaser  who  has  not  obtained  a  conveyance  sell 
to  another,  the  second  purchaser  is,  witBout  entering  into  a  cove- 
nant, bound  to 'indemnify  him  against  any  costs  incurred  in  pro- 
ceedings for  his  benefit  (f), 

17.  If  a  seller  agree  to  give  a  real  security  as  an  iodeniDity  to  a 
purchaser  upon  his  accepting  the  title,  he  will  be  compelled  speci- 
fically to  perform  it,  although  he  has  not  sufficient  real  estate,  and 
offers  a  sufficient  security  upon  personal  estate  (u). 

18.  Upon  a  sale  of  minerals,  where  the  payment  depends  upon 
*the  quantity  gotten,  the  vendor  is  entitled  by  implication  to  power 
to  enter,  Sic,  to  ascertain  the  quanti^  gotten  (y). 

19.  A  purchaser  of  an  estate  let  to  a  tenant  from  year  to  year 
may,  without  a  new  contract,  or  any  act  corresponding  to  attorn- 
ment, recover  the  rent ;  and  nothing  would  be  a  good  defense  in  an 
action  brought  for  it  but  the  fact  that  he  did  not  know  of  the  sale, 

(«)  Fembei  v.  AUtlun,  1  Bro.  C  C.  Moo.  111. 
113,  t  n^To,  p.  3«.  (0  Par  Loid  EldoD,  in  Wood  *.  Orif- 

(r)  Sm  7  Ve*.  jnn.  S37,  ptr  Lord  El-  flth,  13  Feb.  1818.  MS. 
^BD.  <u)  Walker  v.  Barnes,  3  Uadd.  217. 

(#)  Cntfta  V.  Tritton,  S Tttuut.  3SS ;  2        (ii)BUkeala7t>.Wlualdco,lHare,17a. 
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and  bad  paid  his  rent  before  to  his  lessor  (x).  So,  if  the  estate  ia 
in  lease  the  purchaser  is  entitled  to  the  benefit  of  covenants  entered 
into  by  the  lessee  with  the  vendor  (y)  and  may  recover  for  a  breach 
of  the  covenants  before  his  time,  if  he  is  s^ed  of  the  reversion 
during  the  continuance  of  the  term  (z)  ;  and  he  may,  after  notice 
to  the  tenant  of  the  conveyance,  distrain  for  rent  in  arrear  (a), 
whether  the  estate  he  freehold  or  leasehold  (I).  But  he  cannot 
*recover  arrears  of  rent  due  before  the  assignment,  although  it  will 
carry  the  right  to  the  whole  of  the  accruing  quarter  or  half-year  (i), 
which  of  course  would  not  be  controlled  by  a  contemporaneous 

(z)  See  1  Yarn,  k  Scriv.  289 ;  Birch  rareirioDi  see  now  7  &  8  Viet.  c.  7fl,  ■. 

(i.WTiKht,lTeniiRep.  378.    SeeLnin-  12;  8&9  Vict  c.  106,  b.  9. 

leyv.  ReiBbeck,  If  Eut,  69 ;  Rospra  r.  (a)  BeeMoMe.  QaUiinore.Doiig.  2fi9 ; 

HumpliTeTB,  4  AdoL  &  £1L  299 1  Eruu  Pope  v.  Biggs,  9  Bam.  &  Cren.  24S ;  i 

c.£Uiot,9AdaL&EU.  342;BeeC)iiiime«  MBn.&Ry.  193;  Waddilorec.  Bunett, 

D.  Bun,  1  Ha;ea  &  Jo.  735.  3  Biag.  N.  C.  SSa  ;  Brook  c.  Biggs,  ib. 

(y)  See  pot,  ch.  14.  S72 ;  PaitingtOD  e.  Woodcock,  S  AdoL 

(zj  Davis's  case,  M.  T.  12  Oeo.  m.  &  Ell.  890  ;  Brown  c.  Storej,  I  Mann. 

WoodliiU'B  Land,  k  Ten.  629,  2d  edit.  &  Orang.  117  ;  Doe  v.  Barum,  11  AdoL 

See  Le&oy  v.  Lee,  1  Hayes  &  Jo.  721.  &  EIL  307. 

As  to  the  necessity  of  having  the  same  (b)  Flight  v.  Bontley,  7  Sim.  119. 


nght  ^  ...  „  „ 

by  John  to  James  for  ninety-nine  years,  at  lOf.  a  year  ;  Jamee  builds  a  valuable 
home,  and  undeclets  to  Joseph,  for  forty  yeaia,  at  lOOl.  a  year ;  and  Joseph  under- 
lets to  Jacob,  for  thirty  years,  at  120i.  a  year  ;  it  ia  manifest  that  Jams*  has  the 
greateHt  interest  in  the  propertr  ;  and,  m  the  law  now  appears  to  stand,  he  can 
diatrein  for  Ms  rent,  notwithstbding  the  last  underlease.  TIui  right  was  pro- 
posed to  be  taken  from  him,  but  the  meMUte  was  drained.      > 

In  support  of  the  measure,  it  was  contended,  that  none  but  the  ariginal  lessor 
is  entitled  to  distrain  for  rent,  according  to  the  law  of  England ;  and  therefora  that, 
in  the  case  which  I  have  put,  Junes  would  not  be  affected  by  the  act ;  because  he 
would  net,  aa  the  law  now  stands,  be  entitled  to  distrain.  The  sxgnment,  which 
was  managed  with  great  ingenuity,  was  rested  upon  the  statute  of  quia  raipfam, 
and  some  passages  in  Coke  upon  Littleton.  When  it  is  considered,  that  the  right 
of  distress,  in  the  case  above  snpposed,  has  never  been  disputed,  it  will  not  b« 
matter  of  surprise,  that  the  attempt  to  show  that  the  practice  is  illegal  did  not 
succeed.  That  rent  may  be  diatrajaod  for,  although  fealty  is  not  incident  to  it,  is 
laid  down  in  Go.  litt.  112,  b. ;  and  it  seems  to  be  clear,  that  distreos  is  iucideut 
to  every  rent  at  common  law,  where  the  lessor  has  a  reversion ;  and  that  a  rever- 
sion of  a  single  day  is,  for  this  purpose,  as  operative  as  a  rcveiHiou  in  tee.  In 
the  year  book,  11  £dw,  m.  p.  8.  Frnchden  thought,  that  if  a  lessee  leased  oB  his 
estate  rendering  rent,  he  could  not  distrain ;  he  had  no  reversion.  In  the  2d  Bdw. 
IT.  p.  11,  the  very  objection  was  taken,  where  the  lessor  had  a  reveraion;  because 
it  was  only  the  reversion  of  a  chattel ;  but  it  was  held,  that  he  had  a  right  to  dis- 
train. In  Brooke's  Abridgement,  Distress,  case  IS,  and  Itents,  case  17,  it  is  laid 
down,  on  the  authorit;  of  this  case,  that  if  a  man  lease  for  twenty  years,  and  the 
lessee  leases  over  for  ten  years,  rendering  rent,  there,  if  he  grant  the  rent  over  to 
another  man,  he  cannot  distrun  ;  because  he  has  not  the  reversion  of  the  term, 
which  gives  the  right  to  distmn ;  contntry,  if  he  had  granted  to  him,  the  rowrnon 
■nd  the  rent.  Note  the  diverrity.  In  Wade  v.  Uarsh,  Latch,  211,  it  was  held, 
that  the  lessor  having  only  a  reversion  fbr  years,  may,  by  the  common  law,  dis- 
train for  the  rent,  by  reason  of  the  reversion,  which  oauaes  privity.  These  c 
t*bei    "     '    ■■         ""         ■     ■— -    - 
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parol  agreement  to  divide  the  accruing  rent  (c) ;  nor  can  be 
recorer  if  he  purchase  after  the  term  ended  for  a  breach  during  the 
term,  although  there  has  been  a  continuing  tenancy,  for  the  tenant 
is  liable  to  his  original  landlord  on  tus  breach  of  covenant,  and 
canoot  also  be  liable  to  the  purchaser,  the  new  landlord,  for  the 
same  damage  arising  from  the  breach  of  hk  implied  undertaking. 
If  the  seller  has  sold  the  estate  for  a  lower  price  because  he  is  to 
bare  the  remedy  against  the  tenant,  he  may  sua  on  his  own 
account :  if  be  has  received  the  fiill  price,  oo  the  ground  that  the 
damage  is  to  be  made  good,  he  may  sue  as  a  trustee  for  his 
vendee  (d), 

HO.  And  bete  we  may  observe,  that  by  a  late  act  (e),  all  rents 
service  reserved  on  any  lease  by  a  tenant  in  fee,  or  for  a  life  interest. 
Of  by  any  lease  granted  under  any  power  (and  which  leases  shall 
have  been  granted  after  the  passing  of  this  act),  and  all  other 
rents,  &c.,  made  payable  or  becoming  due  at  fixed  periods  under 
any  instrument  executed  af^r  the  passing  of  the  act,  or  (being  a 
will  or  testamentary  instrument)  that  shall  come  into  operation  after 
the  pas»Dg  of  the  act,  are  upon  the  death  of  any  person  interested 
in  such  rents,  or  on  the  determination  by  any  other  means,  of  the 
interest  of  any  such  person,  made  apportionable  in  favor  of  such 
person  or  his  personal  representatives,  unless  it  shall  be  expressly 
stipulated  that  no  apportionment  shall  take  place. 

31.  Where  a  business  is  sold  with  a  house,  as  in  the  case  of  a 
public-bouse,  it  is  sometimes  usual  to  insert  an  agreement  that  in 
case  the  seller  carry  on  a  similar  business  duiing  a  limited  period 
withm  a  spedfied  distance  of  the  house,  he  shall  pay  a  sum  named 
as  liquidated  damages.  Where  the  agreement  is  properly  framed 
and  the  instrument  is  under  seal,  and  even  perhaps  if  it  be  not 
under  seal,  the  whole  sum,  in  case  of  a  breach  may  be  recovered, 
^nd  at  all  events,  although  no  damage  is  proved,  yet  the  jury  may 
^ve  as  damages  the  whiJe  amount  of  the  sum  fixed  (/)•  Where 
the  parties  have  expressly  stipulated  that  in  case  of  a  breach  by 
wther,  he  shall  pay  a  sum  named  as  liquidated  damages,  the  whole 
sum  may,  if  the  agreement  be  broken,  be  recovered  at  law  (ff)  (1). 

S-)  Flinn  e.  Calow,  I  Man.  &  Grang.    Bcovne  d.  Amjot,  3  Hire,  173. 
(/)  CrUdoe  «.  Bolton,  S  Carr.  &  Pay. 
(d)  Johnson  V.  Chnrchwudena  of  St.     240 ;  see  RandAll  «.  ETeieet,  2  Cur.  & 
Peter,  4  AdoL  h  £U.  S20.  Pay.  S77,  1  Uood.  k  Uilk.  S.  C. 

{«)*&6'WU1.4,c.22(16J'unel83i).  (?)  ReiUy  e-  loan*.  I  Biag.  302;  8 
Bee  in  r*  Mukby,  i  UyL  &  Ci&.  184  {    Moo.  211. 

(1)  Chitty  Contr.  (8th  Am.  ed.)  7fi8  et  seq.  and  notea  ;  Dtkio  v.  Wmianu,  17 

"Vendell,  117 ;  'VTimanu  v.  Dafcui.  22  Wendell.  201 ;  PeerKin  «.  'miliun*,  26 
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'S2.  An  itssignlnent  of  i  legacy  as  sterling  monef  *iU  cifry  thd 
■took  In  Whibh  it  b  invested  under  a  will,  attd  the  purcfaaser  will 
be  enUtled  ttJ  the  rise,  or  must  bear  the  fall,  a3  the  ca^  may  be/ 
if  the  hlohey  was  at  the  time  of  the  sale  kirested  In  the  funds,  and 
the  intentioD  was  to  sell  the  fund  in  its  actual  stAte  of  ittvest- 
ment  (A). 

23.  Whete  a  policy  c^  assurance  on  a  life  was  sold  by  auction^ 
and  the  particulars  did  not  state  that  the  sellel'  had  only  a  redeem' 
able  interest  in  the  life  assured,  and  the  interest  was  aflerwards 
redeemed,  it  was  held  that  after  the  purchase  was  completed  the 
purcfaaser  could  not  recover  damages  for  the  fraud,  as  it  was  proved 
that  the  piacttce  of  the  office  was  to  pay  such  policies,  although 
of  c^rse  there  was  no  legal  right  to  recover  under  the  policy  (i). 

34.  A  bona  fide  purchase  of  an  interest  wfit  not  be  converted 
into  a  loan,  on  account  of  a  power  to  repurchase  being  given  to 
Ike  seller,  although  at  an  advanced  price ;  but,  if  the  purchaser, 
instead  of  taking  the  risk  of  the  subject  of  the  contract  (e.  g.  an 
annuity)  on  himself,  take  a  security  for  repayment  of  the  principal, 
that  will  vitiate  the  transactioo,  and  render  it  a  mere  mortgage 
security  (J)  (1). 

(h)  LuDM  r.  Bi»ul,  2  Eea  136,  <j)  Vomar  c.  Winatanlar,  2  8ch.  »t 

(0  Barber  v.  Morria,  2  Moo,  &  Mall.  Let  393.  See  Sericr  t.  Greenway,  1» 
62,  Ves.jun,  *1S. 

Wendell,  630  ;  SUwaon  v.  Bcadlp.  7  John.  (2d  ed.)  72  note  (a) ;  Hasbronch  r. 
Tappes,  IS  lobn.  ZOO.  The  question,  what  i»  liquidated  damagea,  and  what  k 
benaltf,  ia  often  a  difficult  one.  It  is  not  alvrajs  the  calling  of  a  sum,  to  he  paid 
lor  breach  of  contrect,  liquidated  damageB,  wMcb  makes  it  bo.  In  geneial,  it  is 
the  tendency  amd  pitfarence  of  th*  law,  to  Togard  ■  sum,  stttad  to  be  payable  if 
a  contract  ia  not  fulfilled,  as  a  poialty  and  not  aa  liquidated  damages  ;  becanM- 
then  it  may  bo  apportioned  to  the  loss  actonUy  auattuned.  Per  Shaw  Ch.  J.  in 
Shnte  o.  Tayloi,  6  Hetoalf,  67. 

(1)  A  aale,  with  an  agreement  for  a  re^^urchaac  -within  a  given  tinie,  ia  totally 
liliBtanct  from,  and  not  i^ijkable  to  mortgage.  Such  conditional  aales  or  d^eaai- 
Ua  pnroliaaeB,  though  nairowly  watched,  are  valid,  and  to  be  taken  atiictly  aa 
indqwndent  dealings  between  etrongeis.  4  Kent  (6th  ed.)  114.  If  it  be  doubt- 
'fiil  whether  the  [mrtiei  intended  a  mortgage,  or  a  conditional  lale,  conits  of 
•qnity  incline  to  consideT  the  tranlactioii,  a  mortgage,  this  being  the  more  juat 
and  equitable  construction,  and  ono  which  tends  to  prevent  oppresaion.  Poin- 
deiter  c.  HcCannon,  1  Der.  Bq.  Cas.  373  ;  Skinner  r.  >liUer,  5  UiX.  84;  Secroat 
•.  Tuiuo;,  2  J.  J.  Marsh.  471;  Edrington  e.  Har|ter,  3  J.  J.  Marsh.  364  ;  Crane  e. 
Bonnell,  1  Qreen.  Ch.  2B4.  If  a  debt  sdll  snbsiats,  and  the  relation  of  debtor 
•nd  creditor  remuna,  it  is  a  mortgage  ;  but  if  the  debt  be  extinguished  by  the 
agreement  of  the  parties,  or  the  money  advanced  is  not  by  way  of  loan,  ana  tbs 
grantoc  has  the  privilege  of  refunding,  if  he  pleases  by  a  given  time,  and  thereby 
entitle  himself  to  a  reconveyance,  it  is  a  conditional  side.  Slee  e.  Manhattan  Co. 
I  Paige  Ch.  S6  :  Flagg  c.  TAaaTi,  14  Pick.  467  ;  &  C.  2  Samner,  53* ;  Goodman  v. 
Orienon,  2  Ball  &  BMt.  271 ;  Conway  c.  Alexander,  7  Crunch,  237  ;  Robinson  e. 
Cropsey,  2  Edwards,  13S  ;  Holmea  c.  Qraitt,  8  Paife,  243  ;  Webb  c.  Patteiaon,  7 
Humph.  431 ;  Page  o.  Foster,  7  N.  Samp.  392  ;  Porter  o.  Nelaon,  4  N.  Hamp. 
ISOj  Bice  0.  Rice,  4  Pick.  349)  Wharf  e.  Howell, 6  Binney,  469 1  Qloverc.  Payn. 
19  Wendell,  Sia.    Adequacy  of  price  paid,  and  want  of  an  obligation  to  Mpayth* 
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$g,  (f  g  purcbaepr  b^t^  to  -pay  ^o  ^ddUioo  to  th#  pun^^^ 
mqaey,  prnvi^ad  Uu  pdjoinuig  propertf  be  improved  in  t  ^pi4^(af} 
muifler  befcira  ft  ^sy  nsmed,  the  ntqaey  cj^ddq^  be  recorec^  jf  ^ 
seller  do  not  make  sU  the  improvements  before  tba(  <Uy  j  fa  otbef 
words,  the  cooditjoa  must  be  perfbnned  to  entire  bioi  to  the 
money  (Ar). 

26.  If  a  power  to  re-purchase  be  givra  upon  a  conditioD,  for 
example,  that  rent  be  in  the  meantime  regularly  paid,  the  right 
cannot  he  enforced  unless  the  condition  has  been  complied  with, 
for  it  is  not  a  stipulation  for  penalty  or  forfeiture,  but  a  privilege 
conferred  (T)  (I). 

*37.  Where  a  power  is  given  by  an  Act  of  Parliament  to  purchase 
the  estate  of  a  tbird  person  for  a  public  purpose,  with  the  usual 
provisions  for  ascertaining  its  value,  if  the  terms  oSered  are  not 
accepted ;  the  party  empowered  to  purchase,  if  he  pve  a  regular 
notice  to  purchase,  cannot  withdraw  from  it,  but  will  be  compelled 
to  take  the  estate  ^]$), 

38.  A  pK>vi«aa  m  »  niiway  act  that  the  costs  of  1b»  eootncts, 
sales,  and  coBVeyaaoes  shall  be  borne  by  the  purchasers,  includes 
the  vendor's  costs  of  maldng  out  his  title  (n). 

29.  [f  a  man  has  a^ed  to  grant  a  lease,  he  should  be  cautious 
in  purchasing  the  interest  of  ao  under-lessee  or  <^  aa  «SHgnee  of 
part,  that  be  do  not  atri^ect  himself  to  the  li^ilities  of  the  seller, 
and  release  the  original  lessee  from  his  obligations  (o). 

30.  It  may  here  be  observed,  that  the  grant  of  the  office  of  ^ 
steward  .of  a  tfUMOr  for  life  is  oot  revoked  by  a  suhssqULeat  sale  of 
the  manor,  but  is  biading  on  the  purchaser  ;  although,  as  lord,  be 

(k)  iiltrjoav.  Cuter,  4  Cbtt.  Sc  Pay.  Compimy,  iNev.  &  Uwm.  113. 

2i5 :  see  the  form  of  the  rOetidings.  (r)  £z  parti  Feoffew  of  AAdie'*  dia- 

(0  Saris  p.  Thonus,  1  Buaa.  &  MjL  lity,  3  Hue,  22.     As  to  expeneefl  of  in- 

{OS.     See   and    consider    WiUiams    c.  Testment,  see  ExparU  Biuiop of  I)flf!< 

Owen,  10  Sim.  3se ;  Perr;-  v.  Meddnir-  ham.  S  You.  ft  ColL  eSO. 

craft,  4  Bear.  197.  (a)  Jeolml  v.  Portinui.  I  Kee.  4U. 

(n)  The  King  c  Bvngerford  Market 

iniTchaae  monejTi  are  Impol'tant  factji  tending  to  ahoir  a  coaditional  aale,  though  not 
eondosiTe.  Brown  t>.  Dewev.  2  Bu-liour  Sup.  Ct.  R.  28  ;  Flaggr.  Maim,  2  Siuh- 
nar,  S34 ;  Smith  d.  PeopUa  Bank,  24  Miuni^  1B6.  On  the  othei  handi,  gioas  inad- 
«quacf  of  price  is  a  strong  circumstance  to  show  that  the  traniaction  was  int«aded 
•■  a  mort^e.  Conway  e.  Alexander,  7  Cranch,  218,  241 ;  Oldham  e.  Halley,  3 
J.  J.Uanfa.  lU  i  1  CrniseDig.  by  Sir.  Oreenleaf,  toL  2,  Tit.  IS,  ch.  1,  tSB,  and 

In  Waters  r.  Kandall,  S  Metealf;  482,  Mr.  Justice  Hubbard  aaid ;— "  Wa  hare 
ga  doubt,  that  .conditionaJ,  agreements  may  be  maje  !ttt  the  purchaaa  of  landa, 
and  that  sales  of  estates  also,  apon  good  consideration,  may  take  place,  in  which 
4lte  Tendor  qiay  contract  for  ^e  repuichaae  t^  the  same.  Itnt  aneh.  contraeta  mnM 
be  bona  fide,  and  not  a  mere  cover  for  a  loan  of  money." 

(I)  See  4  Kant  (Sth  ed.)  144  and  note ;  JBoUoaon  e.  Ciopsey,  3  Edwarda,  1S8. 
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mil  be  entitled  to  the  custody  of  the  court-roUs.  Id  porchanng  a 
manor,  therefore,  the  instrument  bjr  which  the  steward  was  ap- 
pcunted  should  be  called  for.  This  is  a  precaution  which  has  nerer 
been  attended  to. 


SECTION  ra. 

or  srscinc  pebtobiuhoe. 


1.  No  qwdj^ltf  pm:^rmmM  by  Oomt  t^f 


L  Against  the  vendor. 
:.  Sijr  at  Ian  6m<nd- 
.  Infimt  An'r  ijf  voider. 
.  DwtMU  m  itriei  aaaianunt  ofvt 
<■   TtnaitintaiL 
'.  Pimiriont  by  tMutt. 
I.  Bg%iHabl4  ttmua  m  tail. 
I.  Tmantt  intailtjf  tapf\oU». 


:.  Fmatcovtri. 

I.  Whtr*  iha  Mat  A  pen&r. 

I.  Dacna  agaiiut  At  iHubamd. 


30.  I 


S2.  Ltantic;   tfflet   of  ittnaej/  on 
tram. 

23.  Tnattat  vuidar  potea: 

24.  Infant. 

n.  Al  tegudi  the  Bgreemsnt. 

28.  Sob  of  atnaity,  ttoek,  if. 

29.  DiMottitmary. 

SO.  )   MiirtprtmUaiion  bg  pireAattr  or 
81. 5     (fOfr. 


S3.    OMMWflMMi 

•S8.  Valut. 

34.  Intoxication. 

35.  Whtrt  tht  aeti 
37.  Dam 
3i.  nardMp  of  (ob  lyMt  wOir. 
89.   Woni  o/  oMfWftfuy. 

41.  PurcAoM  of  iMua  or  uixfer  Uiu«. 

42.  5i9>r>F«MM>  cwri  :  ivffgittio  filiL 

43.  JfuCftt*. 


i.  FnwdNfenf  nurtprumtaMm. 

>.  Sob  £y  o^mf  amfmry  to  aiftAority. 

.  BrwifA  ^  tnui, 

I.  JTfmMiHMrypMMr  «*  trwlMi. 

I.  Sale  by  tmoMjbr  Ij/^ 

I.  SelhrnetoKMar. 

:.  WoHto/titb. 

i.  E^iatiAlt  titlt. 

'.  Pwehator  ttommol  aoMfriMfor. 

..  Selltr  pntonding  lobt  an  afftnt. 

L  Sola  of  annuity  /or  Kvtt  not  named. 

I.  Speeifit  perjomtanee  miert  no  acHan 

mBKe. 
I.  Penalty:  tpeafieptiformaaet. 
I.  Ptfwfty .-  BtfMN. 


The  obserratioDS    in    a  preceding  sectiiKi  (a),  lead  us   now  to 
inqiuFfi,  in  what  cases  a  court  of  equity  will  decree  a  specific  per- 

(»)  Swstlon  I. 
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fismance ;  which,  for  the  purposes  of  thu  work,  may  be  ccHnprbed 
under  two  heads.  First,  with  respect  to  the  vendor ;  secondly, 
with  respect  to  the  agreranent  itself. 

1.  I  may  prmtise  that  the  Court  of  Review  in  bankruptcy  has 
not  jurisdiction  to  compel  a  specific  performance  where  an  estate 
ia  sold  mider  the  common  order  of  the  court  on  the  petition  of  an 
equitable  mortgagee  (b). 

2,  As  to  the  fbnn  of  the  decree,  Lord  Eldon  observed,  that, 
according  to  the  old  practice,  there  were  two  ways  of  framing  a 
decree  for  spedfic  performance.  The  one  was  to  declare  that  the 
plaintiff  was  so  entitled  to  a  specific  perfonnance  if  a  good  title 
could  be  shown,  and  then  to  direct  a  reference  as  to  the  title ;  the 
oth«r  to  refer  ^e  title  to  the  Master,  and  to  follow  up  that 
directtoa  by  a  declaration,  that  if  a  good  title  was  shown  the 
agreement  ought  to  be  specifically  performed ;  and  he  added,  that 
b  his  opinioD  i^culties  may  often  arise  from  omitting  to  make  a 
declaration  in  the  decree  (e).  And  upoQ  another  occasiou  be 
d>9erred,  that  in  suits  lor  specific  perfonnance,  where  the  question 
of  title  is  not  the  only  issue,  but  the  defendant  insists  that,  whe- 
thw  the  tide  be  good  or  bad,  the  plaintiff  is  for  any  reason  not 
entitled  to  specific  perfonnance,  it  is  specially  necessary  that 
there  should  be  in  the  first  instance  a  declaration  that  the  plaintiff 
is  entitied  to  bare  the  contract  specifically  performed  if  a  good 
title  be  shown  (d).  But  still  it  is  quite  settied,  that  in  the  com- 
mon case  a  mere  refra^nce  of  the  title  is  an  implied  declaration  of 
the  plaintiff's  right  to  a  specific  performance  if  the  title  prove  to 
be  good  (1). 

*3.  In  regard  to  the  rrador, — if  a  man,  seised  in  fee-simple,  or 
pvr  autre  vie  (e),  contract  for  the  sale  of  his  estate,  and  die  before 
the  conveyance  is  executed,  his  heir  at  law  will  be  decreed  to 
perfc«m  the  agreement  in  specie,  although  be  coreoanted  for  bim- 
ttif  only,  and  not  for  bis  heirs  (/)  (S). 

4.  It  was  a  point  of  great  cootrorersy  whether  the  7  Anne,  c.  19, 
enabled  an  infant  heir  at  law  to  convey  in  perfonnance  of  a  coo- 
tract  made  by  his  ancestor.     It  is  now  sufficient  to  refer  to  the 

(h)  Eepartt  CatU,  8  Deac.  MZ.  cited  i  Nela.  Cha.  Esp.   106,  rspoited  i 

(c)  3  Bum.  182.  see  Anon.  !  Fieem.  156. 

(i)  Pitt  v.  DftTiB,  S  Swuut.  182,  n.  (/)  Qell  v.  Vermednia,  3  Freem.  199. 
(a)  Stereiui  n.  Bail]',  3  Freem.   196, 

(1)  See  Seaton'a  Forma  of  Dcoieei,  a09  etaeq. ;  2  DanleU  Ch.  Ft.  (PwUna'a  ed.) 
1196  et  aeq. 

(2)BeeB«T.  Stid.  Maaa.  Ch.  74,  tSetceq.;  Olase  r.  Dtajrton.  1  DMaua.  190  ; 
Swartwont  v.  Buir,  1  Barboui,  iW. 
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cases  (g),  for  that  act  wu  repetled  by  the  6  Creo,  4,  e.  74;  but 
even  the  latter  act  was  held  not  to  embrace  coostnictiTe  trusts  (h). 
The  law  now  depends  upon  the  1  Will,  4.,  c,  60,  vhich  enables 
conveyuices  to  be  made  by  ctHnnuttees  of  tnutaes  and  by  lutia- 
tics,  although  not  found  so  by  iaquuitiou,  and  by  infant  trustees  ( 1)  ; 
and  (t)  it  provides  that  evray  person,  being  in  other  reapacts 
within  the  meaning  of  the  act,  shall  be,  and  be  deemed  to  be,  a 
trustee  within  the  act,  notwithstanding  he  may  have  some  bene- 
ficial estate  or  interest  in  the  same  subject,  or  may  have  some  duty 
as  trustee  to  perform.  And  it  expressly  enacts  (k),  that  whers 
any  land  shall  have  been  contacted  to  be  sold,  and  the  vendor,  w 
any  of  the  vendors,  shall  have  died,  either  having  received  ills 
purchase-money  for  the  same,  or  some  part  thereof,  or  not  having 
received  any  part  thereof,  and  a  specific  performance  of  such  coD' 
tract,  either  wholly  or  as  far  as  die  same  remains  to  be  ezacuted, 
or  as  far  as  the  same,  by  reason  of  the  in&ncy,  can  be  asecutedt 
shall  have  been  decreed  by  the  Court  of  Chancery  (I),  ia  the  lifo* 
time  of  such  vendor,  or  after  his  decease  (I),  and  where  one  pwBW 
shall  have  purchased  in  the  name  of  another,  but  the  noatiaal 
purchaser  shall  on  the  face  of  the  conveyance  appear  to  be  the 
real  purchaser,  and  there  shall  be  no  declaration  of  trust  from 
him,  and  a  decree  of  the  Court,  cither  before  or  after  the  death  o£ 
such  nominal  purchaser,  shall  have  declared  him  to  be  a  Iniste* 
for  the  real  purchaser,  then  in  every  such  case  the  heir  (tf  such 
vendor,  or  of  such  nominal  purchaser  or  his  heir,  in  whon  the 
"premises  shall  be  vested,  shall  be  a  trustee  for  the  puceiiaaer 
within  the  act. 

5.  The  act  then  provides  (m),  that  where  any  land  shall  bave 
been  contracted  to  be  sold,  and  the  vendor  or  any  of  the  veador* 
shall  hare  died,  having  devised  the  same  in  setliemeiii,  so  as  to  be 
vested  in  any  person  for  life  or  o^er  limited  interest,  with  aof 
remainder,  limitation  or  gift,  and  which  may  not  be  vested,  or  may 

(y)  Set  Ex  parte  Vemon,  2  P.  Wma.  Onebj  v.  Price,  Teane'a  PoU.  239. 

SiS;  Sikeev.  Lister,  5  >Vin.  Abr.  6il,  (A)  Bewc.  Clarke,  4  Rom.  fill;  King 

pL  28  i  Qoodwin  v.  LUtei,  3  P>  Wm*.  *.  Turner,  2  Sim.  ISSO. 

387  ;  S.  C.  MS. ;  Hawkins  v.  Obeen,  2  (i)  Sec.  ]fi. 

Vea.  fifig  ;  Feune'a  PottAunta,  236  ;  Jet-  [k)  Sec.  16. 

don  I.  Fontcr,  1  Sand,  on  Ukb,  2S3,  ci-  (I)  Prytbarcli «.  BnTiid,  6  Sim.  S. 

ted,  3d  edit.  Ex  parte  Jumway,  7  Price,  (tn)  Sec.  17. 
STB  ;  Smith  v.  Eibbaid,  2  Dick.  730 ; 

]  tke  CoDit  of  £xclie<iaer,  tc.  &c    See  26,  31 ; 
(1)  See  Swartwont  v.  Bur,  1  Barbonr,  4»C. 
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be  vested  in  SOHie  person  firoM  Whom  a  conveyance  of  the  same 
cannot  be  obtained,  or  bjr  way  of  executory  devise,  and  a  specific 
peribfmaDce  of  such  contract,  either  wholly  or  so  far  aa  the  same 
Remained  to  be  executed,  shall  have  been  decreed  by  the  Court,  it 
shall  be  lawfiil  for  the  Court  to  direct  such  tenant  for  life,  or  other 
person  having  a  timited  interest,  or  the  first  executory  devisee 
thereof  to  Convey  the  fee-simple  or  other  the  whole  estate  con- 
tracted to  be  sold  to  the  purchaser,  or  in  such  manner  as  the  court 
shall  think  proper.  The  act  is  then  (n)  extended  to  other  cases  of 
constnictive  trusts,  but  is  not  to  extend  to  a  vendor,  except  in  any 
case  before  expressly  provided  for  (o)  (I). 

(n)  Sec.  IS.  (o)  See  King  v.  Leach,  2  Haie,  ST. 

(I)  The  gentrai  po««n  of  thii  act  are  extended  to  the  hen  and  deriieee  out  of 

the  jniiadiction,  or  the  like,  of  a  mortgagee  where  the  latter  was  not  in  possesaion 
of  the  estate,  oi  in  receipt  of  the  renta,  and  the  money  due  shall  have  been  paid 
or  shall  be  paid  to  his  exeeutoi  or  adminiBtrator.  I  &  2  Viet,  o.  89.  And  by  the 
4  ft  J  Will.  1,  c.  23,  the  powers  arc  extended  to  cases  of  trustees  and  mwtgogeet 
dyino;  without  an  heir  ;  and  escheats  and  forfeitoree  aa  to  trustees  and  mortgagees 
are  aboliahed  except  to  the  extent  of  any  beneficial  interest ;  and  even  pterioui 
escheats  and  forfeitures  are,  within  certain  limits,  relieved  sgainat. 

Considerable  difficulty  has  arisen  in  regard  to  mortgagees  under  these  acts,  and 
filrtber  pTorision  appear*  to  be  necessary  in  order  to  ^ear  np  all  doabt  on  this 
head.  The  0  Geo.  4,  c.  74,  s.  fi,  included  eipressly  peraona  aeiaed  by  way  of  mort- 
gage, aa  welt  as  thoae  sdaed  upon  any  trust  within  its  general  proTisions.  In  the 
1  WilL  4,  c.  80,  ».  8,  the  words,  Jy  woy  of  mortjojw,  were  purposdy  omitted,  and 
it  was  acoordinnly  repeatedly  decided  that  the  latter  act  did  not  embrace  mort- 
gngees  or  their  heirs  :  see  Jemmett  on  the  Statutes,  p.  160.  The  4  &  6  Will.  4,  e. 
23,  which  related  to  escheat  and  forfeiture,  referred  to  the  1  Will.  4,  c.  60,  as  if  it 
did  include  the  heir  of  a  mortgagee.  This  was  a  palpable  error,  but  it  man  deci* 
ded  that  it  had  the  effect  of  enlarging  the  previous  statute  of  Will.  4,  so  that  •&» 
heirs  of  mortg^ees  were  included  within  its  operation.  In  re  Stanley,  7  Sim. 
170  i  Expana  Whitton,  1  Keen,  278.  But  this  is  a  very  doubtful  point,  and  if 
thii  be  the  true  construction,  the  remedy  would  apply  to  the  mortgagee  himself, 
which  clearly  was  not  intended,  and  this  was  the  objection  to  the  6  (iea,  4,  which, 
although  it  included  mortageea,  made  no  provision  for  the  payment  of  the  mort- 
gage-money. £z  partt  Wnitton  has,  however,  been  followed  by  /n  re  lliomson, 
12  Sim.  392. 

In  order  to  remove  the  existing  difficoltiee,  the  1  ft  1  Vict.  c.  fiS,  was  passed. 
It  provides  that  where  any  mortgagee  shall  hkre  died  inCAout  hoBing  baen  inpot- 
(MiiOn  of  the  land,  or  in  the  receipt  of  the  rente  and  profite  thereof,  and  the  money 
due  in  respect  of  such  mortg^e  shsll  have  been  or  shall  be  paid  to  his  executor 
or  administrator,  and  the  devisee,  or  heir,  or  other  real  rapresentatire,  or  any  of 
the  dovisees,  or  hrirs,  or  real  ropresentatiTes  of  such  mortgagee  «hall  be  out  of  the 
jurisdiction,  or  not  amenable  to  the  proceas  of  the  Court,  or  it  shall  be  uncertain, 
■where  there  were  several  devisees  or  representatives,  vfho  vrere  joint  tonanta, 
which  of  them  was  the  survivor,  or  it  shall  be  uncertain  whether  any  such  devi- 
■ee,  or  heir,  or  representative  be  living  or  dead,  or  if  known  to  be  dead  it  shall 
not  be  known  who  was  his  hnr  ;  or  where  such  mortgagee,  or  any  such  devisee, 
or  heir,  or  repTesentative  shall  have  died  without  an  heir,  or.  in  case  of  neglert  to 
convey,  &c.,  the  Court  may  apptnnt  a  person  to  convey,  in  like  manner  as,  by  the 
act  of  1  Will.  4,  c.  BO,  the  Court  is  empowered  in  the  place  of  a  tratUe  or  the 
hdr  of  a  tnatet. 

But  it  is  provided  that  the  acts  of  1  Will.  4,  o.  60,  and  the  4  &  6  '^11.  4,  c  23, 
or  either  of  them,  ahould  not  be  construed  to  extend  to  any  case  of  any  person 
'dying  seised  of  any  land  by  way  of  mortgage  other  than  euch  as  were  titermn  be- 
fart  exproHly  pnmded  for. 
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"8.  An  agreement  hj  a  man  seised  in  tail  was,  of  cotuse,  binding 
on  liimseir,  but  it  could  not  be  enforced  against  the  issue  in  tail,  if 
*the  entail  was  doI  efiectualljr  baired,  although  the  ancestor  core- 
nauted  for  that  purpose  (j>),  and  received  part,  or  even  the  whole 
of  the  purchase-mooej,  and  a  decree  was  made  against  him,  and 
he  died  in  contempt,  and  in  prison,  for  not  obeying  the  decree  {q) : 
the  ground  of  which  determmatioos  was,  that  the  issue  m  tail  claim 

(p)  Cavendisli  c.  Wonley,  Hob.  203 ;  (;)  PoireU  «.  PoweU,  Prec.  Cha.  278 ; 

BoasD.  Rom,  1  Oia.Ca.171;  Sajlev.  Wealv.Lower.SVem.  306,cited;  8*n- 

FieeUnd,   2  Ventr.   SfiO  ;   JenkyiiiS    v.  gon  v.  Williama,  Qilb.  Eg.  Bep.  104,  ci- 

EeymeB,  1  Lev.  237  ;  which  aveiruled  ted ;  and  tee  1  Vee.  221 ;  Frank  v.  Uain- 

the  dietum  in  Hill  «.  Can,  1  Cbit.  Ca.  varing,  S  Bear.  126. 
2S4. 

This  proviso  was  added  uadei  the  impieasion  that  the  act  into  which  it  iroa  in- 
troduced piorided  for  all  the  caaea  in  which  nuntgagM  were  to  ba  affected  in  the 
bands  of  icpieeentatiTefl ;  but  it  aeema  that  it  does  not  include  either  the  case  of 
an  in&uit  heir  of  a  mortgagee  or  the  case  where  it  is  nacertain  whether  the  mort- 
gagee hoa  left  an  heir,  ^d  yet  it  hag  been  held  that  the/orwMr  act  aCLll  embraces 
both  those  caaea,  far  the  third  section,  it  was  said  by  the  Court,  was  introduced 
into  the  act  of  1  &  2  Vict,  in  order  to  confine  iti  apjdicatioii  to  thoae  cases  which 
are  expresaty  mentioned  in  iu  That  section,  it  was  observed,  was  not  intended 
to  repeal  any  part  of  the  two  fonnei  acts,  but  that  those  acts  were  to  be  construed 
juat  as  before,  and  the  act  of  the  I  &  S  Vict.  c.  69,  WM  intended  to  apply  to  those 
caaes  only  wMch  it  expressly  proridea  for.  In  n  Wilson ;  In  rt  OaUiome,  8  Sim. 
392. 

Now  the  1  &  2  Vict  c.  69,  is  pr(^«ily  confined  to  caaes  where  the  iiLortgu;ee 
has  not  been  in  possessiou  of  the  Itmd,  or  iu  the  receipt  of  the  rents  or  profits, 
and  the  money  must  have  been  or  must  be  paid  to  his  executor  or  administrator, 
and  without  those  proviiioiia  it  would  not  be  proper  to  invest  the  Court  with  a 
Bununaiy  jurisdiction  in  such  cased,  nor  did  the  acts  previous  to  the  1  &  2  VicL 
intend  to  give  any  auch  powers ;  and  yet  it  would  follow  &om  the  decision 
above  quoted,  that  the  caaes  not  included  in  the  I  &  2  Vict.,  but  held  to  be  within 
the  acta  of  WilL  1,  would  fall  witbin  the  powers  of  tiie  latter,  althongh  the  mort- 
gagee had  heea  in  posaesaloa  of  the  land  or  in  the  receipt  of  the  renta  or  profits  ; 
Slid  there  ii  no  provision  for  the  payment  of  the  mortgoge-mouey  in  the  acts  of 
■WiU.  4. 

It  is  submitted,  however,  that  the  terms  and  operation  of  the  proviso  in  the  1 
&  2  Vict  c.  S9,  were  not  correctly  atated  iu  the  oases  of  WUsou  and  Oathome, 
for  the  proviso  is  not  that  l&at  act  ahall  be  confined  in  its  application  to  the  catea 
which  are  expressly  meationed  in  it,  but  that  the  acts  of  the  1  Will.  1,  c  60,  and 
4  ft  fi  Will.  4,  c.  23,  shall  not  extend  to  any  case  of  a  morteage  other  than  such 
as  were,  by  the  I  &  2  Vict  c.  69,  expressly  provided  for.  It  appears  to  be  slill 
neoesaaryto  have  an  act  pasaedtoindude  wittun  thel  &,  2  Vict  c  69,  the  cases  of 
an  infant  heir,  and  the  cases  where  it  is  uncertain  whether  liieie  ia  an  heir,  tulj^ect 
to  the  tame  ^vardt  as  are  provided  for  the  cose*  already  within  the  act,  and  the 
cases  of  escheat  will  require  to  be  reconsidered  with  reference  to  the  4  &  S  WUL 
4,  c  23,  and  the  provisions  in  the  1  &  2  Vict  c.  69,  s.  1,  coupled  with  the  proviso. 

In  the  late  case  of  Jn  rv  Williams,  Ex  porta  Bird,  S  Sim.  426,  where  the  mort- 
sagee  was  stated  to  have  left  an  heir,  but  it  was  not  known  who  was  hia  heir,  the 
Vice-Chancellor  held  clearly  that  the  case  was  not  within  either  of  the  acta  of 
the  4  ft  fi  WUL  4,  c  23,  aud  1  &  2  Vict  c.  60,  and  that  aa  to  I  WilL  4,  c  60,  it 
appMred  from  the  change  of  the  language  of  the  8th  section,  from  that  used  in 
the  fith  and  6th  sections,  that  the  legislatnje  meant  that  aection  to  apply  to  a 
trustee,  and  not  to  the  case  of  a  mortgagee,  and  therefore  thia  case  was  one  ex- 
presaly  intended  by  the  legislature  not  to  be  provided  for  by  the  statute  ;  andyet, 
upon  further  consideration,  0  Sim.  642,  he  held  the  cose  to  be  witbin  the  1  WilL 
4,  coupled  with  legislative  exposition  of  that  anactment  given  by  the  4  ft  5  WUL 
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ftrffmam  dmi,  from  the  orettor  or  Mtbar  ot  lh«  Mtete  tul ;  aad 

ihwefive,  thougk  the  power  of  leoBot  id  <ul  bf  t  paitiouUr  eo*- 
veyaBce,  tbtt  not  beng  done,  the  Ccwrt  ctanot  take  uray  the  tij^ 
they  derire,  not  from  the  tenant  in  tail,  but  from  tfae  BUllior  of  the 
«BUts  tail  (r). 

7.  This  was  the  old  rale.  And  now  that  &m8  and  recoveoM 
bare  been  abolished,  and  new  and  simpler  Satma  «t  bamng  enlaflt 
bare  been  established,  it  b  specially  piovided  tfaat  no  '3upo- 
ndon  by  a  tenant  in  tail,  resling  only  ia  ccmtract  either  «q>fe« 
or  implied,  or  othervise,  and  whether  supported  by  a  valuaUe 
constderati<Ht  or  not,  shall  be  of  any  farce  at  law  or  in  equi^ 
«mder  the  act  (<),  and  that  in  casee  of  dispontions  fay  tanaxtt  in 
tail  under  the  act,  the  jurisdiclioa  of  equity  shall  be  altogether 
exclnded  on  bdialf  of  a  person  dairoiog  for  a  valuable  oonudera- 
tioo  in  regard  to  the  specific  perfonoauce  of  oostnols  (t)  ;  but  i^ 
though  this  prevents  a  Court  of  Equity  from  treating  a  oootract 
or  an  uivalid  disposition  as  «  complete  or  valid  bar  upon  the  ground 
opon  which  contracts  are  specifically  executed,  yet  it  does  not  pro- 
hibit the  exercise  of  the  old  power  of  enforoiog  a  ^wcifle  pedom^ 
ancfl  of  a  contract  against  the  tooant  in  tail  himself ;  aad  by 
another  recent  act  the  Court  itself  may  execute  &e  decree  agMOSt 
a  tenant  in  tail  in  custody  for  a  contempt  (ti). 

8.  A  distinction,  however,  was  formerly  taken,  where  the  ances- 
tor was  only  equitable  tenant  in  tail ;  and  the  Court  would  in  that 
case,  it  is  said,  relieve  against  the  issue  (x)  because  equitable 
estates  tail  are  mere  creatures  of  the  Court,  and  not  within  the 
Statute  de  datUt.  But  later  authwities  (y)  had  settled  that  an 
equitable  estate  tail  in  freeholds  could  not  be  barred  by  a  taao 
deed,  but  only  by  a  fine  or  recovery,  and  now  by  the  substitution 
fer  recoveries  act  it  is  provided  that  no  disposition  by  a  tenant  in 
tail  in  equity  shall  be  of  any  force  unless  such  dispoiitioD  would, 
in  case  of  an  estate  tail  at  law,  be  an  efiectual  disposition  under 
the  statute  in  a  court  of  law  ;  and  the  provisions  before  referred  to, 
limiting  the  operation  of  contracts  and  excluding  the  jurisdiclioD 
of  equity  in  cases  of  invalid  disposidons,  apply  equally  to  a  con- 

(r)  8m  2  Tm.  831.  (y)  Legate  v.  8«well,  1  P.  Wmi.  91 ; 

(()  3  &  4  WilL  4,  c  74,  i.  40 ;  and  B«e  Harver  c.  Faiker,  10  Via.  Abr.  266,  pi. 

gMi,  ch.  11,  ■■  4.  6,  afflimed  inDom.  Pree.;  Kirkham  e. 

(1)  3^4  Will.  4,0.  74,  a.  47;  and  aee  Smith,  AmbL  S18  ;  lUdford  v.  Wilifm, 

jmK,  ch.  11.  3  Atk.  816  ;  Bat«tern.  Allingtan,  1  Bto. 

(w)  1  WilL  4,  0.  3S,  a.  IS,  Bnla  IS.  C.  C  72 ;  BunutT- «.  Oiiffin,  3  Tokjun. 

(x)  NordiiF  v.   Waralsy,  1   da.  Ca.  366 ;  and  aee  Fletcher  v.  Toilet,  6  v«. 

SS4 ;  Sofle  v.  Fredand,  3  Taitr.  S50  ;  Joil  IS. 
aod  Me  1  Paw.  Conto.  120. 
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tract  or  (KsporitioD  bf  an  equitable  tenant  m  tail  (z).  It  fiAowsy 
Aereibre,  that  equity  could  not  con^der  the  issue  of  an  equitablv 
tenant  in  tail  to  be  bound  by  a  mere  agreement  entered  into  bjr 
their  ancestor  (<r). 

9.  The  same  observations  seemed  to  apply  to  legal  and  eqintabl* 
estates  tail  n  copyholds,  for  a  legal  eotait  could  only  btSon  the 
late  act  bare  been  baned  according  to  the  custom  of  Ihe  manor  oT 
wbich  the  copybold  estate  was  bolden  ;  and  perfaaps  the  bettor 
opinion  was,  that  the  same  steps  mtist  hare  been  taken  to  bar  an 
equitaMe  estate  tail  in  copyholds,  as  must  have  been  pnrsued  in  the 
ease  of  a  legal'  eotail.  Lord  Hardwicke,  however,  appears  to  hav* 
thoi^bt  (fr)  that  a  mere  swreiMler  was  in  every  case  su^ient  t» 
bar  an  equUabk  estate  tail  in  copyholds  ;  but  the  contrary  opioioa 
was  entertained  by  the  Profession ,  and  appeared  to  be'  anthorixed 
by  a  case  cited  i»  several  books  from  the  papers  of  the  late  Mi^ 
Powell  (e),  in  which  it  was  held,  that  a  covenant  by  a  tenant  in 
tail  in  equity  of  a  copyhold,  in  hb  marriage  settlement,  to  surrender 
bia  copyholds  to  uses  in  strict  settlement,  was  not  of  itself  suf^ 
ficient  to  dock  the  equitaUe  entail ;  for  if  such  aa  entail  be  created> 
a  recovery  in  the  court  baron  is  necessary  to  dock  it  ;  ii  being  m 
nUe,  that  tht  uam  ttepi  mtat  be  taktn  to  bar  am  equitable  estate  im 
tail,  at  would  he  reqiatile  tobar  it,  teere  it  a  legal  eitate  taU  (d),  (I)., 
•lodeed  the  power  of  tenants  in  tail,  to  bied  their  issue,  oegbt  to 
be  ibe  sane,  whether  the  estate  be  Jinehold  oc  copybold,  and 
whether  the  entail  be  legal  or  equitable;  the  analogy  preserved 
between  legsl  and  equitable  estate»  tail,  and  between  limitatiom 
in  freehold  and  copyboM  estates,  should  have  been  adhered  to  in 
this  instance. 

10.  But  now,  by  tbe  3  k  4  Will.  4,  c  74,  a  surrender  ie  made  a 
sufficient  bar  of  even  a  legal  estate  tail,  and  equitable  tenants  is 
tail  may  bar  the  entail  «ther  by  suirender  or  by  deed,  aecompanietl 
by  the  solemoities  reqiMred  by  the  act  (e).     But  in  each  case  the 

(=)  S  i  *  "Wm.  4,  0.  74,  B.  47.  183. 

(a)  Storey  c  Stnnden,  I  Bxjet  ft  Jo.  (c)  Halfl'a  case,  Ch.  1  Ith  Dec.  I7M; 
H9.  oidiM  BMt>.Lawe,  1  H«n.  BUckM. 

(b)  Radfoid  D.  Wilion,  3  Atk.  31S ;  44S. 

ud  BM  the  jndgment  of  Lord  Chano.  (d)  And  Me  1  Wrifc.  Ooprh.  l&l  ;  I 

Apalej,  in  Orayme  v.Or»7itia,  1  Watt.  Fiarton  an  Convey.  15G. 

Cop.   ISO;  end  eee  P«w,  Contr.  128.  (■)Sec  S0-fi4. 
8m  Pnllen  r.  Lnd  Uiddletan,  »  Uod. 

(I)  Note :  This  ippean  to  be  tu  extrtot  from  lb.  Booth's  opinion  on  thi«  cue. 
The  cue  itself  appeue  to  hsTe  been  decided  on  the  gnnind  that  the  remunder- 
Dun  f.Uiming  in  equity  nnder  the  oorenHit  foi  the  uttlement  wee  •  mere  v<d- 
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^crri^ns  of  the  act  must  be  compKed  with,  or  the  issae  will  not 
be  bound  (/). 

11.  Where  by  the  custoni  of  a  manor,  and  it  is  the  custom  of 
most  mairais,  a  teoanl  was  csmplete  maatw  of  hb  estate,  inde* 
pendeutly  of  his  wife,  «nd  could  by  his  owd  act  alone  bar  her  free 
bench;  an  a^^ement  by  him  for  sale  of  hiscstate  weuld  have  bees 
enforced  against  Ibe  wife,  if  be  died  before  it  was  canied  ints 
executioo  (^), 

12.  But  an  agreement  for  sale  of  a  freebdM  estate  could  Bot 
before  the  late  act  hare  been  carried  ioto  executioD  agwost  • 
widow  entitled  to  dower.  The  distinctioa  was  fooaded  upon  this 
ground ;  thata  busbaod  had  it  Ib  bia  power,  during  his  life,  to  sdl 
bis  copyhold  estates,  aad  thereby  bv  his  wife's  «xpectancy  ;  but  if 
a  wife's  right  to  dower  once  attached  on  a  freehold  estate,  no  act 
•f  the  husband's  aWc  could  tfiveat  it  By  (be  late  act  (h),  how* 
«Ter,  a  wife's  dower  is  put  altogether  into  the  husband's  power, 
and  it  is  speoiatly  provided,  diat  no  widow  shall  be  entiUed  to 
dower  out  of  any  land  which  shall  hare  bera  al»olutlely  -di^xMed 
ef  by  her  husband  in  his  life-time,  aad  that  all  partial  interests, 
and  all  charges  created  by  any  dispositioa  «f  a  husband,  and  aU 
contiaots  to  which  his  laud  shall  be  subject,  shall  he  Tatid  as 
agamst  the  right  of  his  widow  to  dower. 

13.  Eqnity  will  enforce  an  agreefneot  by  a  joint  tenant  for  sale 
of  his  share  against  the  aurrivor,  if  the  articlea  wnouot  to  an 
equitable  severaBce  of  the  jointure  (i) :  «ad  a  csveoant  to  seH^ 
though  it  does  not  sever  the  jcnnt-tenancy  at  law,  will  in 
equity  (k). 

*14.  An  agreement  by  a  ^feme  covert  for  saleofber  estate,  cannot 
be  enforced  either  at  law  or  in  equity  (Q(l),  unless  the  estate  be 

If)  See.  10,  17.  tupm.  (t)  Musgnive  n.  SMhwood,  2  Vem. 

(ff)Smtaav.  Hinton, 2  Ym.  631,038;  »S,  68.    Sm  2  Yea.  631. 
Ambl.  377  :  Brovn  v.  RaiBcUe,  3  Y«.        (i)  8m  3  Vm.  jnn.  U7 ;  FreiraD 

en.  2S6,  which  ovBrroled  MuBgiava  e.  Belie,  2  Bra.  C.  C.  22& 
uhwood,  2  Vem.  46,  63.  (I)  Enter  «•  'W^m«,  6  Yee.  juo,  US. 

(A)  3  &  1  Will.  «,  0.  lOfi,  s.  4.  fi. 

(I)  It  ■asms  to  be  uairenaUy  trcie,  that  though  a  irifc  maj  coavey  bar  etttte 
t>7  deed,  ehe  will  not  be  boniui  bj  •  covenant  or  agreement  to  1bT7  a  Sne  or  con- 
vey her  eetete.  The  agTeemeat  by  a  fmu  cetert  with  ths  tuent  oE  lisi  hnaband, 
fbi  the  sale  of  her  real  estate,  ii  abeowtely  void  K  law,  and  the  cenrta  of  'equity 


never  enforce  lucb  a  contract  againat  bei.     Bntlet  v.  BuckiDgham,  S  Dav,  1S2. 

8ee  alio  Watro«a  v.  Chalker,  7  Coim.  224  ;  2  Kent  reth  ed.j  168  ;  Emery  v.'^ 

6  Bumner'B  Veaey,  849  note  (4)  ;  Dunlap  v.  Mitchell,  10  Ohio,  117.     It  baa 
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nttled  to  her  sepante  nse,  so  as  to  enaUe  faer  ta  dbpOBe  of  it  as 
¥  she  were  sole  (m)  (1),  dot  will  an  agreeraeatby  her  husband  bind 
Iter  (n).  Of  the  incapacity  of  a  named  ircHnan,  w  her  hwbandy 
to  iaad  ber  le^  estate,  imlesa  [forratrly]  hj  a  fine  or  recoveryr 
then  i>  a  sttikiag  instance  in  tbo  year  bodu  id  tbe  rngn  of 
Edward  the  Fourth  («}.  A  woman  cutui  que  me  and  ber  husband 
joiwsd  ia  tbe  sale  of  ber  estate;  tbe  wife  recNTed  tbe  nMoey,  and 
sb«  and  faer  hnsbaikl  b«gg«<i  ber  feo^e  to  conrey  ther  estate  to  the' 
purchaser,  wtricfa  he  accordiugly  did.  The  husband  <fied,  and  then 
tbe  wifei  Sed  a  bill  against  tbe  fec^ee  for  a  breach  of  trast.  The 
•ausa  was  heard  io  tbe  Elxchequer  Chamber,  befinn  tbe  Chancellor 
and  dw  judges  of  both  benches,  wbo  beld,  that  tbe  sok  was  in  feet 
tbe  sale  of  tbe  bosband ;  that  tbe  receipt  of  tbe  SBoney  by  tbe  wife' 
was  inHBaterial,  and  tbe  sale^  was  void  ;  that  the  trustee  was  an- 
twerable  for  tbe  breach  of  truet ;  and  as  the  pufcbaser  knew  he  was 
baying  a  macned  wonaa'a  estate,  that  the  wife  nigbt  Tocorer  tbff 
estate  finm  lum.- 

15.  And  it  is  doubtiU  whether  a  married  weman  haling  a 
power  of  appointment  can  twid  hersdf  by  a  contract  to  sell  tbe 
pmperty.  Sit  Tboaias  Pluaier  thcx^it  not,  becansc  with  a  mar^ 
liad  womao  there  can  be  no  Innding  cmtract,  tbe  mstniment  is 
■ot  good  as  an  agreenent.  Her  disability  as  a  married  woman 
is  taken  away  if  ^e  pursue  ber  power.  But  where  tbe  iortruniCTt 
»  not  execated  according  to  tbe  power,  it  ia  nothing  but  an  agree' 
ment  si^ied  by  a  married  woomid,  and  as  an  agreement  it  is  inralidt 
Bu^  this  opiaaan  was  extra  judicial,  and  he  said  he  did  not  mean  to 

(m)  SeeDnvidwm  c.  Gardinar,   US.  B^bt  c.  Child,  in  Reg.  lib,  but  it  ira» 

poit,  cti.  19.  referred  to  aibitistion  ;  and  tMa  ti  con- 

M  See  Dtnid  e.  Adame,  AmbLMS:  GxmedbTaUS.inm7P<Maewioa,irlucb 

1  £q.  C«.  Ab[.62rpl.  2,sidenoC^whIi:lL  statefl  the  referEuce  to  bare  been  to  Mi. 

MiETecti  tiie  dictum  in  Baker  v.  Cbild,  2  Justice  Rawlbuon ;   and  see  Martin  t, 

Tem.  61.    It  was  said  by  Murrey,  Soli-  Mitchdl,  2  Jac.  &  Walk.  413. 

^uT-goncnl,  md  agreed  to  by  Lord  (o)  7  Edw.4,  14,  b. 
Hardwicke,  that  tberfl  waa  no  decree  in 

167 ;  Martin  c.  DweUy,  e  "Wendell,  1 ;  Wsdleigh  v.  Qiines,  S  N.  Hanp.  IT.  8e« 
Qreen  v.  BrtBtton,  I>bt,  Eq.  SOO.  WlietJier  the  wHb'b  corcmant  might  not  oper- 
«te  by  -way  of  ertoppeL  See  Colcozd  v.  SwA,  7  M«bb.  3S1 ;  Hill  *.  Weet,  » 
Obio,22fi;  Jackaon  e.  Vanderberden,!?  John.  167;  2  Kent  (StlL  ed.')  16S. 

(1  jSea  Aylett  v.  Aibton.  1  Uyln*  &  Cr.  10$  ;  Bnnoe  v.  Vandra^ift,  S  Paigs, 
37  ;  Helnw  r.  SztmaactiM,  2  Bland,  £Mi  Long  t>.  Wbite,  S  J.  J.  Manh.  230; 
Benett  v.  (Ktct,  7  Gill  t  Jobn,  192.  But  a.^nM  oMwrf,  with  mpect  to  her  iep- 
■r«te  property,  U  to  be  conaidwed  a*  a  ftmt  tob,  to  the  eitent  only  of  the  pow- 
K  given  to  her  by  the  aettleBent.  If  ahe  has  a  power  of  sqipointment  by  mOr 
•ha  oannot  appoint  bf  dewd;  or  when  ahe  i>  empowm^d  to  appoint  by  ibMl,  tbe  ^- 
kg  a  bond,  or  note,  or  parol  promiae,  without  reEerence  to  the'  noperty,  or  mak- 
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t>ona,  or  note,  or  parol  promiae,  without  reEerence  to  the  noperty,  or  mak- 
panl  gift  of  it,  b  not  aneh  a«  ^n^ointBoit.    Math.  Epia.  Cbuola  «.  JaqnaBr 
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giro  s  defioitire  opinion  {p)-  Id  a  later  case  (q),  where  a  legal 
estate  for  life  was  Tested  in  a  married  woman  for  her  separate  use, 
or  to  the  use  of  such  persons  as  she  bj  writing  under  her  hand  and 
seal  should  appoint,  and  in  de&ult  of  appointment  for  her  separate 
ose,  and  she  and  her  husband  gave  a  promissory  note,  and  signed 
and  delivered  to  the  creditor  a  memorandum  not  under  seal, 
*whereb}'  tbejr  agreed  to  appoint  and  convey  in  mortgage  the  pro- 
per^ settled  to  the  cr^itor  in  fee  to  secure  the  note,  the  Master  of 
the  Rolls  held  her  bomid  by  her  ccmtract  (1). 

.  16.  If,  however,  a  husband  agree  to  convey  his  wife's  estate,  he 
will,  according  to  stnne  cases,  be  conapelled  to  perform  the  agree* 
ment  m  specie  (f)  ;  because  it  has  been  said,  it  is  to  be  presumed 
that  the  husband,  where  he  covenaats  that  hb  wife  shall  levy  a 
fine,  has  first  gained  her  ctmsent  for  that  purpose  (*)  ;  but  this  does 
not  seem  to  be  the  true  ground,  for  although  the  wife  swear  by  her 
answer  that  she  never  assented  to  the  agreement,  yet  the  husband 
will  not  be  let  off  (f).  The  principle  upon  which  the  Court  ]m>- 
ceeds,  seems  to  he  this.  Hat  if  a  person  undertakes  that  anothw 
■hall  do  a  certain  act,  be  is  bound  to  procure  him  to  perform  it ; 
and,  therefore,  where  a  father  covenanted  that  his  son,  who  was 
then  under  age,  should  convey  lands  to  a  purchaser,  be  was  decreed 
to  procure  the  son  to  convey  on  bis  coming  of  age  (u),  (I). 

17.  Th»e  have  been  instances  of  coimnitting  the  husband  to  the 
tleet,  until  the  wife  should  convey  the  estate  ;  but  if  be  should 
make  it  appear,  that  he  could  not  prevail  on  bis  wife  to  joto,  it 
seems  that  he  must  of  necessity  be  dischai^ed,  upon  placing  the 
vendee  in  the  same  situation  as  if  the  agreement  had  never  been 
executed  (x). 

(p)  Martio  o.  Uitehell,  3  Jac  ft  Walk.  (»)  Winter  v.  Derreui,  S  P.  Wnu.  190, 
413;    Daniel   v.  Adame,   AjnbL   49S;    n.  (B). 

mtbtt  in  fkvOT  of  hei  b^ng  bonnd,  see  (I)  Withers  v.  Pinchaxd,  7  Vea.  Jan. 
a  Sogd.  Pow.  97 ;  and  see  put,  pi.  21.       47<,  cited. 

(a)  St«Bd  e.  Nalion,  2  Bear.  246.  (u)  Anon.  2  Cha.  Ca.  63. 

(r)  HaU  r.  Hardy,  3  P.  Wma.  187  ;  (i)  See  note  to  Hall  v.  Hardy,  S  P. 
BarrfaiKtan  v.  Home,  2  £q.  Ca.  Abr.  17,  WniB.  1S7 ;  Ottiead  r.  Eonnd,  4  Vin. 
pt  7  ;  Motrii  c.  Stepheoaon,  7  Vra. Jun.  Abr.  303,  ^.  4  i  8  Vea.  ian.  SIO  ;  and 
474-  See  Wlieeln  v.  Neirton,  Free.  Emery  v.  Waae,  S  Yea.  jun.  84B ;  and 
Clia.  le ;  Haddon'B  case,  Toth.  206 ;  and  see  Sedgwick  v.  Hargrave,  2  Vea.  fi7. 
MB  Griffin  V.  Taylor,  A.  lOfl,  odiL  ld4B. 

(I)  Ajid  it  ia  no  plea  to  an  action  at  law  for  breacb  of  the  agreement,  to  gay, 
tliat  the  third  person  had  nothing  to  do  with  it,  ot  no  estate  in  it,  for  the  defen- 
dant  hath  ondertaken  to  pTOcnre  it,  and  muBt  at  hia  peril — Stoughton  v.  Hawley, 
11.  I  W.  &  U.  Rot.  GS2,  B.  R.  jnd^ent  in  H.  after.  US.  A  question  has  been 
nosed,  whether  if  the  husband  navuig  contracted  to  sell  his  wife's  estate  aa  owner, 
die*,  i)ie  may  enforce  the  contract  against  the  purohaaer.  Humphrey!  v.  HoUia, 
Itc  73. 

(1)  8e*  Itah.  BpU.  Cbmth.  c.  JaqiiM,  S  Mm.  Oh.  77. 
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18.  In  a  late  case  (y),  Lord  Eldoa  seemed  to  be  of  opinion  that 
if  this  alarming  doctrine  were  perfectly  rei  tntegra,  he  should  hesi- 
tate before  be  would  hold  tbe  husband  bound  to  procure  the  wife 
to  join.  He  said,  that  if  a  man  chooses  to  contract  for  the  estate 
of  a  maiTied  woman,  he  knows  the  property  is  here.  The  pur- 
chaser is  bound  to  regard  the  policy  of  die  law ;  and  what  right 
*ba8  he  to  complain,  if  she  who,  according  to  law;  cannot  part  with 
her  property  but  hy  her  own  free  will,  lakes  advantage  of  the  loctu 
panitentia :  and  why  is  he  not  to  take  his  chance  of  damages 
agunst  the  husband  ?  And  after  showing  the  absurdity  which 
must  arise  by  adhering  to  the  contrary  doctrine,  he  added,  that 
there  was  difficulty  enough  to  make  him  pause,  before  he  should 
follow  the  last  two  authorities  ;  and  he  was  not  sure,  whether  it 
was  not  proper  to  have  the  judgment  of  the-  House  of  Lords,  to 
determine  which  of  the  decisions  on  this  point  ought  to  bind  us. 

19.  And  it  now  seems  perfectly  clear,  ^at  this  jurisdiction  is  to 
be  very  sparingly  exercised  fl),  and  that  equity  will  eagerly  seize 
on  any  reasonable  ground  as  a  bar  to  the  aid  of  the  Court  (z). — ■ 
Indeed  in  a  late  case  (a)  in  the  Court  of  Common  Pleas,  where  an 
action  was  brought  on  a  coveoaot  by  a  husband,  that  he  and  his 
wife  would  levy  a  fine,  and  he  could  not  procure  her  concurrence, 
the  learned  Chief  Justice  said,  that  the  covenant  upon  which  the 
action  was  brought  was  such  as  the  Court  of  Chaocery  would  not 
now  enforce;  and  he  added,  that  nothing  could  be  m(M«  absurd 
than  to  allow  a  married  woman  to  be  compelled  to  levy  a  fine, 
through  tbe  fear  of  her  husband  being  sued  and  threwa  into  gaol, 
when  the  general  principle  of  the  law  is,  that  a  married  woman 
shall  not  be  compelled  to  levy  a  fine.  This  observation  of  Chief 
Justice  Mansfield  must  have  considerable  bfluence  on  this  sub- 
ject,  although,  as  we  have  seen,  it  is  not  settled  that  equity  will, 
in  every  case,  refuse  to  compel  the  husband  to  procure  his  wife's 
concurrence.  The  substitution  for  recoveries  act  (b),  although  it 
alters  the  mode  of  conveyance  by  a  married  woman,  does  not  inter- 
fere with  the  rule  in  equity  on  this  head  (1). 

Jy)  Emerr  v.  Waae,  S  Vet.  inn.  SOS ;  (a)  Dsriea  o.  Jodm,  1  New  Rep.  3S7  ( 

1  lee  16  Vee.  jon.   36T;  Howdl  c.  and  see  Hutin  v.   Mitchell,   2  iac  ft 

George,  1  Madd.  1.  Walk.  426. 

(ij  See  OrtroadB.  Hound,  i  Tin.  Abr.  (i)  3  ft  *  Will.  4,  c   74,  •-  77,  pott, 

303,  pL  4  ;  Emery  e.   Wese,  uti  tup.;  ch.  11,  a.  4. 
Dftniel  v.  Adutu,  Ambl.  49S. 


(1)  See  2  Story  Eq.  Jni.  {731  to  }7S«  ;  2  K«nt  (6tb  wd.)  U» ;  Jnw  HnntOT,  t 
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30.  An  agnement  by  a  married  woman  having  sepante  estate 
for  the  puriJuut  of  property,  has  been  enforced  againat  the  seller, 
upon  the  ground  that  she  may  coalract  as  if  ahe  were  a  feme  sole 
for  the  purchase  of  an  estate,  and  that  her  separate  property  will 
be  bound  by  the  contract  although  she  do  not  refer  to  it  (c). 

21.  But  iu  a  case  (d)  berore  Sir  John  Leach,  where  the  coDtract 
was  entered  into  by  a  married  woman  (linog  separately  from  her 
*%u8band,  and  having  a  separate  estate  at  her  own  disposal  vested 
in  trustees),  to  purchase  a  teal  estate,  the  contract  was  in  her  own 
name,  and  described  her  as  the  wife  of  J.  Piatt,  living  separate 
from  her  husband,  and  having  a  separate  estate  vested  in  trustees 
for  her  sole  and  separate  use.  A  deposit  was  paid,  and  possession 
delivered  to  a  servant  of  the  lady's,  but  she  by  her  answer  denied 
that  she  bad  authorized  possession  to  be  taken,  or  had  exercised 
acts  of  ownership.  The  bill  was  filed  against  the  lady,  and  her 
husband,  and  her  trustees,  and  prayed  that  her  personal  estate 
might  be  declared  liable  to  make  good  the  purchase-money.  The 
answer  raised  the  point  of  liability.  The  title  was  referred  to  the 
Master  without  prejudice  to  (he  question  of  liability.  An  action 
had  been  brought  for  the  recovery  of  the  deposit  in  the  name  o( 
the  husband,  and  Sir  John  Leach,  although  the  Master  reported  in 
favor  of  the  title,  dismissed  the  bill  without  costs,  on  the  ground 
that  a  married  woman  could  not  by  a  general  engagement  bind 
apecficially  her  separate  estate,  although  she  could  by  an  informal 
iDstrument,  as  a  bond  or  note. 

22.  An  agreement  by  a  lunatic  cannot  of  course  be  carried  into 
a  specific  execution  ;  but  the  change  of  the  condition  of  a  person 
entering  into  an  agreement  by  becoming  lunatic,  will  not  alter  the 
right  of  the  parties ;  which  will  be  the  same  as  before,  provided 
they  can  come  at  the  remedy  (L).  As  if  the  legal  estate  is  vested 
in  trustees,  a  court  of  equity  wiU  decree  a  specific  performance  ;  and 
the  act  of  God  will  not  change  the  right  of  the  parties  ;  but  where 
the  legal  estate  was  vested  in  the  lunatic  himself,  that  would 
formerly  have  prevented  the  remedy  in  equity,  and  left  it  at  law  («) ; 


(if)  ChsBter  t.  PUtt,  Rolls,  Lag.  lib. 

EdwaidB,  1.    In  Weed  v.  Tmv,  2  Dong.  Ui,  it  tm  held  that  equity  will  not 
conpel  a  ipecific  performance,  by  a  huibukd,  of  hia  agreement  to  pTociu[e  hit  -wife 
to  j^  him  in  the  cMtveTtnoe  of  real  estate.    See  alio  Edington  v.  Haipei,  3  J,  J, 
Hanh.  S60. 
(1)  See  Swartwont  v.  Bur,  1  Barboiu,  «gs. 
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odIms  the  ptuchaser  wu  ntiified  with  tbs  enjoymeot  c^  the  estate 
which  a  decree  would  give  him,  and  chose  to  eDcouBter  the  incoo- 
venieoce  of  leavbg  the  legaJ  estate  outstanding  in  the  lunatic,  in 
which  case  a  specific  peifonnance  would  hare  been  decreed  in  his 
favor  (/).  But  this  aiKMsaly  a  now  removed  hj  the  1  Will.  4, 
c.  65  (g),  which  provides,  that  where  any  person  has  contracted  to 
sell  an  estate,  and  aflerwards  becomes  lunatic,  and  a  specific 
perfonnance  of  such  contract,  either  wholly  or  so  far  as  the  same 
rematos  to  be  peribrmed,  has  been  decreed  either  before  or  after  such 
lunacy,  it  shall  be  lawful  for  the  oomaiittee,  by  the  direction  or  the 
Ixird  Cbaocflllor,  to  convey  in  pursuance  of  such  decree,  and  the 
pufchase-money,  or  so  much  as  remains  unptud,  is  to  be  paid  to 
the  committee. 

93.  If  trustees,  under  a  power  of  sale,  make  a  legal  contract  for 
*sa1e  of  the  estate,  the  contract  binds  the  estate ;  and  though,  by 
the  deaths  of  parties,  the  power  should  be  extinguished,  yet  the 
contract  must  be  executed  by  those  who  have  got  an  interest  by 
the  extinguishment  of  the  power  (A). 

24.  If  an  infant  enter  into  a  contract  for  the  sale  or  purchase  of 
an  estate,  be  cannot  enforce  it  in  equity,  for  the  remedy  is  not 
mutual  (.")  (1). 

S5.  But  although  an  infant  cannot  be  compelled  to  complete  a 
CMilract  for  the  purchase  of  a  property,  yet  if  he  contract  for  an 
estate,  and  pay  a  deposit,  he  cannot  in  the  absence  of  fraud  recover 
it  back  because  he  declines  to  complete  the  purchase.     But  if  he 

(f)  HiU  v.  Wuren,  8  Yea.  jon.  60G.     292 ;  and  see  Shknnoiii  r.  Br»d«traet,  1 

(J)  See.  27.  Scho.  ft  Lef.  62. 

(ft)  Moitlock  e.  Buller,  10  Vw.  jnn.        (0  Flight  v.  BoUaud,  4  Rob*.  298. 


(1)  Bee  Benedict  e.  Lrnch,  I  falm.  Ch.  373 ;  Boacliei  v.  Vanbiukirk,  2  A.  K. 
JCarali'  346.   But  it  is  Imd  down,  u  a  general  rnle,  ttmt  infuiC7  ia  a  penonal  prir- 


ilese,  of  wMch  no  one  con  take  ndvantage  but  the  infant  himaelL     Chitty  Contr. 
(Stii  Am.  ed.)  148  and  cases  cited  in  note  (1) ;  and,  that,  therefore,  although  the 
'      !t  of  the  iniHit  be  VMdnble,  it  shall  bind  the  other  psitj,  ib.  note  (2) ;  tor 


being  an  indulgence  which  the  law  alloi*s  to  in&nts,  to  protect  and  secure  them 
frcmi  the  fraud  fod  imposition  of  othere,  it  can  be  intended  for  thmr  benefit  only, 
asd  ia  not  to  be  extended  to  persons  of  the  years  of  discretion,  who  are  presumed 
to  act  with  sufficient  cantion  and  eecuiity.  Were  it  otherwise,  thi«  pdvil^e,  in- 
■tead  of  being  an  advantage  to  the  infant,  might  in  many  casae  turn  greatly  to 
his  detrimeut.  ib.  Therefore  an  infant  may  sue  an  adolt  for  a  breach  of  promiM 
of  marriage,  although  the  latter  could  not  »ae  the  former  on  such  a  pronuM.  ib ; 
Hunt  D.  Peak,  fi  Cowen,  176 1  Willards.  Stone,  7  Cowen,22;  Cannon  v.  Alsbury, 
1  Manh.  78.  And  where  a  minor  by  ^immlf,  and  his  guardian,  agreed  to  let  si 
brm  to  the  defendant,  which  he  revised  to  hold  when  the  n '  >■     -  - 
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cmM  show  Att  fraud  had  been  pnctised  upon  binn,  it  wotild  be 
otherwise  (k). 

26.  See(»dly,  We  arc  to  coasider  the  rules  by  which  equi^  is 
guided  in  gnDting  a.  gipecific  perfbtmaiice,  with  reference  to  the 
agreement  itself. 

27.  We  shall,  in  the  subsequent  chapters  of  &is  treatise,  have 
occasion  to  consider  rather  at  large  is  what  cases  equity  will  at 
will  not  eoiorce  a  specific  perfoimanca  of  an  agreement  for  sale  of 
so  estate ;  and  it  will  in  thb  place,  therefore,  be  sufficient  to  state 
the  general  rules  by  which  equity  la  guided  in  compelling  th« 
specific  perfomUBce  of  agreements. 

28.  The  origiasl  foundation  of  these  decceea  was  simply  this, 
that  damages  at  law  would  not  gire  the  party  the  compensatioa  to 
which  be  was  entided  ;  that  is,  would  not  put  faim  in  a  situatioti  as 
beneficial  to  him  as  if  the  agreement  were  specifically  peribnned- 
Oo  this  ground  tbe  Court,  in  a  variety  of  cases,  has  retiised  to  in- 
terfere, where  Jrom  the  nature  of  the  case  the  damages  must 
necessarily  be  commensurate  to  the  injury  sustained  (I)  (1),  as,  6» 
instaace,  io  agreements  for  tiic,  purchase  of  stock,  it  being  the  same 
thing  to  the  party,  where  or  from  whom  tbe  stock  is  purchased, 
provided  he  receives  the  money  that  will  purchase  it ;  and  the 
Court  never  gives  relief  where  the  act  is  impossible  to  be  done, 
but  leaves  the  par^  to  his  remedy  at  law  (in).  But  the  sale  of  an 
annuity  payable  out  of  dividends  of  a  pardcular  stock  (n),  or  of  the 

(i)  Wilaon  V.  Ksane,   Peake's  Add.  (m)  Qroen   v.   Smith,    1  Atk.  rftsj 

Cm.  196.  [Sean  v.  BoBton,  16  Pick.  353 ;  Wood- 

(I)ETTmj^nii.  Annesley,  2Bra.C.Ca.  ward  v.  Hanis,  2  Barboui  Snp.  Ct.  B. 

«lj  Flint  ti.  Brandon,  8  Ves.jiiii.  163;  48B.1 

Hitf.pl.  109.  rCuddeecKntter.IUpoi-  (n)  Withy  ».  CotOe,  1  Sim.  &   8hi. 

ted,S'Vm.AbT.fi3S,PL2I;'WhiteLead.  171,  affirmed  npon  the  heaiing;  iTum. 

Cm.  in  Bqiuty,  (Am.  ed.)  520  et  seq.]  7S. 

(1)  Bean  c.  Boston,  16  Pick.  367  ;  Hatch  v.  Cobb,  4  John.  Ch.  S69 ;  Eemp- 

■hall  V.  Stane,  5  John.  Ch.  193 ;  Hepburn  v.  Dunlap,  1  Wheaton,  197  ;  Hapbum 
»,  Anid,  6  Clinch,  262  ;  Savery  v.  Spenca,  13  Alabama,  661.  The  ground  of 
the  jur^diedon  of  courts  of  equity  in  Buch  cases,  is,  that  a  coott  of  Uw  is  inad- 
eqoKte  to  decree  a  speciflo  performance,  and  ean  relieve  the  imured  party  only  by 
a  compenaatioQ  in  damaffOfl,  which,  in  many  casefl,  would  toll  far  ahoit  of  the 
ledreas  which  Ms  situation  might  lequire.  Wherevoi,  therefore,  the  paitr  want* 
the  thing  in  ipecie,  and  he  cannot  otherwise  be  fully  compensated,  couits  of  equity 
will  grant  Mm  a  epediic  peofoimance.  1  FonbL  Eq.  B.  1,  Ch.  I,  i6,  note  (o) ;  Ear- 
ne«  0.  Fielding,  2  Scho.  &  Let  BBS ;  Erringlon  v.  Annesley,  2  Brown  C.  C.  (Per- 
kins's ed.)  311—3*3  and  notea;  Madison  c.  Chinn,  3  J.  J.  Uarsh.  231  ;  Catkcart 


j.Babinson,  S  FeUrs,  264;  2  Story  Eq.  Jur.  {716;  Sears  t>.  Boston,  le  Pick.  357. 
The  juii«dictiDn  of  courts  of  equity  to  decree  specific  perfonnance  may  be  dis- 
dnctly  traced  back  to  the  reign  of  Edward  IV.  8  Ed.  IV.,  *.  b ;  Font!.  Ei^.  B.  1, 
Ch.  1,  (fi,  in  note;  2  SUuy  Eq.  .Iut.  j716;  Moseley  o.  Yi^in,  3  Sumner's  Veeey, 
184,  note. 
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right  to  a  divMend  upon  li  bankrupt's  estate  (c),  or  evsn  b  contnet 
*roT  stock  wbete  the  <^^ect  is  to  obtain  delivery  of  cwtifioates  wbicb 
confer  the  legal  title  toit  (p),iDa7beeaibrcedii]  equky  (1).  Tbese 
'  cases  show  what  weie  the  gnxiDds  od  whicb  courts  of  eqoity  first 
interfered,  bat  they  hare  constantly  held  that  the  party  who  comes 
into  equity  for  t  specific  perfonnance,  must  come  with  perfect  propri- 
ety of  conduct,  otherwise  they  will  leave  bira  to  his  remedy  at  lawff ). 
39.  The  decreeing  a  ^>eclfic  perfonowice  ib  a  matter  of  dieeretioa. 
but  it  is  not  an  aibttrary,  capricious  disoretioD ;  it  must  be  regu- 
lated upon  grounds  that  will  make  it  judioial  (r)  (3),  and  tba  peiiod 
at  which  the  Court  is  to  examine  die  agjreement  between  te  parties, 
is  the  time  when  they  contracted  (().  And  widotfbteAy  every 
agreement,  of  which  there  should  be  a  specific  exeeatioD,  ought  to 
be  in  writiog,  c^tain,  and  fair  in  all  its  parts  (3)  ;  and  tor  adequate 

M  AMoAej  V.  Vixon,  1  SiBi'fcStn.  18  Vgb.  jna-IS;  [3  StoT^Sq.  Jnr.  ^TSO.) 

607.  (r)  Per  Loird  Eldon,  see  7  Ves.  jun. 

(p)  Doloiet  V.  KotfaKhild,  1  Bim.  k  SS ;  and  iw  1  Atk.  IBS  ;  4  Btut.  26Sg ; 

Stu.  dSO.  JDtuanift  v.   Albret^t,    12  Davis  v.  SjMondi,  1  Cai^  i02. 

Bim.  189 ;  Shaw  e.  Kaher,  12  Jut.  162.1  (»)  HeyeU  v.  Huarey,  2  BaU  k  Beat 

(;)  Hainett  n.  Yialding,  2  Sctio.  k  Let.  988  j  EOazd.  v.  Laid  UtaitS,  1  Ball  fc 

t£3  ;  rnutpriiited  in  tbe  book]  ptr  Lord  Beat.  211,     (Uoore  s.  Fiu  Buidolph,  6 

Bodeadale  i  and  see  Cadraan  c.  Eomerr  Le^h,  176.] 


(1)  2  Story  Eq.  Jur,  *717a,  {718.  THe  true  rule  to  equity  is,  that  «  apedfic 
pwrfiiinianca  of  an  a^raetnent  ralating  to  chattali  ought  to  be  daoreed,  wfian  •qiiitf 
and  ooDSdance  leqiuie  it ;  as  in  case  of  pictui«a  and  ot^sr  things  of  pecuiiu  raluff 
and  attachment,  imd  when  the  remedy  by  action  at  law  for  danuges  would  be' 
inadeqaate^  and  no  oompetsnt  or  just  relief  could  br  othwwiM  aSarded.  2  Kent 
(Bill  ed.)  *S7,  note;  Sarter  v.  Gordon,  2  Hill  Ch.  129,  127  ;  Young  v.  Burton,  1 
iriCnllaii^S.  Car.)  265^  Clark  r.  Flint,  22  Pick.  231.  In  this  lost  caw  of  Claik. 
V.  Flint,  'Wilde  J.  aaid ; — "  The  reasona  given  for  a  distinetien  betweoi  real  and 
peraonal  estate  are  not  very  aatiafactory-  All,  as  it  seems  to  me,  that  can  be  fairly 
mfarred&omthecaseis  on  this  point  is,  that,  in  contracts  respecting  pcisonal  wtate, 
a  0<mipen8ation  in  damages  is  much  oftcner  a  complete  and  aatis&ctory  ronedyr 
than  it  is  in  thoae  which  relate  to  real  estate.  But  n  all  caiu,  if  a  party  has  not 
such  a  remedy,  a  court  of  equity  will  entertain  jurisdiction,  and  giant  r^ef  as 
justice  may  require."  See  Cowles  c.  Whitman,  to  Conn.  121,  126  ;  Murphy  v. 
Clark,!  Snudee  &  Manh.  221,232;  Butler  t.  Hicks,  11  Smedei  &  Uarsh.  79,86; 
Uechanios  Bank  of  Alexandria  v.  Seton,  1  Peters  (S.  C.)  3D0,  306  ;  Chamberlain 
e.  Blue,  6  Black£  491,  492  ;  Brown  v.  Oilliland,  3  Dcsanu.  S39,  S4I ;  Boy  v. 
HansborooKh,  1  Freeman  Ch.  633;  2  Story  Eq.  Jui.  {717  ;  Sanquirico  r.  Bene- 
detti,  1  Barbour,  316;  Stuyresantv.  Mayn,&c.  of  N.  York,  II  Fidge,  414;  Phil- 


).  C.  3  Cowen,  446  ;  Ferhinii  e.  Wright,  3  Bar.  k  M'Hen,  920  ; 
ti.  Hill,  4  Har.  k  M'Ben.  2A8  ;  CUtherall  t.  Onlvie,  1  D»aus.  2fi7 ;  Jenkins  v. 
Hogg,  3  Const  Rep.  (8.  Car.)  Ml ;  Besta  c.  Booker,  7  Smedes  k  Uanb.  708 ;  ~ 
Tobey  n.  Bristol,  3  Story  C.  C.  800 ;  Clement  c.  Keid,  9  Smedes  k  Marsh.  63G  ; 
Wedgewood  v.  Adams,  6  Bevan,  600. 

(3)  EendaU  tt.  Almy,  2  Sumner,  278  j  Carr  r.  Duval,  14  Peters,  77 ;  German  ■- 
Machin,  S  Paige,  2S8 ;  Seymour  v.  Delancey,  8  Jolm.  Ch.  226 ;  S.  C.  3  Cowen. 
446  i  Acker  v.  Phtsmx,  4  Faige,  306. 
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KmuHeaAaa  (l)  (1).  Tbe  Court  will  oev«r  depres  u  speci&c  pei- 
fonnaace,  unless  tbo  caso  of  tbe  ptaiiit^H  foSectij  deu  iiom  cii- 
OHsareaboR  knd  deceit  (u)  (2). 

90.  Tberaion  (x)  where  the  pwchuer  wis  pfauolifi',  ud  was  th« 
•riWs  agent,  a  specific  peribmuace  was  nfueed,  because  be  bad 
reprasflBted  to  tbe  seller  tbat  tbe  houses  bad  beea  iujund  by  t 
flood,  a»d  woidd  requiie  betweea  4X>L  aid  SOL  to  repair  tbeia, 
whereas  40k.  would  bavo  cepaired  tbe  damage.  He  was  eoosidered 
to  bare  boeia  gailty  of  a  degree  of  oisrepteMatation  operatiag  to  * 
certaj*  thou^  a  saiaU  extent,  and  tbat  iniarapfeBeDUtion  disquali* 
6ed  biBB  fraiB  ealibg  Jbr  tbe  aid  of  a  court  of  equity,  where  he  atOt 
oome,  as  it  is  said,  with  clean  bands.  He  must,  to  ^itle  him  to 
ralief,  be  liaUe  t*  bo  iaapulation  in  the  traMsactioa.  And  ia  a  lat«r 
case  (y),  the  Geurt  observed,  that  tbet«  was  no  ease  where  tb» 
Cout  had,  when  ntisrepreaeatatkn  was  the  giouad  of  a  contract, 
decreed  tbe  specific  performance  of  It,  and  nothiDg  would  be  more 
ilaBgerous  than  to  entertain  such  a  jwris(bctioo.  Tbe  principle 
■pon  which  perfermance  of  an  agreemokt  is  oompdled  requires 
tbat  it  mast  be  clear  of  tbe  intfiutatiaa  of  any  deceptioo.  Tbe  con- 
dact  of  the  person  seeking  it  must  be  free  frtRn  all  blame ;  mi»* 
representation,  erea  as  to  a  small  part  cmly,  prevents  him  from 
^applying  to  equity  far  relief.  He  must  come  with  perfect  pro* 
fmij  of  conduct ;  if  he  does  not,  that  alone  is  a  sufficient  answer 
to  Um  (3). 

SI.  And  accordingly,  where  a  peraon  for  whose  life  the  property 
was  held,  was  described  to  he  a  very  healthy  gentleman,  and  ii 
•notbw  passage,  a  healtby  gentleman,  and  tbe  sellers  had,  sbcctly 
befwe  the  sale,  insured  Ifae  life  at  a  sunf   exceeding  the  bigbeat 


378  ;  and  lee  3  Atk.  sas ;  EUard  v.  Lord  (x)  Cadman  0.  Homer,  IS  Vea.  Jnn. 

T.l.n,l.«,  1  B*U  k  Beatty,  211  i  Martin  It. 

•.Uitchall.  2Jac.ftWa].k.413:8tBiileT  (y)  LotdOennonte.  Tubunh,  ISte. 

-  •■           -  "  ua.  ft  M7L  Saj.  k  Walk.  112. 


(1)  SeyiaoUT  v.  DeUncey,  6  toim.  Ch.  312  ;  8.  &  S  Cowen,  4tf  ;  Cok  «.  Tio- 
«ot)uck,  9  Vaaoy  (Samaar'*  ad.)  S34  ;  Moth  s.  Atwood,  6  ib.  MS,  in  note. 

(2)  Clemont  v.  Reid,  S  Smedas  &  Marah.  f  Sfi ;  Uiller  v.  Chetwood,  1  Oraan  Ch. 
lae ;  Seymour  s.  Belancey,  S  Jokn.  Ch.ass  1  8.  C.  I  Cowon,  M6 ;  Ackn  r.  PluM- 
uix,  4  Foige,  306 )  Nvllia  v.  Claik,  20  Wendeill,  24 ;  Cothcart  v.  Bobuuon,  6  Peten, 
<S.  G.)  264,  276. 

(S)  Bat  s.  Stow,  S  Sandford  Oh.  Z9S ;  Schmidts.  LiTingrton,  3  £dwaid«,  213 ; 
B«Dadict  v.  Lyocb,  1  John.  Ch.  »7S,  378;  Rodman  e.ZUley,  ISuton  (N.  J.)  Oi. 
820 ;  Pattonon  v.  Mertx,  8  Watta,  374 ;  LiTin^Mon  r.  Pent  Inn  Co.  2  Patat 
390 ;  Ferkina  v.  U'Uavock,  Cooke,  417  ;  King  v.  Morford,  1  SuLton  rN.  J.)  Ch. 
374 ;  Catliaart  *.  Uobinaon,  5  Peteia  (8.  C.)  264,  276  (  Fishm  r.  Worr^  S  Watta 
*  a«ii.  478 ;  GurUy  v.  Hitwhiu,  t  Gill,  317  i  Yeaag  v.  Vtatt,  S  Oill,  3S7,  •!>■ 
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rata  chs^ed  for  a  healthy  life  of  the  same  age,  the  biD  of  ffie  seOam 
tor  a  specific  perfonnance  was  disimswd  with  costs  (x). 

33.  But,  as  we  have  seeo,  general  statements  hj  a  seller  maf 
not  amount  to  a  misrepresentatton — es  in  the  case  before  quoted, 
where  the  fine  for  renewal  was  stated  to  be  a  raaall  one,  and  that 
the  estate  was  nearly  equal  to  freehold,  and  those  representatioiis 
were  considered  to  be  indefinite.  Socfa  representatioBS  ought  to 
put  a  purdiaser  upon  inquiry.  But  if  the  seller  bnew  that  a  larger 
&ie  would  be  required,  and  that  the  purchaser  entertained  a  diftrent 
idea  of  the  fine,  that  would  be  a  ground  for  rescinding  the  contract. 
Where  the  purchaser  wished  to  ascertain  the  6at,  and  efiered  1501. 
towards  it,  if  the  seller  would  pay  the  remainder,  which  he  refiiaed 
to  do,  the  Court  said  that  they  could  not  put  the  purchaser  in  the 
ntuation  in  which  he  would  bare  been,  if  the  I50i.  had  been  ac- 
cepted. That  circumstance  (the  refusal  to  pay  beyond  the  1501.) 
ought  to  hare  put  him  upon  inquiry,  and  he  did  not  bring  himself 
within  any  rule  to  avoid  the  contract;  and  if  be  had,  be  caald  only 
have  rescinded  the  contract  (a), 

33.  A  court  of  equi^  does  not  afiect  to  weigh  the  actual  ralue^ 
Dor  to  innst  upon  an  eqninleot  in  contracts,  where  each  party  has 
equal  competence.  When  undue  advaatage  is  taken,  it  will  not 
enforce  the  ccmtract ;  but  it  cannot  listen  to  me  party,  saying, 
that  another  man  would  hare  given  him  more  money  or  bettar 
terms  than  be  agreed  to  take.  It  may  be  an  improrideiit  contract ; 
but  improvidence  or  inadequacy  do  not  determiDe  a  caait  of  equity 
against  decreeing  specific  performance  (tf)  (1). 

34.  Equity  will  m>t  decree  a  specific  perfonnance  of  an  agreement 
made  in  a  state  of  intoxicatxm,  aHbougb  the  party  was  not  draw> 
in  to  drink  by  the  plaintiff;  nor  will  it  decree  the  agreement  to  he 
delivered  up  ;  but  will  leave  the  parties  to  their  remedy  at  law  (c)  (S). 

(:)  Bmley  v.  CoUinB,  Yon.  317.  (e-)  Ci^g  v.  Holme,  IB  Vm.  jun.  14, 

(a)  Fenton  v.  Btowne,   14  Ves.  jun.  cited.     C^iqmar'a   ed.   note  (&).}    See 

144.     See  Lowndes  v.  Lsse,  2  Cox,  363.  S«y  c  fitrwick,  1    Vet.  ft   Boa.   Sfi ; 

(i)  SuUiTut  V.  Jacob,   1  MolL  477 ;  Liglitfbot  e.  Heron,  S  You.  ft  ColL  58G ; 

p^  Hirt,  L.  C.  Nagle  e.  Baylor,  S  Drn.  &  W«.  60. 


'.  Delanoey,  6  John. 
Ch.22«,3S3{  8.  C.  3  Cowen,4ie;  Umtnrne.  SeylnouT,4  Jolm.Ch.600;  Wood- 
cock D.  Bennett,  1  Cowen,  733 ;  Catlicart  c.  Robinson,  5  Peten  (S.  C.)  SSI. 

(2)  See  1  Story  Eq.  Jut.  {280,  }231i  Campbells.  KotehMn,  1  Bibb, 40e ;  Whit* 
V.  Cox,  3  Hayw.  S2 ;  Wiggleaworth  v.  Steers,  I  Hen.  ft  Mnn£  70;  Tayloi  v. 
Patrick,  1  Bibb,  ISB  :  Ratherford  e.  Raff,  4  DesKus.  3f  0 ;  Barrett  *.  Buxton,  3 
Aikeu,  167 ;  Uoirisou  d.  U'Leod.  2  Dev.  ft  Bat.  221 ;  Hutchinson  v.  Brown,  1 
Clarke,  403 ;  Ford  t>.  Hitchoock,  S  Ohio,  214  ;  CmaAt  t.  Jackson,  IS  Tennont, 
3M :  Pientio*  v.  Aebon,  2  Peige,  30. 
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85.  If  it  be  stipulated  in  a  coDtnct,  that  immediata  possesstoD 
■hall  be  givea  to  the  puichasar,  which  is  dcme,  but  b  consequence 
*of  disputes  as  to  the  title,  the  seller  afterwards  turn  the  purchaser 
out  of  possession,  he  abaodona  his  right  to   a   specific   perfbim- 

36.  A  court  of  equity  fiequentljr  decrees  a  specific  perfonnance 
n^eie  the  action  at  law  has  been  loet  by  the  default  of  the  very 
party  seeking  the  specific  pmformance,  if  it  be  notwithstanding 
iXHiscientious  that  that  agreenieDt  should  be  perfmmed,  as  in  cases 
where  the  terms  of  the  agreement  have  not  been  strictly  performed 
oa  the  part  of  the  person  seeking  specific  perfonnance ;  and  to 
SBStain  an  action  at  law,  perfonaaoce  must  be  averred  acoordiog 
to  the  very  temia  of  the  contract.  Notbtng  but  specific  execution 
of  the  contract,  so  far  as  it  can  be  executed,  will  do  justice  in  such 
a  case  (e)  (3). 

37.  Although  damages  may  be  recovered  at  law,  yet  equity  is 
Dot  therefore  oUiged  to  decree  a  specific  p^ormance ;  but  the 
Court  will  judge  on  the  whole  circumstances  of  the  case,  whether 
it  be  such  an  agreement  as  ought  to  be  carried  into  effect ;  for  a 
jury,  upon  inquiry,  may  find  very  smalt  damages,  and  then  it  would 
be  very  hard  to  carry  such  an  agreement  into  execution  in  equity, 
when  it  would  be  greatly  to  the  prqudice  of  the  party  against 
whom  it  should  be  decreed  to  be  executed  (/)  (3). 

38.  Thus  in  a  case  where  a  man  was  entitled  to  a  small  estate 
nndw  bis  father's  will,  given  on  concjiilion  that  if  be  should  sell  it 
in  twenty-five  years,  half  the  purchase  money  should  go  to  his 
brother;  he  agreed,  in  writing,  to  sell  it,  and  afterwards' refused 
to  carry  the  sale  into  execution,  pretending  to  have  been  inbni- 

(d)  EnatchhoU  e. Grubei, 8  Mar.  124.    Popee.  Harris, LoSt, 791,  cited;  White'! 

(e)  B»vi»  t.  Hone,  2  Scho.  &  Let  Ml,  case,  3  Swanat.  108,  n. ;  Cooto  b.  Cooto, 
748.     See  Lennon  v.  Nappei,  ibid.  684.     1  Sanaa,  k  SouL  663. 

(J)  Ptr  Lstd  Haidmcko,  MS.    Sea 

(1  j  Where  a  pnrchasar  of  land  via  let  into  poaBeaBion,  and  p^d  ■  part  of  the 
pnjcliaBe  looiie;,  under  the  contract,  bat  being  sued  by  the  vendor  for  the  bal- 
ance of  the  puitiuae  mooe;,  he  defended  on  the  gionnd  that  the  contract  iraa 
void  by  the  atatate  of  bands,  and  ao  defeated  the  action,  it  wag  held,  that  the  pnr- 
rhanrr  ■ftor  disafflnninK  and  abandoning  the  oontract,  wa«  not  entitled  to  a  spe- 
cifio  execution  thmeof  m  equity.    Payne  v.  Qravee,  6  Leigh,  661. 

(i)  See  2  Story  Eq.  Jur.  477fi  ;  Fonbl.  Eq.  B.  1,  Ch,  6,  §2  note  fe) ;  Wume  •. 
R^olda.S  Paige,  107;  Taylors.  Longwarthy,  14 Peters,  173  ;  Ferkina s.  Wrieht, 
3  Har.  &  M'Hen.  326 ;  CLitherall  v.  OgilTie,  1  Deaana.  2SS ;  Edwarda  v.  HandCey, 
Hardin,  102 ;  Voorliees  v.  BeMayer,  2  Barbooi,  Sap.  Ct.  37  ;  Lewia  e.  Wood*,  4 
Howard,  (Miaa.)  86  ;  Teria  n.  Richardaon,  7  Honioe,  6fi6. 

(3)  See  Sean  v.  Boflton,  16  Pick.  367  ;  Eilia  v.  Burden,  1  Alabama(N.  S.)  46S  ; 
P«rkiiia  e.  Wright,  3  Har.  ft  U'Han.  S26 ;  HaU  «.  Roai,  i  'Sayw.  202 ;  Perkin* 
e.  Hadley,  4  ib.  143. 
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cated  at  tbe  time.  A  Irill  was  brought  agaioit  biot  to  conpal  a 
specific  pedbnnaiice ;  and  Lord  Hardwidu  held,  that  without  tbe 
othw  ciicumatance,  the  hard^p  alone  of  losiag  hair  the  pur» 
ebase-mooey,  if  earned  into  ex«eutiaB,  was  suffickont  to  detennine 
the  discreUon  of  the  Court  not  to  interfere,  but  leare  (beoi  t* 
law  (g). 

39.  Nor  wiU  equity  interpose,  if  the  party  who  is  called  npoo 
to  do  the  act  is  not  lawfiiUy  competent  to  do  "it ;  for  that, 
unonpt  other  inconreniences,  v/aaid  expose  him  to  a  aew  action 
tor  damages  (h)  (1). 

*40.  But  although  a  corenaot  ought  aot  to  be  performed  litep- 
ally,  yet  equity  will  execute  it  according  to  a  consdentioBB 
modification  of  it,  to  do  justice  as  far  as  circumstances  will 
petmit  (0  (2). 

41.  Prima  fade,  a  man  who  agrees  to  take  an  uoder-kose 
must  know  that  he  is  bound  by  all  the  corenants  contained  in 
the  ori^al  lease,  and  therefore,  such  a  purchaaw  csimot  object 
to  usual  covenants.  And  as  it  is  hbduty  to  mform  himself  of  the 
covenants  contained  in  the  original  lean,  if  be  eoten  and  lakes 
posses^cHi  of  tbe  property,  be  may  be  bound  by  even  unusual 
coveoants.  And  if  the  deeds  are  brought  to  Ins  solicitor  for 
inapectian  before  the  contract,  who  does,  or  might  inspect  them, 
he  will  be  considered  to  have  purchased  with  nhtice  of  the  cove* 
sants  (k).  But  although  a  man  knows  that  the  seller  is  oi^  a 
lessee,  yet  if  tbe  agreement  contains  stipulations,  the  purchaser 
may  rely  upon  them,  because  such  an  agroMnent  amounts  to  a 
representatioa  that  the  seller  is  not  prevented  fivm  granting  such 
terms,  and  if  they  are  contrary  to  the  covenants  in  the  original 
lease,  the  purchaser  is  not  bound  (I).  So  if  the  purchaser  state 
the  object  which  he  has  in  purchasing,  and  the  seller  b  silent  as 
to  a  covenant   in   tbe  lease   prohilnting   that  object,  hb  silence 

(g)  Fun  e.  Brown,  2  Ves.  S07>  dted; 
Coatigui  V.  Eutler,  2  Scho.  &  Lef.  160. 
See  2  Ball  ft  Beatt]',  2S3 ;  Howell  v.  Ik)  Cossei  v.  CoUinge,  3  M;L  &  Kee. 
George,  1  Usdd.  I ;  Wedgwood  r.  Ad-  2S3  :  Flight  c.  Bartan,  it.  282 ;  Propert 
■ma,  6  BesT.  SOO.  e.  Parker,  tb.  2S0. 

(A)  Hunett  V.  Tiel^ng,  2  Scho.  &  (/)  Van  c.  Corpe,  3  Ujrl.  ft  Kee.  269. 
l^  AS4 ;  Ellaid  v.   Lord  IJandafi;   I 

(I)  Equity  will  iiot  h*Ip  •  party  in  the  perfoniuiuse  of  an 


pnrpoae  to  defrsnd  cieditora.  St  John  e.  Benedict,  S  John.  Ch.  Ill ;  Eenick  v. 
Grew,  S  Wendell,  679.  Bee  ITDermed  v.  U'Cartland.  Hardin.  18;  Haunaj  «. 
Eve,  3  Cranoh,  2*2. 

(3)  Bee  Chamitai  e.  Brownt  S  John.  Ch.  iW  i  Bams^  a.  Brallafiicd.  2  D«aana. 
«83. 
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wonkl  be  equimlcat  to  a  represeotatioa  that  tbere  was  bo  such 
prohibitOTT-  cOTenaot ;  and  it  is  unimportant  that  the  seller'  was 
not  ewafe  of  the  extent  or  operetioQ  of  the  coTenant  (»). 

49.  Suppremo  am,  as  well  as  tuggettio  falti,  is  a  ground  to 
rescind  an  agreement,  or  at  least  not  to  can;  it  into  execution  (n) 
(1),  aod  even  an  industrious  ooncealnaent,  during  a  treaty,  of  ^e 
necessary  repair  of  a  wall  to  {»otect  the  estate  from  a  rirer,  which 
was  fi  ooDsideiable  etitgoing,  has  been  deemed  a  sufficient  ground 
to  withhold  die  aid  of  equity  from  a  vendor  (o). 

43.  So  where  there  is  a  mistake  between  the  parties  as  to  what 
was  sold,  the  Court  will  not  interfere  in  favor  of  either  party  (ji) 
(9).  And  h  will  not  carry  an  agreement  into  effect  where,  by  the 
death  of  a  party,  which  was  unknown  to  both  seller  and  purchaser,  Ae 
seUer  had  a  greater  interest  than  was  supposed,  although  he 
*^ld  all  his  present  and  future  interest  (  q).  And  if  a  man,  being 
employed  to  bid  for  an  estate  to  prevent  its  b^g  sold  at  an  under- 
value, by  mistake  buy  another  estate  belonging  to  another  person 
previously  put  up  on  the  same  day  end  place,  by  the  same  auc- 
tioneer, the  Court  will  not  compel  him  to  complete  the  purchase, 
bat  will  leave  the  seller  to  his  action  for  damages  (r). 

44.  Even  mere  surprise  on  third  persoos  at  a  sale  by  auction, 
has  been  <leemed  sufficirat  to  prevent  the  Court  horn  assisting  a 
jnirchaser  (3) ;  as  where  the  known  agmt  of  the  seller  bid  for  the 
estate  00  b^alf  of  the  purchaser,  and  other  persons  present,  think- 
ing be  was  biddmg  as  a  pu6n3r  on  the  part  of  the  vendor,  were 
deterred  from  bidding  (').  So,  in  a  recent  case,  where  a  purchaser, 
previiwsly  to  ti>e  sale  by  auction,  told  the  vendor  that  he  would 
have  nothing  to  do  with  the  estate,  but  afterwards  went  to  the 

(Ht)Ri|^t«.Battatt,SH)'L&Kee.282.  ClowM,   15  Ym.  jnn.  IM;  Clovw  v. 

In)  See   Biuton  r.   Cooper,   3  Atk.  Hignuson,  1  Ves.  ft  Bea.  £24 ;  HaneU 

tSS ;  B.  C.  MS. ;'  Howard  v.  Bopkiiu,  2  e.  Yiddmg,  2  8cho.  ft  Lc£  BS*  ;  Neap 

Atk.  371 ;  Yonng  v.  CltA,  Pieo.  Cha.  v.  Abbott,  C.  Coop.  333. 

138  ;  1  Trea.  £q.  ch.  iL  s.  8  ;  1  Ball  &  (;)  Colyei  v.  CU7,  7  Beav.  IBS ;  con- 

Bmltf,   34t  ;   Lord  aarnumt  v.   Taa-  rider  the  extent  of  the  reUef. 

bugh.  Use  &  Walk.  112.  (rj  Ualina  v.  frmman,  2  Kee.  25. 

(□}  Shirle}'  V.  Stratton,  1  Bra.  C.  C.  (>)  Twiaing  v.  Monis,  2  Bro.  C.  C. 

440  [Fsrkuu'B  ed. noUa.]     SoeSmaUv.  826.     [Perkini's  ed. note*.]     SeeS  Vm. 

Atwood,  S  Cla.  ft  Iln.  232.  jun.  338  1  10  Vee.  Jun,  30£,  313,  3S8  ; 

(p)  Sm  1  Vei-jnn.  211 1  6  Vee.  jtm.  and  see  Willan  o.Willan,  16  Vo«.  jim. 

33s  ;  IS   Vea.  jun.   427  ;  TTiggimuin  v.  72  ;  UBgrane  v.  Atchbotd,  1  Bow.  lOT. 

(1)  Wamer  c.  Daniels,  1  Wood,  ft  Minot,  90,  108  ;  Torrey  «.  Book.  1  Oreen 
Ch.  167;  "WtXea  v.  Uattiagley,  1  Bibb,  214;  linngaton  v.  Peru  Iiom  Co.  3 
Paige,  890. 

(3)See  QTMoec  Batemaa,  2  Wood,  ft  ICnot,  US. 

(8)  See  Uortlock  «.  BoUei,  10  Ytaej  (Snnmer'a  ed.)  2S2  and  note  (d).  ' 
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sa]e,  wAere  he  wot  comidered  by  the  company  at  a  puffer  (I),  and 
bid  6,0002.  for  the  estate,  which  was  kcocked  down  to  him  at  that 
sum  from  the  misapprehension  of  the  person  appointed  to  bid  for 
the  vendor,  who  ought  to  have  bid  9,0002.,  and  the  mistake  was 
instantly  explained,  a  specific  perfbnnance  was  refused  (t). 

45.  If  the  conbact  be  founded  on  fraudulent  misrepresentations, 
such  as  would  in  a  court  of  law  be  suffident  to  support  an  action 
on  the  case,  it  may  in  a  court  of  equity  be  rescinded.  The  fraud 
may  consist  in  the  misrepresentation  of  a  fact  material  to  the  con- 
tract, where  the  truth  of  that  is  known  to  the  one  party,  and  un- 
known to  the  other,  and  the  misrepresentation  is  intentionally 
made  with  a  view  of  procuring  a  more  advantageous  ccmtract  than 
the  real  bets,  if  truly  stated,  would  have  warranted ;  and  in  Such 
a  case  equity  would  rescind  tbe  contract  (m). 

46.  If  an  agent,  employed  to  sell  an  estate,  sell  it  in  a  manner 
not  authorized  by  the  authority  given  to  him,  a  specific  perform- 
ance will  not  be  decreed  agabst  the  principal,  although  the  estate 
be  sold  for  a  greater  price  than  he  Required  for  it  (v).  At  least, 
*it  is  clearly  settied,  that  if  an  agent  is  empowered  to  sell  an  estate 
by  public  auction,  a  sale  by  private  contract  is  not  within  his 
autb(mty.  For  although  the  owner  may  have  fixed  tbe  price,  yet 
the  estate  might  bave  sold  for  more  at  a  public  auction.  But  if 
an  agent  is  directed  to  sell  an  estate  ;by  private  contract,  and  he 
dispose  of  it  by  public  auction  fw  a  larger  sum  than  tbe  principal 
required,  it  still  seems  open  to  contuid  that  tbe  purchaser  may 
enforce  a  specific  performance  of  tiie  contract,  unleis  scane  partic- 
ular reason  should  occur  to  iuduce  the  Court  to  refiise  its  aid, 

47.  In  Mortlock  v.  Buller  (x),  Lord  Eldon  said  he  should  hesitate 
long  before  he  should  state  as  a  clear  proposition,  that  where 
the  tide  to  a  specific  performance  is  founded  in  a  gross  breach  of 
trust  by  au  agent  to  his  principal,  a  court  of  equity  would  assist 
the  plaintiff  in  the  purpose  of  availing  himself  of  that  breach  of 
trust ;  and  whether  the  principal  would  not  authorize  the  Court 
to  leave  him  to  law,  and  not  to  let  him  come  for  a  remedy  beyond 
that     There  were,  he  added,  dicta  enough  well  to  authorize  that. 

(OMMonn.Anaitage.lSVea.jtm.  25.  iluimc.  Langley,  1  You.  &  CoIL  C.  C. 

See  HUl  v.  Bnckley,  17  Vee.  jnn.  394.  176 ;  Whiter.  Cuddoo, 8  Oa. & Kn.  7aS. 

(w)  LoveU  V.  Hicks,  2  You.  &  CoU.  (x)  10  VM.jnn.293;  (sdteethe  clo«e 

4(1 ;  Tide  infra,  s.  4,  of  the  Judgment,  Ord  v.  Noel,  S  Hidd. 

(«}  Daniel  o.  Adams,  Ambl.  49fi  \  et  43S ;  Bridgei  v.  Rice,  1   Jac.  &  Walk. 

md»  a  divtum  by  Lord  Mdon  in  Coles  v.  74 ;  Turner  &  Harrey,  Jac  169  i  Heale 

Trecothick,  1  Smitli'H  Rep.  247  i  Hel-  v.  Mackenzie,  1  See.  474. 

(I)  This  is  stated  in  tbe  judgment,  bat  fu.  whether  it  appeared  in  evidence. 
[•340] 
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48.  And  when  tiustees  for  sale  of  in  estate  anler  inlo  a  cod> 
trtct,  which  vould  be  deemed  a  hreach  of  trust,  equity  will  not 
only  refiise  to  interfere  in  feror  of  the  purohusr,  but  will  evm  at 
the  suit  of  the  oettuit  fue  inut  restrain  the  tiustees  from  executing 
the  coatraot,  and  the  purchaser  will  be  left  to  hie  retnedy  at  ' 
law(y). 

49.  Where  a  power  of  sale  is  given  to  trustees,  altbou^  to  be 
wcecuted  at  ihe  request  of  the  tenant  £ir  life,  it  is  discretiotur3r 
in  them  whether  they  will  exercbe  the  power,  and  therefore  if 
they  think  it  disadvantageous  to  their  eettuit  que  tnut,  they  caib- 
aot  be  compiled  to  adopt  a  contract  entered  into  by  the  tenuit 
iot  life  far  sale  of  the  estate  (x). 

50.  But  if  the  tenant  for  life  sell,  it  may  be  referred  to  the  Mas- 
ter to  inquire  whether  he  can,  by  application  to  the  trustees,  pn- 
eare  a  good  tide  to  be  made  (a). 

51.  If  a  person,  entitled  in  default  of  execution  of  a  power  of 
sale,  contract  to  sell  the  estate,  not  as  owner,  but  merely  as  the 
agent  of  the  trustees,  and  the  contract  could  not,  under  the  d^■ 
cumstances,  have  been  carried  into  execution  against  the  trustees, 
*ft  will  not  be  enf(»«ed  against  the  agent,  although  he  himself 
become  entitled  to  the  estate  before  the  decree  (&),  (I). 

53.  Where  a  person  takes  upon  himself  to  contract  for  the  sale 
of  an  estate,  and  is  not  absolute  owner  of  it,  nor  has  it  in  his  power 
by  the  ordinary  course  of  law  or  equity  to  make  himself  so  ;  though 
the  owner  oSitr  to  make  the  seller  a  title,  yet  equity  will  not  force 
the  buyer  to  take  it,  for  every  seller  ought  to  be  a  botut  fide  con- 
tractor (e)  :  and  it  would  lead  to  infinite  mischief  if  one  man  vvm 
pennitted  to  speculate  upon  the  sale  of  another's  estate.     Bendes, 

(y)  Moitlock  e.  BuUer,  10  Ves.  jim.  (c}  Tendiing  v.  London,  3   Eq.  Ca. 

292.     See  HIU  v.  Buckloj,  17  Vesjun.  Abr.  6B0,  pL  9.     Bee  10  Vw.  jnn.  S15 ; 

SM  ;  Bii^sc  0.  Bio*,  1  I«c.  ft  Walk,  utd   1   lu.  ft  Walk.  421  ;  and  pwy, 

74  ;  Wood  t.  Bicbardaon,  1  BeaT.  174  ;  wliethei  there  is  any  cale,  in  wMch.  a 

^onvpaon  v.  BUckatone,  6  Bear.  470.  man,  knoiring  htm —If  not  to  Iistb  any 

r=)  Thomaa  e.  Deiing,   1  Kee.  72S ;  title,  tuu  been  allowed  to  enforce  th« 

Tide  nmv,  ch.  2.  contract  by  nocuing  a  title  bslbro  the 

(a)  On^ham  r.  OKtm,  3  Be«v.  124.  raport.     See  Bryan  v.  Lewii,  1  Mood.  * 

(t)  Mortlock  «.  Boiler,  10  Vea.  jnn.  Ry.  380. 
392. 

(I)  Fnna  the  papera  in  thia  cnue,  it  aeema  that  Mr.  Boiler  treated  with  Mi. 
H^tlock  aa  the  owno:  of  the  estate,  and  tMi  appeared  from  the  receipt  for  the 
poichaae-money,  where  the  eatate  waa  called,  ■■  the  property  of  John  BuUer,  Eaq.," 
md  Mr.  Mortlodi  had  not  any  knowledge  whatever  that  the  eatate  vai  in  aetue. 
ment.     See  Lawrenaon  «.  Butler,  1  Stji.  St  Lsfl  13. 

Since  this  note  was  written,  an  action  brooeht  by  Mr.  Mortlock  against  tSx. 
Bnller,  for  breach  of  contract,  came  on  for  tri^  when  it  waa  comptomiaed  on 
twnu  very  adTantagaona  to  the  plaintiff.  8«e  2  Ball  k  Baatty,  60 ;  and  aee  3 
Dow,  518. 
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tiie  ramedy  is  aot  mutual,  which  perhaps  is  of  itself  a  sufficient 
otgectioa  to  a  case  of  thb  nature.  In  Atmiger  v,  Clariis  (d),  a 
tenant  for  life  contracted  to  sell  the.  inheritaDce  ;  after  bis  death, 
his  son  who  was  entitled  to  the  estate  in  remainder,  and  was  not 
bound  by  his  father's  coveoaat,  brought  a  bill  for  a  specific  per- 
formance Hgainst  the  purchaser,  and  it  was  dismissed  chiefly  upon 
this  princijrfe,  that  tbe  rumedy  was  not  mntuBl.  And  in  Hoti  v. 
Hoy  (e),  it  was  said,  that  if  ji  sells  B's  estate,  although  S  is  wil- 
Ung  to  con&rm  the  contract,  A  cannot  enforce  it:  there  is  no 
mutuality.  So  an  infant  cannot  specifically  enforce  a  coutract  by 
himself  for  sale,  because  tiiere  is  no  mutuality  {/)■  But  in  Williami 
t.  Carter  (ff),  the  estate  was  sold,  and  it  was  afWwards  dbcovered 
that  it  was  bound  by  marriage  articles,  which  it  was  decided  in  a 
suit  instituted  for  tbe  purpose,  authorized  the  introduction  of  t 
power  of  sale  in  the  trustees,  and  thereupon  a  Inll  was  filed  by 
tiiem  and  tbe  seller  for  a  specific  performance.  Tbe  Vice-Chan- 
cellor  OTerraled  the  objection,  that  there  was  no  mutuality  in  the 
agreement,  and  decreed  a  specific  performance. 

*53.  But  of  course  the  rule  does  not  apply  to  a  seller  in  posses- 
rion,  where  it  turns  out  that  he  has  not  a  title  to  a  small  part;  be 
may  purchase  the  part,  and  malce  good  bis  own  sale  (A)  ;  or  where, 
although  there  is  a  power  to  impeach  his  tide  to  the  whole  estate, 
he  obtains  a  release  of  the  adverse  right  before  tbe  purchaser  is 
entitled  to  be  released  (OCO- 

54.  On  the  other  hand,  where  a  honafidt  vendor  has  not  a  title 
to  ^e  estate,  the  Court  will  leave  tbe  purchaser  to  his  remedy 
upon  tiie  articles  at  law  (Ti),  where  in  most  cases  he  would  obtain 
nominal  damages  only  (I).  But  where  the  purchaser  is  williog  to 
take  the  title,  such  as  it  is,  it  is  apprehended  that  be  may  do 
so  (ffl). 

55.  But  where  a  tenant  for  life  with  a  power  of  sale,  first  set- 
tling other  estates  of  equal  or  better  value,  sold  the  estate  under 

■    (d)  Bunb.  Ill ;  iM  poit,  ch.  7 ;  Hun-  C.  C.  60S. 

iUoD  c.  Qruit,  3  Dow,  S3.  {k)  Crop   e.  Norton,   3   Atk.   74 ;  9 

(a)  V.  C.  23  Feb.  1B20,  US.  Mod.  233  ;  Comnall  v.  WilUAma,  CoUe*, 

{/)  Flight  p.  Bolland,  4  Rum.  3B8.  P.  C.  390 ;  Benet  College  o.  Cuey,  % 

(g)  MS.  V.  C.  1821 ;  London  and  Bir-  Bro.  C.  C.  390. 

minghun  Railwav  Company  e.  Winter,  (I)  Fletmiean  v.  Thomliill,  2  Blscklt. 

1  Cra.  &  Phil.  B7 ;  flee  Adama  v.  Broke,  1078 ;  and  aes  3  Bos.  h  PolL  187.    S«e 

1  YOU.&  CoU.  C.  C.627;  Saliilniiy  v.  Brig's  cafle,  Palm.  364.    Videpuf. 

Hatcher,  2  You.  &  ColL  C.  C.  5*.  (m)  See  Hamen  v.  Yielding,  2  Seho. 

(A)  Chamberlain  v.  Lee,  10  Sim.  Hi.  tt  Let  949  :  and;H»(,  eh.  10. 

{•}  Eyston  c  Symonds,  I  You.  &  Ci^ 
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an  apprehmsion  that  he  had  power  to  coawy  the  fee,  die  Court 
refiisfld  to  compel  him  to  settle  aaotber  estate,  in  order  to  enable 
bira  to  complete  hia  contract  (n). 

56.  To  enable  the  Court  to  decree  a  specific  performance  against 
a  vendor,  it  is  not,  however,  necessary  that  he  should  hare  the 
legal  estate ;  ibr  if  he  baa  an  equitable  title,  a  perfbnnance  in 
specie  will  be  decreed  (o),  and  he  must  obtab  the  coDCurrence  of 
the  persons  seised  of  the  legal  estate  (1). 

57.  Although,  as  we  have  seen,  a  vendor  cannot  demand  the 
aid  of  equity,  unless  he  is  a  bona  fide  contractor,  yet  the  circum- 
stance that  the  purchaser  is  a  nominal  contractor,  and  purchases 
in  tiust  Jor  anodier  person,  is  immaterial ;  fiw  it  happens,  in  a  vast 
^oportion  of  cases,  that  the  contract  is  entered  into  in  the  name 
of  a  trustee  ( j>),  and  the  mere  fact  of  a  quarrel  having  taken  place 
between  the  vender  and  the  real  purchaser,  totally  unconnected 
with  the  subject  of  the  contract  (g),  or  even  a  bare  refiisal  by  the 
vendor  to  deal  with  the  real  contractor  (r),  is  not  a  sufficient 
ground  to  rehse  a  perfWmance  in  specie  of  the  agreement. 

58.  But  if  a  person  apply  to  purchase  on  estate,  and  the  vendor 
expressly  refuse  to  treat  with  him,  unless  the  money  is  paid  down, 
which  be  b  unable  to  do,  but  procures  some  other  person  to  pur- 

(h)  Hovell  V.  Ocoi^,  1  Madd.  1.  {q)  6.  C. 

(0)  Crop  e.  Norton,  2  Atk.  74.  See  (r)  Lord  Irnluaii  «.  Child,  1  Bro.  C. 
Cofltigaja  V.  Hatt!ei,  !  Scho.  &  Le£  ISO.    C.  92. 

rf>)HBU«.'V7arTen.9'Ve8.  jnn.  60S. 

(1)  ConrtB  of  Equity  will  not  decree  the  speccBe  perAwKmoe  of  an  agncnaent 
of  sale,  and  oblige  tlie  purcliawi  to  accept  a  title,  whieh  the  Tendoi  cannot  maka 
out  to  be  cleoilv  good  and  free  from  incumbraiiDa.  Battel  c.  O'Rear,  1  Deaaiu. 
282 ;  Lewis  v.  fiemdon,  3  Litt.  3S8  ;  Eelley  v.  Biadford,  8  Bihb,  317  ;  Bermcnu 
V.  Delancey,  1  HopkiiLS,  136  ;  Ydiuut  c.  LiUaid,  1  Manh.  iSZ;  Uorganv.  Mar* 
gan,  2  Wlieaton,  290,  299  ;  Koed  e.  Hoe,  9  Yergec,  383 ;  Watt*  ».  Waddle,  8  Pa- 
ten, 389  ;  Hepbiuii  v.  Dunlap,  1  WLeaton,  179  ;  Beckirith  c  Koons,  6  B.  MoA- 
roe,  222  ;  'Winne  v.  KaynoldB,  6  Paige,  407.  It  is  auficient,  botTereT,  if  tlie  ven. 
doi  ia  sUe  to  make  Out  a  good  title  before  decree  pionounced,  idtbongh  he  had 
Brot  a  good  title  whea  the  contract  irai  made ;  Hepburn  c.  Auld,  S  Crimoh,  263. 
375  ;  Fiulej  v.  Lynch,  3  Bibb,  S66  ;  Tyrce  c.  'Williama,  3  Bibb,  36B ;  Seymoor  e. 
Delancey,  3  Cowen,  146  ;  Fierce  n.  Nichola,  1  Paige,  244  ;  Coltan  v.  Ward,  > 
MoBioe,  304,  813 ;  Baldwin  c  Salter,  8  Paige,  473  ;  Dutch  Church,  lie.  v.  Mott, 
7  Paige,  78  ;  nnl^a  there  ia  material  injury  cansed  by  the  delay ;  Dutch  Church, 
ftc  v.  Mott,  7  Paige,  78  ;  Nodine  v.  Oiaanfleld,  7  Paige,  S44  ;  or  time  i>  of  tAia 
eaaence  of  the  contiact ;  Wells  e.  Smith,  7  Paige,  22  ;  S.  C.  2  Edwards,  78  ;  Mar- 
qnii  of  Hertford  v.  Boore,  S  Vesey,  (Sumner'e  ed. )  T 19,  in  note.  But  equity  will 
not  relieve  a  purchaser,  who  had  a  fall  knowledge  of  the  defect  in  the  title ; 
C^addock  t>.  Shirley,  3  Maiah.  288 ;  or  if  his  conduet  he«  amounted  to  a  waiver 
of  the  abjection  j  Boach  v.  Rutherford,  4  Desaus.  126.  See  Ramaay  i>.  Brailaford, 
3  Deaaus.  SBO,  £91.  See  farther  on  the  suUect  of  enforcing  agreements  in  casw 
of  doubtful  Bad  defectiTe  Citlee,  Tomlin  v.  M'Chord,  fi  J.  J.  Marsh.  136 ;  Baale  r. 
StdTaloy,  8  Leigh,  66Sj  Bryan  •.  Beed,  1  Dev  -  -  -  --  —  ,_  , .. 
1  VLean,  300 ;  Cooper  ▼.  Danna,  4  Brown,  C 
Roake  e.  Eidd,  6  Sumner's  Vesey,  647,  note. 
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dnue  *tfafl  Mtato  oa  bis  accouot,  it  seems  clear,  that  at  lent  tb« 
tune  appointed  for  payment  of  the  money  will  be  deemed  of  tho 
veiy  essence  of  the  contract  («)  (I).  So  if  a  person  ap[rfy  to  pur- 
ebue  an  estate  on  behalf  of  A,  for  whom  the  vendor  has  a  great 
nhie  or  auction,  and  the  vendor  is  induced  to  take  less  for  the 
oBtate  tban  he  otherwise  would  have  d<xie ;  or  even,  perhaps^ 
without  this  circumstance,  the  agreement  cannot  be  eof(»ced 
agamst  the  vendor,  if  it  be  made  on  behalf  of  any  other  peram 
than  A ;  but  if  A  will  patronise  the  sale,  exeouttm  of  the  agree- 
Btent  most  be  compelled,  altbmigb  he  may  sell  the  estate  the  next 
day  to  the  fiaudnlent  purchaser  (t)  (II). 

59.  The  case  of  Scott  v.  Langsti^e  (u),  was  decided  on  the 
aame  principle.  A  purchaser  of  a  house  adjoinmg  to  a  bouse 
'^tcGupied  by  the  vendor,  agreed  with  the  vendor,  though  it  was 
not  made  part  of  the  written  contract,  that  he  would  not  letse  the 

((}  Popbsm  V.  Byre,  LoSt,  7BS.    Mi.  featherMonliAii^  v.  Femwlck,  17  \m. 

Brown's  note  of  this  caw  erince^  the  jun.  398. 

danger   of   idying  on  ahmt  not«  of        (f)  Philtpa  e.  I>iike  </  BiuUnBliaai, 

Cwei;i«elBH>.C.C.9^n.  SeeO-Hei-  1  Vem.  227. 

HhT  V.  Hedgei,  I  Shoalea  k  Lefror'a        (u)  LoSt,  797,  708,   dted;   and  iev 

B^  128 ;  but  note,  that  dmb  wm  b»-  Bonnott  v.    Sadler,   1«  Voa.  inn.  fi27  i 

tween    landlord  and   tmant ;   utd   see  Fellowea  v.  Lord  Ovydyr,  1  &m.  63. 

(I)  The  L.  C.  B.  in  ddivning  Judgment  in  Dbtu  v.  STinondji,  1  Coz,  107.  ob- 
Hrred,  that  in  Eyre  e.  Popham  rsoomding  to  the  talae  report  of  it],  it  aecDMd  m 
if  conoealing  the  name  of  a  purchaser  wai  a  auffioieiit  reason  for  ni^  decreeing  • 
pwfimnanoe ;  adding,  how^rec,  ne  may  doubt  paiticular  cases  withont  ihaking 
fte^noi^  [upon  whitdi  the  Court  acta  in  refusing  to  inteifera],  irliich  ia  dear. 

(II)  In  Ur.  ILaithby'a  edition  it  ii  said  that  a  specific  performance  was  decreed. 
1%e  prindple,  howens,  is  now  veil  eatablkhed.  In  Roger  North'i  LdiiB  of  tlw 
Locd  Keeper  (toL  iL  p.  180,  LSI),  he  tho*  itatea  the  caee:— 

I  may  state  another  case,  in  irhlch  it  appeared  his  Lordship's  oonatderatioD  ot 
Justice  sormonnted  his  will,  which  waa  alwaya  inclined  to  be  good  to  thoae  of  his 
rnnftsfionj  eapeciaUy  if  he  had  a  nal  Tslue  and  ealeem  for  them.  The  Duke  tt 
Bucks  was  disposed  to  sell  an  estate  in  Leicestershire.  It  was  while  my  Lord 
NettingliBm  had  the  great  aeaL  His  aon  Heneage,  a  odelRvted  orator  in  Chaneof 
praetioe,  had  fbrmar^  bought  of  the  duke  an  estate  at  Aldborough  in  Sosmx  : 
and  not  a  £ew  suita  dageaStA  in  court  between  Ms  grace  and  bis  oreditrai  and 
tnutees,  in  which  the  contention  ran  higli.  Mr.  Ambroae  Pliilipa,  an  enunant 
pnotdaer  in  the  coort,  •ooght  to  boy  the  Leieeatershbe  eatate  of  the  Duke  of 
Buoks,  and  conttired  to  use  the  name  of  Mr.  Heneage  Finch  in  the  treatv.  On 
the  otlier  aide,  it  waa  told  the  duke  that,  if  he  let  Mr.  F^neh  hare  the  pwdtaee  at 
an  easy  rate.  It  would  be  taken  m  a  ra^eet,  and  torn  to  an  acconnt  in  his  eausea. 
So  the  matter  went  on,  and  the  purchase,  by  paymeot  and  aeaUn^flmshed.  llien 
the  dnk«  fimnd  oat  he  had  been  inmosed  OB,  and  that  Philwe,  and  not  Finch,  WW 
flie  real  pniehaser;  which  if  he  had  known  b«£>re,  he  would  not  hare  taken  un- 
d«c  3,O00J.  mote  than  the  prioa  he  had  raoiivad.  He  waa  ao  onsatisfied,  that  he 
brou^t  a  UU  agaiuBt  Philipa  to  be  relieved  as  to  this  S.OIMI.,  and,  by  dreumatan- 
oa  in  the  oanss,  it  waa  plain  to  hia  lordatito  that  the  duke's  iMdoe  took  in  that 
i,WOL,  but  that,  for  He.  flnoh'a  sake  (or  rather  his  &ther's),V  had  bated  It; 
nkd  also,  that  it  waa  so  pretended  to  him  only  to  makehimbatethat  sunt;  so  that 
his  loidship  decreed  Phil^tapBy  that  mm,  Ttrnranil  abirrtr  hirtimrfhiit  wrtnirt 
wUoh  %OnOl.  he  had  got  off  by  a  wily  Use  pratenee  of  Mr.  Pinoh's  being  the 
punhaser. 

t*243I     (•IM4J 
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hoese  to  toy  penao  doC  BgreesUe  to  htm.  Ltngstafia  appUed 
for  a  leue,  and  stated  that  he  knew  the  vendor  intiinatel;,  and 
that  there  would  be  no  objectioD  to  grant  him  a  lease.  The 
nndor,  however,  disappioTed  of  Langstaflfe,  and,  so  far  from  know- 
ing him  intimatdf,  bad  only  aeen  him  at  a  taveni.  Lord  Camden 
said,  this  was  the  case  of  Philips  v.  the  Duke  of  Buckingham.  No* 
bodjr,  who  had  read  that  case,  could  easily  forget  it  And  hb  Lord- 
afaip  set  aade  the  agreement  which  Lengstaffe  had  obtained,  with  costs. 

60.  A  Bimilar  case  is  mentioned  in  Hawkins's  life  of  Jc^nson, 
wtucb  was  also  decided  on  the  authority  of  Pbilips's  case.  Peele 
the  bookseller  had  a  house  near  Oarrick's  at  Hampton.  PeeJe 
had  ottea  sud,  that  as  be  knew  it  would  be  an  accommodation  to 
Garrick,  he  had  given  directions  that  at  bis  decease  he  should 
have  the  refusal  of  it.  On  Peele's  death,  a  man  in  the  neighbor- 
hood applied  to  his  executors,  pretending  that  be  had  a  commis- 
non  frran  a  friend  ix  relation  of  Peele's,  who  lived  in  the  country, 
to  buy  the  bouse  at  any  price,  and  be  accordingly  obtained  a  con- 
veyaoce  td*  it  to  a  person  nominated  by  him  under  a  secret  trust 
for  himself.  Garrick  filed  a  bill  against  bitn,  and  the  purchase 
was  decreed  fraudtdrat,  and  set  a^de  with  costs. 

61.  But  although  a  seller  falsely  assume  the  character  of  an 
agent  to  another,  when  he  is  himself  the  real  seller,  and  the  pur- 
chaser be  deceived  by  the  representation,  yet  it  has  been  decided 
that  if  the  purchaser  cannot  prove  damage,  or  that  the  misrepre- 
sentation induced  him  to  enter  into  the  contract,  a  specific  pei^ 
formance  will  not  be  refiised  (x).  But  where  a  purchaser  had  a 
sus{noi(»  of  the  ownership  of  the  subject  offered  fcr  sale— a  Claude 
— ^u)d  the  ownership,  in  bis  new,  enhanced  the  price,  and  the 
seller's  agent  knowing  that  the  purchaser  labored  under  a  decep- 
tion, pemutted  him  to  remain  in  it,  although  the  point  was  one 
which  he  thought  material  to  influence  his  judgment,  the  contract 
was  held  to  be  void  at  law  (y). 

6S.  An  agreement  for  the  sale  of  an  annuity  for  three  lives,  to 
be  named  by  the  purchaser,  and  to  commence  immediately,  will  be 
decreed,  although  the  lives  have  not  been  named,  if  the  delay  has 
been  occasbned  by  the  seller  (z). 

*63.  In  some  cases  (a),  it  has  been  holden,  that  where  do  action 

(s)  FellawM  r.  Lord  Qwrdyr,  1  9im.  (a)'nieMatqiuiafNonn«)ibf  e.  Dnka 

S8;  1  Ruh.  fc  HtL  83.    SaaCroibiev.  of  DeToiuliira,2  FreBm.  31S  i  Di.  Bet' 

TiMke,  1  Hji.  k  Km,  4S1.  Mwoith  v.   Dmh  and  Cliaptv  of  St. 

(y)  HUl  «.Ora7,  1  Stark.  Ca.  434;  PbiiI'b,  SeL  Cha.  Ca.  S6;  andiMSEq. 

Kteono.  Hood,  6  nu.N.  O.  ST.  Ca.  Abr.  t&,23,M>iwiaiidFoDU.ii.(o)to 

(()ratGlL'ds.Ov«7,l^c.ftWalk.8Se.  lTre«.Eq.  188,aiidti.(A)top.  aM,tUA 
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at  law  will  lie  to  recover  damages,  equity  will  not  ^ecute  tite 
agteement  in  ipecie ;  for  equity  will  never  make  that  a  good  agree- 
meot,  which  is  not  so  by  law  (1)  ;  but  in  other  cases  (i),  the  contra- 
ry has  been  holden,  and  relief  beea  given  accordingly  (S).  Perhaps 
the  foUowing  dbtinctions  are  authorized  by  the  cases,  and  will  recon- 
cile tbem. 

64.  First,  That  although  the  agreement  be  void  at  law,  yet  a 
specific  perrormance  will  be  decreed,  if  there  is  a  clear  ground  for 
the  interTereace  of  equity,  according  to  the  general  rules  of  the 
Court ;  and,  however  unqualifiedly  the  contrary  rule  may  bavebeen 
lud  down,  there  is  not  (that  I  am  aware  of)  any  case  clearly 
entitled  to  the  aid  of  the  Court,  to  which  this  rule  has  been  success- 
fully opposed  as  a  bar  to  the  relief. 

65.  Thus  a  bond  from  a  woman  to  her  intended  husband  has 
been  enforced  in  equity,  although  void  at  law  by  the  intermarriage; 
and  an  agreemeat  for  sale  of  an  estate  has  been  decreed  against  an 
heir  at  law,  although  his  ancestor  died  before  the  time  app(»nted  to 
convey  the  estate,  and  therefore  no  action  would  lie  against  him. 
In  the  first  of  these  cases  the  impropiiety  of  the  security  was  deemed 
immaterial ;  for  it  was  sufficient  that  the  boad  was  a  wiittm 
endence  of  the  agreement  of  the  parties,  and  the  agreement  being 
upon  a  valuable  coosidemtion,  ought  to  be  executed  in  equity. 
The  deciuon  in  the  other  case  depended  upon  the  doctrine,  that  the 
articles  were  a  lien  upon  the  land  ;  the  contract  being  a  purchase 
in  equity.     But, 

66.  Secondly,  Equity  cannot^contradict  or  overturn  the  grounds 
or  principles  of  law  (c) ;  and  therefore,  in  many  cases,  it  must  be 
considered  whether  damages  could  be  recovered  at  law,  and  tlie 
Court  wUI  be  guided  by  the  result  (d), 

67.  Thus  agreements  for  sale  of  an  estate  have  (as  we  have 
already  seen)  been  decreed  on  mere  letters  which  have  passed 
between  the  parties,  but  not  unless  all  the  terms  of  the  agreement 
were  therein  specified ;  and  even  this  was  going  a  great  way.  In 
tlie  first  case,  therefore,  in  which  even  a  trifiing  omissioD  appeared 

(4)  Winged  V.   Lerebary,   2  Eq.   C.  275  ;  1  Smith's  Rep.  213. 

Abr.  33,  pi.  13 ;  Acton  v.  Pierce,  2  Vera.  (c)  See  2  P.  Wms.  763 ;  Bail  of  B>th 

480 ;  CRnnel  u.  Buckle,  2  P.  Wms.  243  ;  «.  Sherxrin,  10  Mod.  1. 

Norton  v.  Mnu^all,  2  Vem.  24 ;  and  HkU  (li]  See  HoUii  v.  Edwards,  1  Vsro. 

V.  Htirdy,  8  P.  yfma.  1B7.    See  Bast  159. 
India  Compuiy  v.  Donald,  9  Ve«.  Jon. 

(1)  SeeTeriav.  Richudaon,  7  Monroe,  6SS;  Hickman  g.  Orimea,  1  A.  K.  Manh. 
87  ;  Smtthti.  Camey,  1  litt.  2es. 

(2)  FoubL  £q.  B.  1,  Clk.  1 ,  {£  note  (o) ;  ib.  B.  l.Ch.  S,  Uitot«(o){  2  Story  Eq. 
Jm.  j788,  {789. 
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in  tbe  letters,  it  was  natural  to  ptuse  before  tbe  performacce  of  tbe 
"agreement  was  decreed,  and  to  ascertam  wbether  damages  could 
be  recovered  at  law ;  for  the  statute  of  Ihiuds  and  penuries  must 
receive  tbe  same  construction  in  a  court  of  equity  as  in  a  court  of 
law,  unless  in  tbe  case  of  fraud,  &c.  where  equity  interposes  and 
relieves  against  tbe  abuse,  or  allays  tbe  rigor  of  the  law.  The 
case  of  tbe  Marquis  of  Normandy  v.  the  Duke  of  Devoasbite,  was, 
I  believe,  the  first  in  which  this  point  occured  ;  and,  according  to 
a  lURDUscript  note,  it  appears  that  Lord  Somu^  called  in  tbe  two 
chief  justices  on  tbe  point,  whether  the  party,  on  the  letters  which 
had  passed,  could  have  recovered  damages  at  law?  They  were  of 
opinion  that  he  could  not,  and  Lord  Somers  accordingly  dismissed 
the  bill. 

68.  So  there  are  very  few  cases  in  which  a  court  of  equity  can 
decree  a  performance  of  an  agreement  upon  which  there  can  be  no 
action  at  law,  aea}rding  to  the  words  af  fA<  articlet,  and  the  eventt 
that  hate  happetud  (e), 

69.  A  proviso,  in  a  contract  for  sale,  that  if  either  party  break 
the  agreement  he  shall  pay  a  sum  of  money  to  the  other,  wiU  only 
be  considered  in  the  nature  of  a  penalty  (f^  (1^  ;  and  consequently 
a  specific  performance  will  be  decreed  just  as  if  no  such  proviso 
had  been  inserted.  The  defendant  will  not  be  allowed  to  forfeit  tbe 
pwalty  and  get  rid  of  the  agreement  (g)  (I). 

70.  Where  an  action  is  brought  for  the  recovery  of  the  penalty, 
to  entitle  the  party  bringing  it  to  recover,  he  ought  punctually, 
exactly,  and  literally,  to  have  completed  bis  part  (A).  And  it  has 
been  said,  that  if,  for  breach  of  an  agreement,  to  which  a  penalty 
was  annesed,  either  party  recover  damages  at  law  beyond  the 
penalty,  equity  will  relieve  against  the  verdict,  oo  payment  of  tbe 
penalty  only  (i)  ;  but  this  is  not  well  founded,  for  if  the  parly  have 
two  remedies  at  law,  one  for  breech  of  contract  upon  the  covenant, 

(a)^nutmGtr.  Fturel,  IVu.  SS6.  fil6;  B<ilchietD.Re7iiDldi,2I.OTd£Bny. 

(/)  Honmnl  v.  Hopkina,  2  Atk.  371.  2  part,  ST. 

See  2  Scho.  &  Let  6S4 ;  Mid  Utgnne  v.  (h)  Buke  of  St.  Alban's  «.  Shore,  1 H. 

Axchbold.  1  Bow,  107 ;  Dsnea  t.  Pen-  Blackst.  270. 

toii,6Bam.  &CrcM.  216,  SBowl.  &R7.  (i)  Shenton  v.  Jordan,   Bonb.   132; 

369.  bat  the  reporter  adds  a  query,  tor  thla 

(a)  Hopson  V.  Trevor,  1  Btr.  9S3  ;  3  aeema  an  eztraordiiiaTy  opinion. 
P.  Wdu.  191 ;  Parkas.  IViJiSon,  10 Mod. 

(I)  As  to  liquidated  damageg.  Tide  tupra,  a.  2,  pt  21. 

(I)  ODTdoof.  Brown,  4  Iredell  Eq.  396.     Bee  Ajen  v.  Foase,  12  Wendell,  393. 
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or  apeenmit,  totw  quotiet ;  die  othw  lor  the  penalty  at  once  (fr), 
there  appears  to  be  no  pretoDce  for  equity  to  r^eve ;  although 
where  large  damages  have  been  recovered  at  law,  uoder  a  corenant 
•which  it  was  unconscientious  sttictly  to  enfiwce,  the  party  may  be 
relieved  in  equity,  upon  ofiering  to  perform  die  coTeoant  acoordiDg 
to  coQscience :  but  even  this  seems,  in  some  measure,  to  be  usurp- 
ing the  province  of  a  jury,  and  the  equity  is  adminiatered  with 
great  caution  (1), 

71.  Lastly,  to  enable  equity  to  enforce  a  contract  it  must  be 
enabled  to  specifically  perform  every  part  of  it  (/). 

a)See  HarriuniD.  'W^ht,  13  But,  (Q  OnraiBcBdwudcSSru.  &  War. 
343.  BO. 

ri)  See  3  Btory  Eq.  Jm.  {1813  st  laq. ;  Skinnsi  «.  DKyton,  2  John.  Ch.  696  ; 
FoubL  Bq.  B.  Ir.Ch.  3,  {2,  note  (d) ;  B.  1,  ch.  6,  j4,  note  (h) ;  BIdhuh  v.  Waltar, 
1  Btowu  C  C.  (Perkiiw'B  ed.)  418,  419  and  ootM. 


or    THE    REMEDIES    TOR   A   BREACH   OV    CONTRACT. 


I.  The  remedy  in  equity. 

2.  In/imclion  lo  pratwnj  i^jtuy. 

3.  Reftrcnee  of  Hilt. 

fi.  Fvrdiate-tmneg  orthnd  iuta  Cot 
T.  Wi«n  ttot. 

11.  TinuaBiMDed. 

12.  Siller  ordered  to  pay  in  dtpotit, 

15.  UtM/arumMoeei. 

16,  16.  Reuoiwr'i  agttU*  not  proper 


IT.  Nor  Adoeree 

18.  Mortgagee  not  a  proper  partjf, 

20.  Pbaatiff   proving    different    agree- 


22.  Vpondiir^iaaiof  bia,noai>eoaiit. 
33.  Damuiget  fopureAaur. 
26.  No  eompenetMon/br  defictive  titie, 
37.  Nate  defence  by  purehaeer. 

29.  Seller     uniting     ernameatttl    timiet 

pending  euit. 

30.  Bill  fir  ufnnufun  and-ipeei/U  per- 


IL  The  ramedj  at  law. 
31.  Aiiion  bg  pm-Aaeer  fir  fiaud  c^fter 

S3.  Partg  haemg  vaioei,  tatmut  triitf 

33.  NorieAere  biU diimiteed far  vmt  <if 

title. 

34.  Aetioat   hg    pariiet   <(/br  tin   di*' 

36,  A  eocond  aetion  not  allowed. 

37.  Mimeg  had  and  received, 

42.  No  damageefir  loet  of  batrgam. 

44.  Laei  bg  teUimg  ovt  of  tite  fmtde. 

45.  Intereet  on  d^oeit, 

45.  Expeneei  of  inveetigating  tUU, 

47.  Partieulare  of  faet  and  la^. 

61.  Averment    ^  title:   proof  <^  USa- 

83.  £c(n)t  of  danagee  to  eeBer. 

63.  Action  ty  heir  or  etoeaior  tf  ptr- 
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SS.  Afvietunt  ig  Ulm,  oma  Mlamp.  iam-nM. 

46.  MiOitta  eotmamtt.  6».  PuralaMr  W  inio  pmnmmm  ao(  • 

£S.  Salbr  to   utevt*   eonaeifiaxa   b^for*  ttnanl. 

adion.  69.  ^jtebaeni  agaitut  him. 

CI.  PxirAoMer  to  teadtr  eeavayance  and  71.  Condition    that  ptreAaitr   tMall   St 

ptavkan-morwu.  damud  ttatmt. 

a.  Umleu  Oktn  it  a  tad  tiOt,  or  -Bar  73.  N»  mmK. 


1.  It  either  the  vendw  or  rendee  refuse  to  perfonn  the  oontoact, 
the  other  lasf  bring  in  action  for  breach  of  contract,  or  file  a  bill 
*for  a  specific  perfoimance  (a)  ;  although  it  appears  to  hare .  been 
fonnerlf  thought  that  as  a  vendor  only  wants  the  purchase-money, 
his  remedy  was  at  law  (6)  (1). 

L  As  to  the  remedy  in  equity. 

2.  If  a  bill  be  filed  for  a  specific  perfonnanee,  die  Court  will 
enjinn  either  party  not  to  do  any  act  to  the  injury  of  (he  other. 
Tfaeref(H«,  if  the  purchaser  is  in  possession,  aad  has  not  paid  the 
money,  the  Court  will  grant  an  injuoction  against  his  cutting 
UmbOT  (c)  (3),  30,  on  the  other  hand,  the  vendor  will  be  restrained 
from  conveying  away  the  legal  estate  in  the  property  ;  because 
such  a  measure  might  put  the  purchaser  to  the  expense  of  making 
another  party  to  the  suit  {£)  (3),  and  a  fortiori,  he  will  be  restrained 
from  selling  the  estate  to  a  third  person  (e).  But  in  SfHller  v. 
Spiller  (/),  the  Lord  Chancellor  eipressly  laid  it  down,  that  upon 
a  bill  filed  for  a  specific  performance,  he  wished  it  to  be  under- 
stood, that  the  Court  would  not  lake  from  a  seller  the  disposition 
of  bis  property.  So  injunctions  may  be  granted  against  the  agents 
of  the   parties.     But  an   injunction  will  not  be  granted  against  a 

(a)  Lewis  v.  LordLeohinon,  10  U«d.  (d)  EcUiff  «.  Baldwin,  18  Vaa.  jniL 

S03.  267. 

(A)  See  Armigere.  Clark,  Banb.  Ill ;  M  CnrtU  v.  Merqnii  of  Buckingham, 

With;  c.  Cottle,  1  Sim.  k  Sto.  174.  See  3  Ve&  k  Beam.  168 ;  bnt  see  Tumei  e. 

Eenney  e.  WenMm,  6  Madd.  31S.  Wight,  t  Beav.  40. 

(«)Croc1dbrd  >.  Alexander,  IS  Vea.  (/)  SOJnnelBie.Haa  C.SSwanat. 

Jan.  138.  666. 

(1)  2  St(«r  Eq.  Jul.  {723  ;  Cathcut  v.  Bobinson,  S  Paten  (9.  a)  264,  378 ; 
Brown  t>.  Haff,  6  Paige  Ch.  2ZS. 

(2)  See  Hanson  e.  Gardiner,  7  Yesey  (Suinner*B  ed.)  305  and  notee ;  3  Duiell 
Ch.  Pr.  (pETkins'B  ed.)  1853, 1S64  and  notes.  But  it  is  said  that  suoh  an  injunctioii 
ought  not  to  be  ranted,  nnlew  the  vendor  bring  his  suit  to  snl^^ect  the  laud  to 
the  payment  of  the  purchsse  money  ;  and  unless  he  chsTge  the  defendant  with 
committing  waste  in  such  manner  as  to  rendec  the  Uud  la  uiDOmpetent  leontitT. 
Scott  e.  Whaiton,  2  Hen.  k  Munf.  25. 

(3)  UanieU  Ch.  Fr.  (Perkins's  ed.)  1873. 

Vol.  I.  37  [•348] 
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person  wbo  is  not  a  party-  to  the  suit ;  and,  in  a  late  case,  in  wbiclT, 
upon  a  bill  filed  bjr  a  seller  for  a  speciGc  perTomiance,  and  an  in- 
junction against  the  purchaser's  proceeding  at  law  to  recover  the 
deposit  from  the  seller's  attorney,  to  whom  it  was  paid,  Sir  JohD 
Leach,  V.  C,  refused  the  motion,  with  costs,  because  the  attorney 
was  not  a  party  to  the  suit  (g)  (1).  But  in  a  later  case,  the  same 
Judge  granted  an  injunction  to  restrain  the  purchaser  from  pro- 
ceeding in  an  action  against  the  auctioneer,  although  be  (the 
auctioneer)  was  not  a  party  to  the  suit ;  the  seller  offering  to  bring 
the  deposit  into  Court  Pending  a  suit  by  a  purchaser  Sor  a  spe- 
cific peribmiance  of  an  agreement  to  sell  a  presentation  to  a  living, 
the  seller  may  be  restrained  by  injunction  from  presenting,  and 
the  Bishop  from  iustituting,  or  in  the  case  <^  a  lapse  from  coUating- 
to  the  living  any  clerk  not  named  by  the  purchaser  (A). 

3.  Id  all  cases  where  a  bill  in  equity  is  filed  for  a  specific 
performance,  either  party  may  in  general,  if  he  please,  have  a  refer- 
ence as  to  the  title.  The  relief  afforded  in  equity,  where  the  ques- 
tion of  specific  performance  depends  upon  the  state  of  the  title 
•will  be  fiilly  considered  in  the  chapter  devoted  to  Title  (i)  ;  but  we 
may  here  observe,  that  where  the  purchaser  files  a  bill,  and  insists 
that  the  vendor  cannot  make  a  good  title,  equity  can  only  dismiss 
the  bill  with  costs,  although  the  Court  will  compel  him  to  make 
out  the  title  if  he  have  the  ability  {j)  (3). 

4.  We  shall  hereafter  see  that  the  titie  may  be  referred  to  the 
Master  before  the  answer  is  put  in,  unless  the  purchaser's  counsel 
can  state  that  there  are  other  objections  (A:)  ;  but  in  every  case 
where  the  answer  upon  reasons  solid  or  frivolous  insists  that  the 
agreement  ought  not  to  be  executed,  the  Court  must  Gist  dispose 
of  the  question  raised  (t).  If  however  by  an  uotrue  statement  in 
the  answer,  the  plaintiff  is  unable  to  obtain  the  usual  reference  on 
motion,  the  defendant  will  be  ordered  ultimately  to  pay  the  costs 
occasioned  by  such  defence  up  to  and  inclusive  of  the  hearing  (m). 

5.  A  new  practice  has  sprung  up,  by  which  certainly  some  suits 
have  been  quickly  disposed  of,  but  which  has  been  a  surprise  upoD 

(ff)  Bnrwn  v.  FnMt,  E.  T.  IS18,  MB.  (k)  HaHhews  v.  Danx,  3  Midd.  470. 

(A)  Nicholwm  v.  Kni^,  9  Sim.  S2S.  pint,  eh.  S  ft  10. 

(i)  Fotc  ch.  10.  (I)  Po,i.  cb.  S  ft  19. 

0)  Nicloun  t.  WoodswMth.  2  (n>)  Hyde  v.  DiOaMaj,  4  Be»T.  606. 
Bwanst.  3SS  ;  >m  ch.  3  ft  10,  pott. 

(1)  3  Daniell  Ch.  Pr.  1834  ;  FtUom  v.  Fellow*,  4  Jolm.  Cb.  26  i  WaUet  t.  Bmi- 
rii,  7  P«ige,  1S7. 

(2)  3  Dsnid  Ch.  Pi.  (Perkiu-a  ed.)  1648. 
[•2491 
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tniny  parties.  1  allude  to  the  practicQ  of  ordering  a  purchaser  m 
pouettion  of  ike  estate  upon  motion  to  pay  the  purchas&-tnoney 
into  Court.  This,  under  special  circumstances,  has  even  been  dooe 
be£ire  answer  (n) ;  but  the  puichaaer  has,  in  some  cases,  had  the 
option  to  pay  the  money,  or  give  up  posssBsioD  (o)  ;  in  others,  an 
occupation  rent  has  been  set,  deducting  interest  on  the  deposit  (p) ; 
and,  in  others,  a  receiver  has  been  appointed  (q)  ;  and  payment  of 
the  money  will  be  ordered,  although  by  the  agreement  it  is  payable 
by  installments,  and  a  portion  of  it  is  to  remain  secured  upon  the 


.  Thi 


^.  This  nile  has  been  adopted  where  the  possession  has  been 
given  under  a  mutual  apprehension  that  the  title  could  be  imme- 
diately made  good  (f)  where  the  purchaser  had  a  sort  of  mixed 
possession  with  the  Vendor,  and  had  paid  part  of  the  purchase-money, 
was  insolvent,  and  had  attempted  without  effect  to  sell  the  estate  (t) — 
where  the  purchaser  approved  of  the  title  and  prepared  a  convey- 
ance, and  then  raised  objections  (u) — ^where  the  purchaser  had 
'been  guilty  of  laches,  and  cut  underwood  (o).  Even  in  a  case 
where  it  appeared  on  the  face  of  the  abstract  that  the  title  was 
bad,  but  the  purchaser  had  sold  and  conveyed  the  estate  to  another 
purchaser  (x).  So  where  from  circumstances  an  acceptance  of  the 
title  was  inferred  (y)^-«gaiD,  where  the  time  was  fixed  for  payment 
of  the  purchase-money  by  installments,  and  the  property  was  a  coal- 
mme  (z).  In  all  these  cases  the  rule  has  been  applied,  aad  if  the 
estate  be  sold  under  a  decree,  and  the  purchaser  enter  into  posses- 
sion, be  will  be  compelled  to  pay  his  purchase-money  into  court, 
unless  be  entered  with  the  express  consent  of  the  Covrt  (a), 

7.  But  where  the  sale  is  not  by  the  Court,  and  the  seller  has 
thought  proper  to  put  the  purchaser  into  possession,  with  an  un- 


Blackbum  c.  Btace,  6  Madd.  69.  V.  C.  Tbfl  deeds  were  siecuted,  uid  ai 

(o)  CUrice  V.  WilBOD,    IS  Vm.  S17  ;  applicatloii  ww  made  Eat  the  complstion 

Smith  I.  liajd,  I  Madd.  83 ;  Morgan  s.  ctf  the  purchsBe,  but  th«  ]|imahaiet  bad 

Shaw,  2  Mei.  138 ;  'WlcUxam  v.  Everest,  not  the  money.    Tlie  motion  «aa  made 

4  Madd.  63.  npon  the  uuw«[,b; -which  the  defendant 

(p)  Smith  V.  Jackson,  1  Madd.  613  ;  ctaimed  compenaa^on  for  aome  chaigei. 

Smith  I.  Lloyd,  1  Madd.  83.  (o)  Barrouglw  v.  Oakley,  1  Mer.  (2, 

(?)  HaD  e.  Jeokinson,  2  Yes.  ft  Beam.  376  i  Dixon  r.  Aatley,  1  Mei.  133,  378, 

125.  See  Clarke  v.  EUiot,  I  Uadd.  eOB.  n. ;  Bradihav  v.  Bradihaw,  2  Mer.  492. 
(r)  Yoange  o.  Duncombe,  Yoo.  a7JS.  (x)  Brown  o.  Kelty,  L.  L  Hall,  July 
(■)  Oibeon  v.  Claike,  1  Vei.  &  Beam.  1816,  M8. 

SOO.    See  1  Madd.  607.  (v)  Boothby  v.  Walker,  1  Madd.  I&T ; 

(0  HaU  «.  JenkiMon,  3  Tea.  ft  Beam,  and  we  Smith  >.  Uoyd,  I  Madd.  83. 

126.  '  -  "   -"  -  ■•-'--   "  ^-  '—   '"• 


an^'" 

~>uck  0.  Lodge,  13  Y 
A&on.  L.  L  Ball. 
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deistBoding  betweea  them  tlut  he  ditll  oot  pay  hb  monfly  mtil 
he  has  a  tkle,  the  purchaser  cannot  be  called  upon  to  pay  the 
moaey  into  court  in  this  summary  way  (b),  nor  can  the  payoieal 
be  ccmpeUed  where  the  vendor  gives  possessitxi  witbotit  stqwli^ 
lion  (c),  or  the  purchase  was  in  possession  under  another  title 
before  the  contract  ((Q  ;  or  the  posaesaioa  was  given  independently 
f>f  the  cfwtntct,  and  the  seller  has  been  gtiil^  of  laches  (e),  althoogfa 
in  such  cases  the  purcluser  may  make  himself  liable  to  the  de- 
mand, by  dealing  improperly  with  the  estate,  a.  g.  cutting  trees,  or 
selling  it  to  another  person  (^)*  But  the  purchaser  aiVer  a  long 
period  will  not  be  pennitted  to  keep  possession  of  the  estate,  and 
also  withhold  the  purchase-mooey :  if  a  title  has  not  been  made, 
he  wSl  be  put  to  his  election  within  a  reasonable  time,  «.  g.  two 
ncmths,  to  ^ve  np  the  poaaessioa  ix  pay  Uie  poichase-mooey  (g). 

8.  If  an  agreement  be  by  parol  ior  sale  at  so  much  ta  acre, 
and  posses^cm  be  given  to  the  purchaser  withoat  any  understand- 
ing respecting  the  period  when  the  purchase^nooey  should  be 
paid,  and  the  bill  alleges  a  quantity  of  land  to  be  sold,  which  is 
*denied  by  the  answer,  and  the  bill  only  seeks  a  perfonnance  as  to 
the  larger  quantity,  no  money  will  be  ordered  into  court  (h), 

9.  Pertiaps  two  simple  rules  may  be  deduced  from  the  cases  : 
Ist.  Where  the  possesion  is  taken  under  the  contract,  or  is  coo- 
sistent  with  it,  and  the  purchaser  has  not  dealt  improperly  with 
the  estate,  the  cause  must  take  its  regular  course. 

10.  But  2d,  If  the  possession  by  the  purchaser,  without  pay- 
ment of  the  money,  is  contrary  to  the  intentioa  of  the  parties,  or 
is  held  according  to  it,  but  the  purchaser  has  exercised  improper 
acts  of  ownership,  tor  example,  cutting  tknbcr,  by  which  the  pro- 
perty is  lessened  in  value,  or  selling  the  estate,  by  which  the  first 
seller's  remedy  is  complicated  without  his  assent  ;  in  such  cases, 
the  Court  will  interpose  and  compel  the  purchaaer  to  pay  the  pur- 
chase-money into  coort  (1). 

1 1.  Where  the  sum  is  large,  the  Court  has  allowed  a  long  day, 

m  QibBtm  V.  Claike,  1  Y».  ft  Beam.  Bramb;  v.  Tnl,  3  Uadd.  219 ;  dU  v. 

500.  Watson,  ibid.  22S. 

(a)  CUike  e.  Elliott,  1  Madd.  60S.  (;)  Tindal  v.  Cobtuon,  2  Uj.  ft  Eee. 

(if)  Fieebody  v.  Veny,  Coop.  01 ;  Boo-  3Sfi. 

nee  •.  Jahnston,  1  Uer.  366.  (h)  Beiuon  s.  GlastoDbuij,  N.  k  C. 

S)  Fox  e.  Birdi,  1  Her.  106.  Campy.  C.  Coop.  i2  ;  Uua  leenu  to  be 

')  Cnllei  V.  EUmmont,  3  Mer.  lOS ;  the  point  of  the  cau. 

<1>  8»»8  DanMl  Ch.  Pi.  (Pwkuu's  ed.)  2911,  201S. 
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for  iastance,  three  montha  foi  paynieDt  of  the  money  (t)  ;  aod 
under  proper  circumstaDCes,  the  time  will  be  enlarged  (k).  Upon 
a  motion  kr  this  purpose,  affidavila  may  o(  course  be  filed  after 
the  purchaser  has  put  in  his  answer,  stating  the  collateral  ciicom- 
stanoes(l). 

13.  Where  a  vendor  files  a  hilt  for  an  injuacti(Hi  and  a  specific 
performaiice,  the  Court  will,  upon  granting  the  injunction,  put  him 
upoD  proper  terms,  and  therefore  will  in  most  cases  order  him  to 
pay  the  deposit  into  court  But  where  the  seller  at  the  time  of 
the  biU  filed  is  able  and  willing  to  make  a  good  title  to  the  estate 
8(dd,  and  the  purchaser  improperly  refuses  to  complete  the  con- 
tract, although  the  seller  is  in  possession  of  the  estate,  he  will  not 
be  compelled  to  pay  the  deposit  into  court,  because  it  is  the  fault 
of  the  purchaser  and  not  of  the  sdler  that  the  latter  retains  both 
the  deposit  and  the  estate  (i»). 

13.  Where  an  estate  is  sold  in  lots  to  difierent  persona,  the 
rendor  cannot  include  them  in  one  bill,  for  each  party's  case  is 
dbtinct,  and  must  depend  upon  its  own  peculiar  circumstances, 
and  there  must  be  a  distinct  bill  upon  each  contract  (n)  (1).  In  de- 
ooaning  to  a  bill  against  distinct  purchasers,  as  multi&rioua,  the 
^defendants  need  not  deny  combination  (o),  although  that  was 
formerly  deemed  essential  (p)  (3). 

14.  And  although  by  the  craditions  the  purchaser  of  each  lot 
is  to  join  in  the  assignment  to  the  purchase  of  the  other,  yet  the 
sdler  may  file  a  bill  against  one  for  a  specific  performance  without 
makmg  the  other  a  party  (g). 

15.  A  purchaser  should  not  make  the  stewards  or  receivers  of 
the  vendor  parties  to  his  IhII  for  a  specific  performance  ;  for 
although,  as  we  have  already  seen,  the  vendor  is  deemed  a  trustee 
for  the  purcha^r,  yet  this  rule  does  not  extend  to  the  agents  of 
the  vend<»  (r). 

16.  If  a  person  sell  as  an  agent,  the  purchaser  cannot,  in  a  tnll 

(0  Towndieiid  o.  Townahand,  L.  I.  (m)  Wynne  v.  Oiiffith,  1  Sim.  &  Stu. 

Halt  March  S,  1817,  Master  of  the  EoUa  117. 

Ibl  the  Lord  ChanceUoc,  MS.  (n)  Eayner  r.  Julian,   2  Dick.  877  ; 

(i)  Brown  r.  Kelly,  Michaelnuia  Term,  Biookea  v.  Lord  Whitirorth,  1  Madd.  88. 

1816,  US.,  the  Vice  ChonceUor  for  the  (o)  Brookea  v.  Whitworth,  1  KUd.  88. 

Laid  Chancellor;  Townahend  v.  Towni-  (;i)  Bull  c.  Allen,  Bunb.  89. 

hend-  (f)  Fatenon  v.  Long,  5  Beav.  186. 

(J)  Bradshaw   >.   Biadshaw,   2  Mer.  (r)  Uocnanan  r.  WUliami,  6  Yea. 

492 1  Crutchley  v.  Jemingham,  ib.  S02.  jnn.  U8. 
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for  a  specific  perfonnaQce  against  the  owners,  make  the  ageot  a 
party,  and  pray  in  the  alternative  that  he  may  pay  the  deposit 
and  costs ;  for  his  remedy  against  the  agent,  if  he  acted  without 
authority,  is  at  law  (*). 

17.  And  as  a  general  rule,  a  purchaser  ought  not  to  make  any 
peiaoa  a  party  to  his  suit,  in  whom  he  alleges  any  adverse  right 
to  be  rested  :  the  question  should  be  litigated  between  the  seller 
and  him  alone,  Can  a  good  title  be  made  ?  In  one  case,  however, 
where  the  seller  had  obtained  a  settled  estate,  under  the  exerdse 
of  a  power  to  substitute  another  estate  of  equal  value.  Lord  Haid- 
wicke  compelled  him,  upon  bb  bill  for  a  specific  performance 
against  a  purchaser  of  the  estate  originally  settled,  to  make  the 
persons  who  claimed  under  the  setUement  parties  to  the  suit  This, 
however,  cannot  be  relied  upon  as  a  precedent  ((). 

16.  The  gMieral  rule  is,  that  neither  the  vendor  nor  the  puc^ 
chaser  can  involve  third  persons  in  a  proceeding  to  enforce  a  spe- 
cific performance,  any  more  than  they  -  could  be  made  parties  to  an 
action  for  a  breach  of  ctKitract  (1).  Even  where  a  mortgagee,  claim- 
ing under  the  seller,  is  not  willing  to  convey  to  the  purchaser 
without  having  competent  authority  for  so  doing,  he  cannot  be 
made  a  defendant  to  the  purchaser's  bill  for  a  specific  perform- 
ance, nor  can  any  person  entitled  to  an  interest  in  the  equity  of 
redemption  be  joined.  The  mtvtgagee  b  only  subject  to  be 
redeemed,  and  is  a.  stranger  to  the  contract,  and  has  no  right  to 
•dispute  the  title,  and  the  purchaser  has  no  right  to  redeem  until 
his  contract  is  completed  (u).  The  purchaser,  of  course,  may,  in 
a  suit  against  the  seller  alone,  if  he  is  entitled  to  the  equity  of 
redemption,  compel  him  to  redeem  and  to  obtain  a  conveyance 
from  the  mortgagee. 

19.  But  in  a  suit  by  the  personal  representative  of  a  vrador,  for 
specific  performance,  the  real  representative  of  the  vendor  is  a 
necessary  party  (x)  (2). 

20.  Where  the  plaintiff,  in  a  bill  for  a  specific  perf(»inance, 
cannot  prove  his  agreement,  as  laid  ;  but  the  defendant,  who  proves 

beitKm  V.  O.  W.  BaUwar  CompanT,  10 
Sim.  814. 

(u)  Tuker  s.  SnuOl,  I  UyL  ft  Cn.  flS  i 
IHwe,  148. 

(jc)  Roberta  v.  Muctuuit,  1  PhOL  STD. 


(1)  1  Daniell  Ch.  Fi.  (Perkisa'i  ad.)  280. 

(3)  Story  Eq.  PI.  {160,  {177,  {177ft;  Morgan  v.  Mo^an.  2  Wheaton,  SS7,  3S8. 
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tfae  agreement  to  be  different,  offers  to  perform  specifically  the 
sgroement  which  he  represents  ;  the  Court  will  execute  the  agree- 
ment as  proved  by  the  answer,  without  a  cross-bill,  although  the 
plaintiff  should  wish  to  have  the  bill  dismissed  (y)  (1),  if  the 
Court  think  the  defendant  entitled  to  a  specific  performance  (z), 

SI.  But,  if  a  plaintiff  insist  upon  a  particular  construction  of  a 
contract,  and  the  Court  decides  against  him,  he  will  not  be  allowed 
a  specific  perfimnance  according  to  the  construction  against  which 
be  has  contended.  It  is  not  like  the  case  of  a  plaintiff  calling 
upon  the  Court  to  construe  and  execute  an  agreement  according  to 
tin  true  construction  ;  suggesting   that  which  he  conceives   to  be 

"  (»)• 

23,  If  a  bill  for  a  specific  performance  be  dismissed,  it  would 
require  a  clear  and  distinct  case  to  be  made  out  aod  prayed,  to 
entitie  the  plaintiff  to  an  account  of  rents,  or  the  like  (b)  (2). 

23.  If  a  purchaser  have  recourse  to  equity,  and  it  appear  that 
the  veodor  has,  since  the  filing  of  the  bill,  sold  the  estate  to  another 
person,  the  Court  will,  it  has  been  determined,  refer  it  to  a  Master, 
to  inquire  what  damage  the  purchaser  has  sustained  ;  and  the  sum 
which  shall  be  found  due,  together  with  costs,  will  be  du-ected  to 
be  paid  to  him  (c).  This  was  decided  by  Lord  Keoyon  in  Denton 
•.  Stewart,  and  has  since  been  followed  by  Sir  W.  Grant  in  Green- 
away  V.  Adams  (3). 

I.  Gnppy,  3  Rum.  171. 

(c)  Denton  v.  Stewart,  1  Coz,  258  (  1 

ftltt.  Vee.  Jan.  329  ;  17  Ves.  jim.  276,  cited  ; 

(a)   Clowes  c.   Higginaon,  1  Vba.  k    Beg.  Lib.  A.  17Bfi,  fol.  562,  717 ;  mpra. 

Beam.  524.  p.  110  n. ;  Oieenawa;  o.  Adimi,  ISVei. 

(fr)  WiiliMiu  V.  Shaw,  3  Rius.  178,    jnn.  Z96. 

(1)  1  Darnell  C9i.  Pr.  (Ferkina'a  ed.)  142 ;  Story  Eq.  PL  {394  note. 

(2)  1  Daniell  Ch.  Pr.  436. 

(3)  See  the  remarki  of  Shepley  J.  ia  Woodmnn  v.  Freeroan,  26  Maine,  531,  544, 
550.  551,  upon  the  cases  dted  in  the  text.     The  principls  of  these  decisiona  was 

S plied  and  acted  upon  by  Mr.  Chancellor  Kent  in  PhillipB  o.  Thompson,  1  John, 
u  131,  150,  151.  See  Wamer  ti.  Daniels,  IWoodb.  ftUinot,  113,  114.  But  in 
Hatch  r.  Cobb,  4  John.  Ch.  S59  ;  aod  in  Kempsholl  c.  Stone,  5  John.  Ch.  193,  the 
learned  Chancellor  refused  to  act  aponit,  in  consequence,  apparently,  of  the  doubt 
thrown  orei  it  by  ^e  suggestions  of  Lord  Eldon  in  the  case  of  Todd  v.  Oee,  17 
Tesey,  273.  In  Hatch  c.  Cobb,  thda  was  a  contract  for  the  sale  of  land,  and  the 
payment  of  the  pUFchase  money  was  made  a  condition  precedent  to  the  convey- 
anoe  t  and  after  a  default  in  payment  by  the  vendee,  the  vendor  accepted  a  part  of 
the  purchase  money,  but  the  vendee,  though  repeatedly  called  up<»i,  relHiaed  to 
complete  the  payment.  The  vendor,  after  giving  notice  of  his  intention  to  do  so, 
■old  and  conveyed  the  land  to  another ;  and  the  vendee,  afterwards,  tendered  the 
money  due  on  the  contract,  and  Sled  a  bill  for  its  specific  performance.  The 
Chancellor  said ; — "  A  speciHc  performance  cannot  he  decreed.  The  defendant 
had  fairly  disabled  himself  before  the  suit  was  brought,  and  this  wit  known  to 
the  plaintiS."    "  It  is  doubtfol  how  hi  the  court  has  joiisdiction  to  assess  dsm- 
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24.  In  a  recent  case,  upon  a  specifio  perfonnance,  where  Lord 
Eldon  refused  to  direct  an  issue  or  an  inqiuij  before  the  Master, 


The  CUB  M  DentOD  v.  Stevut,  1  Coi,  2G8, 

^ .^.j . _, Ym.  Giant,  in  GreenawBT  v.  Adami,  12  Veaey, 

395  ;  but  it  hits  been  much  questioned  by  Lord  Eldon,  in  Todd  v.  Gee,  17  Tesey, 
273 ;  tnd  though  equity,  in  TsryBoecisl  caaai>  ma;  poMibly  soatain  abillfiirdant- 
ages,  on  a  brMch  of  conttsct,  it  la  cleaily  not  the  ordinary  Juiisdiction  of  the 
court."  KompBhall  v.  Stone,  v&e  a  case  Bomen-hat  similar  to  Match  v.  Cobb,  and 
the  Chancellor  said ; — "The  more  I  have  reflected  on  the  Bul^ect,  the  more  strongly 
do  I  incline  to  the  opinion  eipreiued  in  Hatch  r.  Cobb.  Lord  Sldon  intimated,  in 
Todd  V.  Gee,  that  the  whole  course  of  previouj  authority  wbh  against  the  decision 
of  Lord  Eenyon,  inDenton  v.  Stcfrart,  1  Cox,  268  ;  and'in  that  case,  Lord  Eldon 
said,  the  defendant  had  disabled  himself,  peadanie  lite,  firom  perfonning  the  agree- 
ment ;  and  that  fact  materially  distinguishes  that  case  iiom  this.  When  the  de- 
fendant had  disabled  himself  before  the  aline  the  tdU,  tuid  the  plaintiff  knev  at 
that  fact  before  he  commenced  his  suit,  (and  Iconsider  such  knowledge  a  material 
circumstance  in  the  case,)  it  is  then  reduced  to  the  cue  of  a  bill  filed  for  the  sole 
purpose  of  BSECBsins  damages  for  a  breach  of  contract,  which  is  a  matter  atiictly 
of  legal,  and  not  of  equitable  jurisdiction.  The  remedy  is  dear  and  perfect  i^ 
law,  by  an  action  upon  the  oOTenant ;  and  if  this  oonrt  is  to  Rustain  such  a 
bill,  I  do  not  see  why  it  may  not  equally  sustain  one  in  crery  other  case  sounding 
in  damages,  and  cognizable  at  law."  See  Moras  v.  Elmendoi^  11  Paige,  377  ; 
Bradley  v.  Bosley,  1  Barbour  £q.  12fi.  Where  by  mistake  of  both  partie*,  u  to 
the  existence  of  a  gore  of  land,  one  contracted  to  sell  and  convoy,  and  the  othet 
to  purchase  and  pay  for,  a  supposed  ^re  of  land,  which  in  fact  had  no  actual  ex- 
istence,  the  vendor  cannot  file  a  bill  in  equity,  for  the  specifio  perfbrmance  of  the 
contract,  or  for  compensation  in  damages  by  the  vendor,  for  not  makingthe  con- 
Teyance  when  requested  to  do  so.  Moi«s  v.  Ebnendoif,  11  Paige,  277.  This  sub- 
ject has  been  considered  by  Mr.  Justice  Story,  i  Story  Eq.  Jur.  ^796  to  }799,  and 
in  conclusion  he  says  ; — ■'  In  the  present  state  of  the  authorities,  InvaMng  u 
they  do,  same  conflict  of  opinion,  it  is  not  possible  to  affirm  more  than  that  ths 
juiisdiction  for  compensation  or  damages  does  not  ordinarily  attACh  in  equity,  ex- 
cept as  ancillary  to  a  specific  perfonnance  or  to  some  other  relief.  If  it  does  attach 
in  any  other  cases,  it  must  be  under  very  special  circumstances,  and  upon  pecu- 
liar equities  j  as,  for  instanee,  in  cases  of  fraud ;  or  in  casu,  where  the  party  hu 
disabled  hintxclf  by  matters  txprat facto  from  a  specific  performance  ;  or  in  cases, 
where  there  is  no  adequate  remedy  at  law."  ib.  (799.  See  Woodcock  v.  Bennett,  1 
Cowen,  711  r  Gwillime.  Stone,  14  Vcsey  (Sumner's  ed.)  128  and  note;  FonbL 
Eq.  B.  1,  Ch.  1,  tj  8  note  (z)  ;  Pratt  v.  Lav,  9  Cranch,  494 ;  Hepbuin  v.  Auld,  6 
Cranch,  262,  27fi ;  Sims  i.  Lewis,  S  Mun£  29 ;  Warner  v.  Baniels,  1  Woodb.  ft 
Hinot,  113,  lU;  McFenan  c.  Taylor,  3  Cranch,  270;  Kussell  c.  Clarke,  7 
Cranch,  Q9 ;  Beny  t.  Vanwinkle,  1  Green  Ch.  269.  Although  the  party  contract- 
ing to  oonvey  land  to  one,  hu  since  conreyed  it  to  anoOier,  and  this  is  known  to  the 
former,  yet  if  it  is  a  case  of  exclusive  equity  jurisdiotion,  a  bill  will  Ke  to  recover 
damages.    Jerris  o.  Smith,  1  Hoff.  Ch.  Rep.  470, 

In  Woodman  c.  Freeman,  2fi  Maine,  SSI,  it  wu  decided,  that  one  who  has  been 
induced  to  pnrchuo  land  of  another  and  to  pay  him  for  it,  by  the  fraudulent  rep- 
resentations of  a  third  person,  interested  to  efTect  such  sole,  cannot,  in  a  court  of 
equity,  recover  the  amount  so  paid  of  such  third  person  and  require  bim  to  re- 
ceive a  conveyance  of  the  land.  In  giving  the  decision  of  the  court  in  the  above 
case,  Mr.  Justice  Shepley  lays  down  the  proposition,  that  courts  of  equity  can. 
sire  relief  in  equity  by  compensation  in  damages,  in  cases  "  where  specific  per- 
formance ought  to  have  been,  and  could  have  been  decreed  upon  the  sUite  of  facte 
existing  when  the  bill  was  filed,  but  cannot  be  decreed  an  a  hearing  of  the  cause, 
because  the  defendant,  pending  the  sdt,  has  voluntarily  disenabled  bunself  to  make 
a  conveyance."  To  th^  point  he  cites  Denton  d.  Stewart,  Todd  ti.  Gee,  and  Wood- 
cock V.  Bennett.  The  Jeamed  Judge  adds  ;  "the  court  will  not  permit  itself  to 
be  ousted,  by  &aud  or  contrivance,  of  a  jurisdiction  rightfully  and  legally  acquired, 
but  will  proceed  against  him,  who  thus  attempts  to  injure  another  and  impose 
upon  the  court,  and  will,  by  the  assessment  of  damages,  compel  him  to  make 
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«i()i  a  view  to  damages,  he  aaid,  that  the  plaintiff  must  take  that 
'remedy,  if  he  chposes  it,  at  law.  In  DeDton  v.  Stewart,  the  defend- 
.  «Bt  bad  it  ia  bia  power  to  perform  the  agreement,  and  put  it  out  of 
his  power  pending  the  suit.  That  case,  if  it  was  not  to  be  supported 
■pcm  that  distinction,  was  not  according  to  the  ptinciplee  of  the 
Court  (d).  In  Jenkias  e.  Parkinsoa,  before  Lord  Brougham,  he 
obserred  that,  in  Todd  v.  Gee,  Lord  Eldon  did  not  in  express  terms 
ovemile  Denton  and  Stewart,  but  he  did  everything  short  of  deny- 
ing it  to  be  law  ;  that  in  Greettaway  v.  Adams,  it  was  relactanUy 
followed,  and  in  Gwillim  v.  Stone  it  was  not  f<rflowed ;  and  he 
added,  that  the  current  of  all  the  previous  authoiities  against  it,  to ' 
which  Lord  Eldon  refers  in  Todd  c.  Gee,  may  tfaerefiM«  be  consid- 
ered as  restored  afler  a  temporary  and  dubious  interruption,  and 
ft  may  sow  be  affirmed  that  those  two  cases — ^Denton  and  Stewart 
and  Greenaway  and  Adams  — are  no  longer  law  (e)  ;  and  this  view 
has  been  coafiiTDed  by  Lord  Cottenham  (/)  (I).  But  if  pending 
a  suit  lor  specific  performance,  the  seller  dispose  of  part  of  the 
property,  e.  g.  stone  in  a  quarry,  the  Court  will  take  care  that  ^e 
purchaser,  U"  he  succeed  in  the  suit,  have  full  compnisation  for  the 
damage  which  he  sustains  by  the  seller's  act,  and  will,  if  necessaiy, 
enable  ao  action  to  be  bivught  to  ascertain  tbe  amount  of  the 
damage  (g). 

25.  In  a  late  case  (A),  where  a  seller  bad,  after  «  contract  for  sale, 
sold  at  an  advance  to  another  person,  the  bill  filed  by  tbe  first  pur- 
chaser prayed,  tiiat  if  the  second  purchaser  bought  without  notice, 
the  seller  might  account  to  tbe  plaintiff  for  the  advanced  price.     It 

(d)  Todd  D.  Oee,  17  Tm.  jon.  273  j         (/)  Sunaborr  •■   Jodbb,   6  MjL  k 
Blore  o.  Sutton,  3  Mer.  337 ;  Kendall  e.     "       ' 
BMkctt,  2  Enu.  ft  HyL  8S. 

(■)  3  MjL  ft  Kae.  6,udq,i. 

Hi. 

campSBMlia)  fbr  tke  iiAaxj.  T«  d»  this  U  not  t*  aunme  k  Jailadietion,  whidi 
does  not  leeilimatelj  belong  to  i^  fbr  the  jnhsdiclioii  had  aliMdj  baoome  light- 
ftill7  rerted  and  £zed  thcce.  If  tbe  waA.  contested  ecM  of  Denton  o.  BX/vwKtt, 
as  Lord  Eldon  state*  in  Todd  v.  Oee,  wm  decided  'oppn  these  princdples,  it  would 
Bot  seem  to  be  liable  to  the  sfoisg  disunnobatimtof  it,ex^eMedInothet  dedded 
esse*."  3€  Maine,  544.  See  Monsn.  EamondoE^  11  Paige,  277  i 'WinraU  *.  Ho- 
Oomi,  2  Baiboui  Sup.  CL  Rep.  370. 

(I)  See  in  next  preceding  note.  In  Fenon  «.  Sanger,  DaTiee's  Eep.  253,  261. 
Mi.  Justice  Ware  said ; — "  Upon  a  reriew  of  all  the  cases,  the  rule  practically 
established  seems  to  be<  that  a  court  of  equity  irill  not  take  jiirisdictiDn  of  a  suit 
tor  damagw.  when  that  is  the  sole  object  of  the  bill,  and  when  no  other  relief 
cm  bo  pren."  ■•  But  when  other  i^ief  is  sought  by  the  bill,  which  a  court  of 
equity  u  alone  competent  to  giant,  and  damages  are  (daimed  as  incidental  to  lelief^ 
which  canitot  be  obtained  at  law,  then  the  court  bedn^  properly  in  poMcaaion  of 
the  DBUse  fin  the  puipose  of  lelii^  purely  equitable,  wilC  to  premnt  muMplicitj 
of  aiuts,  proceed  to  deterraine  the  whole  esnse." 

Vol.  I.  38  (•»S4] 
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weB  not  Daeesaaiy  to  decide  the  poiot ;  but  Ijoid  Eldou  otMerred,  that 
the  flstale  by  the  firat  c(»itr8Ct,  becombg  the  property  (^  the  veiidee, 
the  effect  was,  that  the  vendor  w>s  seised  as  a  trustee  for  him  ;  and 
the  queetioo  tbea  would  be,  whetbor  tbe  vendor  ^ould  be  per^ 
nitted  to  seU  for  iae  own  advantage  tbe  estate  of  wJ^h  be  was  so 
seised  in  trust,  or  should  not  be  coiwiderbd  as  seHing  it  for  the 
beoefit  of  that  penon  for  whom,  by  tbe  frst  agreemeat,  he  became 
trustee,  and  theiefi»«  liable  to  account.  The  ultimate  decisioa 
was,  that  the  first  puccbater  was  entitled  to  a  specific  perfonnaace 
against  Uie  seller  and  tbe  second  purchaser,  tbe  latter  bemg  consid- 
ued  to'  take  subject  to  tbe  equity  of  the  first  purchaser,  to  have 
a  conveyance  of  the  estate  at  the  |Hice  which  be  agreed  to  pay 

far  11(0  CO- 

S6.  Equity  cannot  give  tbe  purcbasw  any  compeosaticai  where 
•he  files  a  bill  to  have  the  coatract  delivered  up  on  accouiri  of  iho 
defective  title  of  tbe  vendor.  But  he  will  obtain  a  decree  for  the 
delivering  up  of  the  cootract  without  prejudice  to  his  remedy  at  law 
for  breach  of  it  (7).  Neither  can  he  require  such  interest  as  the 
seller  has  in  the  estate  and  damages  in  reelect  of  hie  defect  of 
title  (Jc). 

27,  Nor  where  tbe  contract  baa  been  executed,  can  a  bill  be 
filed  simply  for  con^peosation,  e.  g.  where  the  rental  cX  the  estate 
was  represented  bigbei  than  its  actual  ajnount  (f)  (2). 

38.  is  a  purchaser  t^e  a  ttoe  of  defence  which  fails,  yet  if  be 
have  a  good  gro«nd  to  avoid  tbe  contract,  be  may  still  avail  him- 
self of  it  as  a  bar  to  a  specific  perfiwmaace  (t»). 

S9.  A  purchaser  may  of  cowse  bave  a  right  to  avoid  a  purchase 
by  matter  tx  pottfatto — as  where  the  subject  of  sale  was  a  gentie- 
man's  re»dence,  aiMi  some  of  the  ornamental  timber  was  cut  pmd- 
ing  an  investigation  of  the  title  (n). 

30;  If  the  abstract  be  not  delivered  in  time,  or  c^jectioos  arke 
to  tbe  titie,  tbe  vvndee  may  bring  an  action  at  law  for  non- 
performance of  the  agreement,  in  wlucb  case  tbe  vendor's  remedy 

(!)  17  "Vet.  jnn.  48S.  (t)  'William  v.  Eigden,  1 C.  Coop.  fiOO. 

Cj')Gwmime.Ston«tI4Tefl.  Jon.  tag,  (ONevhunii.  Haj,  10  Price,  117. 

[Sumnei's  ed.  notM.]  td  qu.,  u  to  Hm  (m)  H^ennla  e.  nllon,  3  HolL  fi91. 

tMtcx  bnuush.  (n)  S.  C. 

(1)  Ante,  191 ;  Stone  c.  Bucknor,  12  Smedes  &  Uanili,  73. 

(2)  When)  an  agrocmeat  has  been  siecuted,  >  oonrt  of  equitr  will  not  daciM  > 
ftirther  upcciGc  porfonnoBce.  Tucker  c.  Clar^a,  2  Sandfbcd.  Qt.  66.  So,  whera 
one  without  title,  couTevs  land,  with  covenant  of  ■miajr,  ha  cannot  attarwatda 
maintain  a  bill  to  comp4  tho  grantee  to  receive  a  good  title,  but  the  fftatoa  will 
be  entitled  to  his  Action  fee  the  bieoch  of  oovensnt.  ib. 
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^iT  b«  caa  inMt  upon  the  contnct  htiag  specl£c^y  peffonnod)  is, 
to  file  R  bill  for  ■  specific  perfiuiDftoOB,  tod  an  ujaoction  to  restnin 
the  proceoiiigs  at  law,  a>d  the  vendor  may  file  hJS  bill  fer  a  per' 
fixmance  ia  specie,  altbovgh  the  veadeA  may  bare  recovered  his 
deposit  at  law  (a)  (1). 

n.  or  the  Renedj  at  Law. 

31.  If  a  purchaser,  spm  a  bill  boag  filed  for  «  spedfic  perfonn* 
«nce,  pay  the  purchase-money  without  putting  in  an  aoswor,  and 
afterwards  dtseorer  that  a  firaud  was  coaunitted  ia  the  sMe,  he  ii 
not  precluded  from  brin|;iDg  an  action  6x  damages  if  he  come 
recmtly  after  discovery  of  the  deception  (p). 

3S.  But  if  a  defendant  in  «  suit  kr  a  specific  peribTmance,  after 
«  decree,  bring  an  action  at  law  agabst  the  plaintiff  in  eqaity  fitt 
damafes,  and  tke  decree  proceeded  upon  the  gtound  that  he  had 
wuved  the  literal  perfermance  of  the  thing,  for  breach  of  which 
the  action  is  brought,  e.  g.  the  time  appdnted  for  performance  of 
the  contract,  equity  will  enjoin  the  action  (f). 

33.  So  equity  will  restrain  the  seller  from  biinging  an  action 
where  the  bill  was  disnnssed  because  he  had  no  tide  (r), 

*34.  But  although  a  seller's  bill  for  a  specific  peribnDance  be 
dismissed,  yet  he  may  in  general  slill  bring  bis  action  at  law  for 
breach  of  the  agreement ;  and  there  are  instances  of  sellers  recor- 
«ring  damages  in  such  cases.  When  the  Court  refiises  its  inter- 
ference, and  yet  thinks  that  the  seller  is  entitled  to  enforce  bis 
contract  at  law,  it  is  usual  to  add  a  declaration  to  the  decree,  that 
it  b  without  prejudice  to  the  plaintiff's  remedy  at  law.  In  like 
manner,  a  purchaser,  although  he  cannot  prevail  upon  the  Court 
to  asust  him,  is  frequenUy  left  at  liberty  to  enforce  his  right  to 
damages  at  law  (f)  (2). 

35.  If  a  purchaser  recover  damages  in  an  action  lor  breach  of 
tiie  agreement,  he  cannot  briog  a  second  action,  or  resort  to  any 
other  means  to  enforce  the  contract.  The  first  action  alleges  the 
grievance  to  be  the  loss  susluned  by  breach  of  the  contract,  and 
that  is  to  be  deemed  an  election  as  to  the  remedy  sought  (t)  (3). 

(0)  Viaa  infn,  ch.  8  ft  10.  (r)  ITNaman  «.  Aithor,  2  BalL  ft 
(p)  Jaidwiiu  V.  8Ude,  2  Bsp.  Cft.  257.    Beat.  349. 

(1)  Beynolda  v.  Nilaoa,  S  Hid.  3S9.  (i)  Infra,  ».  0. 

(0  1*  Blng.  037,  fi3S.  HO. 

(1)  S«*  b  Bait  preoeding  not*. 

(2)  2  Danidl  Ch.  Pr.  (Perkins'i  ed.)  1200,  t2nl ;  Seton  on  decrees,  382. 

(3)  Per  Shepley  J.  in  Hill  v.  Hobatt,  16  Muine,  169 :  Hopkina  r.  Loe,  S  Whei. 
aOBi  tWf  Jwokmwtw  «;  thmmij,  S  OUbud,  638.    A.  imOYVJ  at  d«magw,  In  M 
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86.  But  where  a  purchaser  Med  in  an  action  to  recover  ha 
deposit  and  liquidated  damages  under  the  contract,  upon  tbo 
ground  that  the  vendor  had  not  broken  the  contract,  aitd  the 
Tttidor  aftcdr  the  issuing  of  the  writ  in  thai  action  resold  the  estate, 
it  was  held  that  the  purchaser  might  maintain  a  new  action  for 
the  depoat,  for  the  former  actioa  failed  becauae  it  was  prematurely 
brought,  viz.,  before  the  contract  was  rescinded,  and  before  the 
seller  bad  disabled  himself  frtxn  completing  it.  The  fonner  jud|;- 
ment,  therefore,  formed  no  obstacle  to  the  recovery  when  that 
event  bad  taken  place  (n), 

37.  Where  the  purchaser  has  paid  any  part  of  the  purchase* 
tooaey,  and  the  seller  does  not  com^^ete  his  engagement,  so  that 
the  contract  is  totally  unexecuted,  he,  the  purchaser,  may  a&rm 
the  agreanent,  by  bringing  an  ac^oa  for  the  non-performance  of 
it,  or  he  may  elect  to  disaffirm  the  agreement  ab  initio,  and  may 
bring  an  action  for  money  had  Erad  received  to  bb  use  (x)  (1). 

(u)  PaJnier  v.  Temple,  1  Per.  k  Dbt.    ingale,  2  Esp.  Ca.  639 ;  Hunt  v.  SOk,  6 

179 1  B  AdoL  k  JSa.  a08.  Eut,  449 ;  Sqoiic  v.  Tod,  I  Camp.  Cb, 

(x)  See  3  Bun.  1011 ;  Farrer  v.  N%ht-    293.    Sm  Levy  t>.  Haw,  1  Taunt.  66. 

action  for  the  breach,  of  a  oorenant,  by  the  grantee  of  Isnd  for  the  purpose  of  a 
public  •qoare,  to  grade,  enclose,  and  improTe  the  premisca,  is  a  bar  to  a  tnll  for 
ute  specific  pwlbnnance  of  nucli  corenant.  StUTvesant  r.  Mayor,  &c  of  New 
To^  II  Paige,  414.  But  a  recovery  for  the  breach  of  a  coyenant  to  forerer  keep 
the  ptemiaea  open  as  a  public  square,  is  not  a  bar  to  a  aubBoqneiit  bill  for  specific 
per&muuice  of  Qie  covenant,  it  being  a  continuing  covenant,  ib. 


Thompaonv.  Gould,  20  Pick.  134;  Lane  c.  Sfaackford,  5  N.  Eamp.  133;  Richards 
V.  Allen,  17  Hum,  (96;  Appleton  e.  Cbaae,  19  Maine,  74;  Oeer  v.  Geer,  IS 
Maine,  16  ;  Beaman  v.  Bnok,  9  Smedee  &  Maiab.  207;  Abbott  n.  Dnp«r,4  Denio, 
61  i  Sma  B.  Hntcbina,  8  Smedes  k  Maish.  338.  But  in  Fuller  d.  Hubbard,  6 
Cowen,  IS,  it  was  hell  that,  wher«  a  valid  eontiact  -was  made  to  pay  for  and  re^ 
ceive  a  conTeyance  of  land,  and  the  money  was  paid,  but  no  deed  executed,  the 
vendee  could  not  rescind  the  contract  and  recover  back  the  money,  but  should 
sue  on  the  agreement,  a*  one  still  subsisting.  See  also  Goddard  v.  Mitchell,  17 
Maine,  386 ;  Clark  v.  Smith,  14  John.  326. 

In  an  action  for  money  had  and  recvved,  it  was  heid,  Aat  the  cases  in  which  a 
vendee  is  allowed  to  recover  back  numey  paid  on  a  contract  for  the  purchase  of 
— 1 ?,  where  the  contract  has  been  rescinded  are — lat  where  the  n 


Tolnntuy  and  with  the  mutual  consent  of  the  parties,  and  without  de&ult  o 
either  Bide, — 2d  whore  the  vendor  cannot  or  will  not  perform  the  oontrRpt  on  hi 

part, — 3d  where  the  vendor  has  been  ffnilty  of  fraud  in  making  the  cc 

Wells  J.  in  Battle  r.  Rochester  aty  Bank,  5  Barbour  Bup.  Ct.  Bep.  4 

where  the  vendor  is  in  no  daisult,  and  the  leacision  is  in  consequence  of  an  unei- 

cuaed  de&ult  of  the  vendee,  the  'rcndaa  cannot  recover  back  rnauy  paid  t^  him 
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38.  h  this  latter  action,  however,  the  plaintiff  cannot  recover 
tDCtte  than  the  numey  paid,  although  the  estate  has  risen  in  value ; 
while,  on  the  other  hand,  it  may  perhaps  be  thought,  that  if  the 
estate  has  experienced  a  diminution  in  value,  be  can  only  recover 
the  damages  he  sustained  by  the  estate  not  being  conveyed,  that 
being  the  only  money  retained  by  the  defendant  against  conscience  ; 
tod  Uiereftire  the  plaintiff,  ex  aquo  et  hono,  ought  not  to  recover 
any  more  (y). 

*39.  The  right  to  disaffirm  the  agreement  is,  in  some  cases,  of 
great  imporunce.  If  an  agent  enter  into  an  agreement  on  behalf 
of  his  principal,  but  on  th^  face  of  the  agreMnent  the  agent  appear 
to  be  the  real  purchaser,  and  is  so  considered  by  the  vendor,  yet  if 
the  purchaser  actually  pay  the  deposit,  although  through  the 
medium  of  his  agent,  and  the  vendor  do  not  complete  his  engage- 
ment, so  that  the  contract  is  rescindable,  the  purchaser  himself  may 
maintain  an  action  for  recovery  of  the  deposit,  wbtch  will  be  con- 
sidered as  money  received  by  the  vendor  to  the  use  of  the  real 
purchaser  (s).  Where  the  purchase-money  is  paid  to  the  seller's 
agent,  he  is  not,  like  an  auutioneer,  a  mere  stakeholder,  and  con- 
sequently the  action  to  recover  the  money  must  be  against  the  s^er 
himself  (a). 

40.  But  if  a  man  enter  into  a  contract  expressly  ai  agent  for 
a  third  penon,  although  really  for  his  own  benefit,  and  the  other 
par^  has  no  notice  that  the  supposed  agent  is  the  principal,  the 
latter  cannot  maintain  an  action  upcHi  the  contract  without  first 
disclo^ng  to  the  other  party  that  he  is  the  principal  (b)  (1). 

41.  Although  the  contract  is  under  seal,  and  the  purchaser 
might  for  a  breach  of  the  contract  maintain  an  action  of  covenant 
for  the  hreaob  of  tite  contract,  yet  he  may  also,  if  he  have  a  right 
to  rescind  the  contract,  faring  an  actioa  for  money  had  and  received, 
to  recover  back  bis  purchase-money.  The  seller  holds  the  money 
against  conscience,  and  therefore  might  be  compelled  to  refund  it 
by  an  action  for  money  had  and  received  (c)  (2). 

(jr)  8oe  UoBM  v.  M'FarUo,  2  Buir.  S  Mau.  &  Selw.  385,  391,  cited. 

1006;  Dutch  V.  Warren,  O.  1010,  cited;  (s)  Bamfbrd c. ShutOeworth,  11  AdoL 

and  Str.  loe  i  S.  C.  Dale  v.  SoUet,  1  A  £U.  936. 

Bun.  2133,  ud  gu.  (i)  Bickerton  v.  Buirall,  S  Uau.  te 

(i)   Dnke  of  Norfolk  r.   Worthy,  1  8el.  383. 

Cunp.  Cft.  337.    See  Edden  v.  Read,  3  (c)  OieriUe  i>.  Da  Costa,  Feake'i  Add. 

Camp.  Ca.  33B ;  Bethunc  c.  Farebrothet,  Caa.  113. 

on  the  c<mtract.  ib.    Green  v.   Oreen,  9  Cowen,  4<S ;  Eetcbum  v.  Evertaon,  13 
John.  36« ;  Sims  v.  Boaz,  11  Smedea  b  Mush.  318. 

(1)  8««DnnUp's  Fale/a  Agency,  362,  363. 

(2)  Bat  aee  Qoddud  t.  MiteheU,  IT  Uaine,  360. 
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43.  We  shall  elaewlierQ  see  that,  generally  speaking,  b  purchaser, 
where  a  title  caanot  be  made,  is  not  entitled  to  damages  ibr  the 
&ncied  loss  of  his  bargain  (d). 

43.  And  in  a  case  (e)  where  an  auctioneer  who  had  adruxied  some 
money  on  an  estate,  sold  it  by  auc^on  after  the  authority  from  his 
principal  had  expired,  and  the  priDcipal  re&sed  to  coDfirm  the  sale, 
the  Court  of  Common  Pleas,  in  an  action  brought  by  the  pui> 
chaser,  in  which  he  declared  on  the  agreement,  and  for  money  had 
and  received,  &tc.  would  not  allow  hiin  damages  for  the  loss  of  his 
bargain,  although  it  was  proved  that  the  estate  was  w<Mlh  neariy 
twice  the  sum  which  he  gave  for  it. 

*44.  Nor  in  a  case  of  this  nature  is  a  purchaser  entitled  to  any 
compensation,  although  he  may  be  a  loser  by  having  sold  oat  of  the 
funds,  which  may  have  risen  in  the  meantime,  because  he  bad  a  chance 
of  gaining  as  well  as  losing  by   a  fluctuation  of  the  price  (/)  (I). 

45.  But  a  purchaser  is  entitled  to  intraest  on  his  deposit  (ff)  ;  and 
if  the  residue  of  the  purcbase-^noney  has  been  lying  ready  without 
interest  being  made  by  it,  he  is  entitled  to  interest  on  that  (A). 
Where  the  plaiatiff  recovers  under  a  special  count  <hi  the  original 
contract,  which,  we  have  seen,  affirms  the  agreement,  interest  will 
be  given  as  part  of  the  damages  for  non-performance  of  the  agree- 
ment (9)  :  where  be  can  only  recover  under  a  count  for  money  had 
and  received,  which  disaffirms  the  contract  —  as  if  the  contnct 
was  by  parol  fw  the  sale  of  lands  (i)  (3)  ;  or  tbeseller  had  not  bound 
himself  by  the  signature  of  himself  or  his  agent  (k),  he  cannot 
recover  interest,  for,  as  a  general  rule,  interest  cannot  be  recovered 
in  an  action  for  money  had  and  received  (t)  (I)  (4).     But  whwe  the 

492. 

(0  WalkM  0.  Conitable,  1  Bos.  &  PulL 
Appen-     306. 

dix,  Na.  8 ;  Sauubury  d.  Jones,  6  Myl.         (k)  OoabeU  c.  ArcIieT,  2  AdoL  &  EIL 
ft  Cra.  1.  600:  4  N«T.  k  U«a.  4SS. 

(J)  Flurean  *.  ThomtuU,  3  Blaclut.        n)  Tippendeu  v.  lUndaU,  2  Bos.  ft 

I07S.  Piill.   472  ;   Fnihling  v.   Scliroedei,  3 

(9)  Seoch.  16,6^  Bing.N.  C.77;«utd»MDobeU«.  Hutcb- 

(A)  Rareau  v.  TtiomhUl,  vbi  np. ;    inson,   3  AdoL  ft  EIL  3Sfi,  and  8  ft  4 

Eodgea  «.  Lord  Litchfield,  1  Bing.  N.  B.     WUL  4,  c.  12,  1.  28. 

a  2  Bing.  N.  C.  SO,  Lord  EUenbormigh, 
"~   ^-  -      ~  kppeu  to  havs  laid  down  a 
.u  _u  jcDon  far  money  had  And  !•• 
1  Camp,  Ca.  SO,  andpori,  ah.  IS. 


i.SJ 


(I)  See  Thayer  s.  Clemeoce,  22  Pick.  490 ;  King  0.  Pyle,  8  Sng.  &  B.  196. 

(2J  Chitty  Contt.  (8th  Am.  ed.)  277,  278 ;  Metcalfe  «.  Fowlor,  6  Men.  ft  Weltb. 
830 ;  Robioaon  v.  Haidman,  1  Ezch.  860  ;  Hopkins  v.  Oraiebrook,  6  Bain,  ft 
Crew.  31. 

(3)  See  ante,  2S0,  note. 

(4)  See  cutty  Contr.  (8tli  Am.  ed.)  Tit.  Interest.    In  PsMa  v.  Barber,  3  CainM 
t*268J 
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coDtnct  is  a  valid  one,  the  deposit  may  be  recovered  as  money 
had  aod  received,  and  wh»e  then  is  a  count  for  it,  interest  also, 
it  should  seem,  as  damages  sustained  by  the  {daintiff  by  reason  of 
the  money  having  been  withheld  from  him. 

46.  Where  the  agreement  is  a  binding  one,  the  purchaser  may 
also,  as  we  shall  hereafUr  see,  recover  the  expenses  of  investigating 
the  tide  (m)  (1). 

47.  Where  a  vendee  brings  an  action  on  account  of  the  agrefr- 
mont  not  having  been  ctwapteted,  he  will  be  compelled  to  give  the 
vendcH*  a  particular  of  every  matter  of  fact  which  be  means  to  rely 
upon  at  the  trial,  as  having  been  a  cause  of  bis  not  being  able  to 
cwnplete  tbe  purchase ;  but  he  is  not  bound  to  state  in  his  particular 
any  of  the  objections  in  point  of  law  arising  upon  the  abstract  (n). 

*46.  But  although  tbe  purchaser  assign  by  way  of  special  damage, 
that  be  has  incurred  certain  expenses,  yet  he  will  not  be  com- 
pelled to  furnish  parUculars  of  such  special  damage  (o). 

49.  Where  in  a  single  count  there  were  several  allegations  of 
damage,  the  vendor,  tbe  defendant,  was  not  allowed  to  select  some 
of  the  items  and  pay  the  money  into  court ;  the  whole  count  taken 
together  was  in  substance  of  a  demand  of  unliquidated  damages. 
As  tbe  seller  had  broken  his  c(»tnu:t  with  the  plaindff,  the  Court 
would  not  help  him  to  pare  down  the  danand  so  as  to  compel  the 
plaintiff  to  go  to  trial  at  bis  own  ri^  (p). 

60.  Where  no  particular  has  been  obtained,  the  plaintiff  is  not 
confined  to  the  objections  which  he  may  have  stated  to  the  defend- 
ant, but  may  take  advantage-  of  any  other,  which  may  entitle 
him  to  recover  as  for  breach  of  the  agreement  (9). 

51.  We  shall  elsewhere  consider  how  the  title  must  be  averred 
in  order  to  sustain  the  seller's  action  (r),  and  whether  it  is  necessary 
to  prove  the  execution  of  the  tide-deeds  (i)  ;  and  also,  whether  a 
court  of  law  can  take  notice  of  equitable  objections  to  a  title  (t). 

(m)  Sw  pat,  ch.  8.  (p)  Hodges  v.  Lord  litchfleld,  9  Bing. 

(«)  Collet  V.  Thomson,  3  Bob.  &  Pull.  Tla. 
246 ;  Roberta  v.  RowUndu,  8  Ueea.  &        (;)  Squire  d.  Tod,  1  CuDp.  Cm.  283. 
Wd».  648,  Dort,  ch.  8.  (r)  Port,  ch.  8. 

(0)  ReUUiek  v.  Hawke*,  1  Hee*.  k        (t)  Port,  ch.  8,  ». 
WeU.  S73.  (0  J^oX.  ei^  10. 

B^  2S8,  it  wu  decided,  that  intcTeat  oonld  be  recovered  in  tbii  actioii ;  irhather 
or  not  such  lecorery  of  interest  shall  be  had  in  any  particulii  case  depends  on 
the  dicnmtttnict*.  Id.  If  tbedefendant  iain  deJault  in  not  paying  orei  the  mon- 
ey he  ahould  be  charged  with  interest.  Dodgev.  Peikins,  BPick.  360,  3^6;  Mar- 
vin V.  UcRea,  1  Chevea  Law,  61 ;  Porter  p.  Naah,  1  Alabama,  M2,  4SB  ;  Wood 
c.  Robbins,  11  Mots.  G04,  S06;  Johnson  v.  Eicke,  7  Halsted,  316,  319;  BeU  e. 
Dogw,  7 1. 1.  Uush.  fi93,  S94 ;  Tance  c.  Vance,  6  Monroe,  S21,  526. 

(1)  Chittjr  Contr.  (8th  Am.  ed.)  277,  278 ;  RiehndMU  e.  Chueti,  10  Q.  B.  766. 
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53.  The  seller  where  the  contract  b  not  completed  cannot  of 
course  recover  the  whole  of  the  purchase-money,  and  keep  the 
estate  too  (1)  ;  he  is  only  to  hare  made  good  his  loss  by  the  diminu- 
tion in  the  ralue  of  the  land,  or  the  loss  of  the  purchase-money  in 
consequence  of  the  non-performance  of  the  contract  (u). 

53.  If  the  purchaser  die,  bis  heir  cannot  sue  at  law  for  a  breach 
upon  a  mere  agreement  to  sell,  but  where  there  has  been  a  breach 
in  the  purchaser's  life-time,  and  a  loss  to  his  personal  property,  hia 
personal  representative  may  maintain  an  action,  e,  g.  for  damage 
incurred  by  the  loss  of  interest  on  the  deposit,  and  the  expenses  of 
investigating  the  tide  (x)  (9). 

54.  If  the  agreement  is  in  the  bands  of  one  of  the  parties,  or  bis 
attorney,  equity,  in  case  a  bill  is  filed,  will  compel  it  to  be  delivered 
up  to  the  other  party,  in  order  that  it  may  be  stamped  (y).  So,  in 
case  of  an  action,  if  only  one  part  of  the  agreement  has  berai  exe- 
cuted, the  party,  in  whose  possession  it  is,  shall  be  compelled  to 
produce  it  to  the  otiier  party  (z),  and  it  is  not  important  that  the 
contract  was  made  with  the  auctioneer,  and  not  with  the  seller,  who 
*is  the  defendant  (a).  And  if  there  are  even  two  parts,  but  one  only 
b  stamped,  the  party  having  the  unstamped  part  may  give  secondary 
evidence  of  the  contents  of  the  agreement,  if  the  other,  after  notice, 
reliise  to  produce  the  stamped  part  (6).  Where  one  party  produces 
the  agreement,  under  a  notice  from  the  other,  the  latter  need  not 
call  the  subscribing  witness  to  prove  the  execution  of  the  agreement, 
as  the  defendant  takes  an  interest  under  it  (c)  (3).  Where  the  pur- 
chaser has  signed  an  agreement,  he  cannot,  in  an  action  for  the  de- 
posit, avoid  producing  the  agreement,  by  merely  producing  the  con- 
ditions of  sale  and  tiie  auctioneer's  catalogue  of  sale  {£), 

(u)LurdD.Kiii,7Mew.&Wel«.  174.  (a)  Oinger  c.  Bayly,  £  Hoo.  71. 

fi)  Orme  o.  Broaghton,  10  Bing.  £33  (4)  Qanioiu  v.  Swiit,  1  Taunt.  607. 

[misprinted  in  report].  See  Waller  v.  Honfall,  1  Camp.  Ca.  £01. 

(y)  Sapra,  p.  llf.  (c)  Bradatww  e.  Bennett,  fi  Can.  ft 

(i)  BlakOT  e.  Porter,  1  Taunt.  3S6  ;  Pay.  48. 

Bfttemsu  v.  Philips,  4  Taunt.  1 57 ;  Kii^  (d)  Curtia  s.  Oreated,  a  Nev.  ft  Hatm. 

e.  King,  A.   366  ;   Street  v.  Brown,   1  449. 
Hanb.  SIO. 

ri)  Nor  after  such  cecorery,  can  the  lelJu  claim  to  have  the  contract  aet  aside, 
Nd«on  e.  Carrington,  4  Mnn£  332. 

(2)  Bee  Shaw  v.  Wilkina,  8  Humph.  047. 

(S)  This  doctrine  has  been  recognized  aod  acted  on  in  the  American  Courts. 
Bhoadeav.  SeUn,  4  Wash.  C.  C.  71G,  710;  Bcttsti.  Btidger,  12  John.  223  ;  Jack- 
son s.  Kingiley,  17  John.  liS8.  See  further  Jonea  d.  Cooprider,  1  BUckf.  49; 
M'Pherson  d.  Rathbonc,  7  Wendell,  216,  219,  Per  Savage  Ch.  J ;  SCephenaon  o. 
Dunlap,  7  Honrot^  134,  137,  Per  Mills  J. 
[•260] 
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55.  Ar  agnement,  as w« have aeett;  nlay  be establisfaddbj^  a  con 
respondraice,  and  in  that  case,  the  letters  form  the  agreement  but  one 
stamp  only  is  required  to  Uietn  all,  as  constitutiug  one  agreement  (e); 

56.  Before  quitting  this  subject,  it  must  be  remarked,  tbat  is' 
agreements  for  purchase,  the  covenants  are  construed  according'  to 
ibe  iatmt  of  the  parties,  and  they  are  tfaerefine  always  considered 
dependent  where  a  contrary  intention  does  not  appear  (/),  (I),  (1). 
The  true  rule,  Mansfield,  C.  J.  (g),  said,  was,  that  it  is  not  the  em- 
ployment of  any  particular  word  which  detmiuoes  a  condition  to 
be  precedfflt,  but  the  manifest  intention  of  the  parties  (3). 

57.  The  old  law  was  certainly  in  fevor  of  the  contrary  doc- 
trine (h) :  bat  if,  as  Lord  Kenyon  observed,  the  Courts  were  to 
bold  otherwise  than  they  now  do,  the  greatest  injustice  might  be' 
done  ;  for  supposing,  in  the  instance  of  a  trader  who  had  entered 
into  a  c(uitract  for  the  sale  of  an  estate,  that  between  the  making 
of  the  contract  and  the  final  execution  of  it  he  were  to  become  a 
bankrupt,  (he  rendee  might  be  in  the  situation  of  having  had  pay- 
ment enforced  from  him,  and  yet  be  disabled  fivm  proctuing  tbe 
property  for  which  he  bad  paid  (t),  (II). 

*53.  If,  therefore,  «ther  a  vendor  or  vendee  wish  to  compel  the 

(a)   Stead  v.   Liddaid,    1  Biup;.  196.  233.     See  Harelock  v.  Oeddea,  10  Baat, 

See  AtberBtone  «.  Bostook,  3  Hum.  ft  655. 

Graog,  611.  (A)  8  Tenn  Kep,  370,  371. 

(/)   [Taylor  e.  Gallup,   8   Vermont,  (•)  SoeDokeofSt.  Alban's  n.  Sboie,  1 

340 ;   SWeU    v.   Binu,   9    Smedea    &  H.  Bl«ck.  270 ;  Goodinou  o.  Nunn,  4 

llarsh.   asa.j    As  to  wliere  corenanta  Term.B^7SI;aluebzi>ok(i.'Woodrow, 

are  precedent,  and  where  depeodent,  see  STermBep.SeSiindHeBida.'WBdlian, 

Ht.  Serjeant  WiUiasu's  note  (1)  to  1  1  Bast,  fllS ;  and  see  Amcotut  v.  Elevec, 

Sannd.  320 ;  Dawson  v,  Bfei,  5  Bam.  &  2  KeL  B.  B.  ISB ;  Carpoiter  r.  CfMiwell, 

AdoL  5U.  4  Bing.  109 ;  1  Uoo.  ft  Pay.  66. 

(yj  Smilh«.  Woodboiue,  2  Now  Bop. 


(I)  luMonU*.  Knight,  T.  2  Jao.U.B.  B.  there  were  mutual  ci 
vreed  to  pay  a  turn  «f  money  for  a  lease  for  yeara ;  the  other  oorenanted  that  ha 
dionldaiterin  twenty  daya,  and  that  he  would  malie  a  damioe  thereof  from,  &e.. 


(1)  Peqnea  s.  Uoaby,  7  Smedea  k  Manh.  340. 

(2)  The  inteatioa  of  the  partiea  as  collected  from  the  langoage  of  their  oontraot 
fa  the  true  Euide  in  ench  c«aes.  Eowland  v.  Leach,  11  Piok.  154;  Maruing  d. 
Brown,  I  Fairf.  fil ;  Flatt  on  Covenant*,  73  to  80  ;  Coneh  •.  IngertdU,  3  Pick. 
300 ;  Bunuo  r.  Hadan,  2  John.  14JS,  148 ;  Balob  e.  Smith,  13  N,  Hanni.  14t  f 
Todd  c.  Summara,  2  Orattau,  1 07  )  Dwiggins  c.  Shaw,  fl  Iredell,  46  j  Wright  v. 
Smyth,  4  Watu  ft  8erg.  627  ;  Adoma  v.  WilliainB,  2  Watta  &  Se».  337  ;  Low  a. 
Mmthwl),  17  Maine,  232  i  Lawrence  r.  Dolo,  11  Vermont,  549.  Tbe  intentiaQ  of 
the  parties  ii  to  ha  diicorered,  rather  &om  the  <Hrder  of  time  in  which  the  acta 
•re  to  be  donc^  than  from  the  structure  of  the  instrument  or  the  aRanaanentoC 
the  covenanta.  Uoodwin  v.  Lynn,  4  Wash.  C.  C.  7Ui  Speaks t.81ieppaid,6HaR. 
ft  John.  8fi  ;  Qaidiner  v.  Corson,  IS  Mtse.  504. 

Vol.  I.  39  [•261] 
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other  to  obserre  a  contract,  he  immediatelr  n»ke»  his  part  of  tfw 
agreement  precedent ;  for  he  cannot  proceed  sguost  the  other 
without  an  actual  perfoaaance  of  the  agreemeot  oa  hia  part,  or  a 
tender  and  refusal  (1). 

59.  Thui  a  vendor  caiwet  bnng  aa  action  fc»-  the  purchase- 
monef ,  without  having  executed  the  eonreyance,  or  offered  to  d» 
so,  unless  the  purchaser  has  discharged  him  freai  so  dcung  {k)  (2)  > 
but  if  the  purchaser-  give  a  bill  of  excbaage,  or  other  security^,  for 
the  parchase-money,  payable  at  a  certain  day,  be  must  pay  it 
when  due,  ud  cannot  resist  the  paymeot  even,  in  the  case  of  a  bill 
of  exchange,  on  the  ground  that  there  was  no  considecatioa  for  the 
drawing  of  the  bill,  because  the  seller  has  refused  to  convey  the 
estate  accordmg  to  the  agreement  (3).     But  he  will  have  his  remedy 

(i)  JonM  c.  BtrUer,  Bousl.  68« ;  Phi-  WaU.  4T7 ;  thi*  puwige  ww  not  intend- 
Um  ■■  Flsldins,  3  H.  Black.  I3S  i  KadHB  ad  to  nftc  to  tlur*moiml  to  BenoOT' 
8EMt,44S.  S«eLaird>.Plm,7Maas.ft    end. 

(1)  See  Cblttjr  Conti.  (8tti  Am.  ad.)  2TS,  S74, 275  ;  Sfairlej'  v.  SliMey,  7  Blackf. 
H3  i  Oraen  v.  Beholds,  2  Johm  146  ;  BuBuy  v.  Bnilifiiad,  3  X)Mau&  183  » 
Tlnne;  b.  Ashley,  IJS  Pick.  Si& ;  Hows  c.  Huntington,  15  Mune,  3S0  ;  Sirwi  v. 
Sniiy,  23  Pick.  4SS ;  Warren  v.  Wheelec,  31  Maine,  484  ■,  SewkU  v.  Wikine,  14. 
Hune,  ISS  ;  Ladyaid  ■.  Uamii^,  1  AUImm^  163  ;  Hklloway  s.  DiTit,  Wright, 
139  i  Sinti  B.  BoA£,  11  Smedea  k  Muih.  S18 ;  Green  v.  Oreen,  0  Cowei,  40  ; 
UonixHi  V.  iTaa,  4  SmedM  t  Htnh.  663.  A  mere  leadiaaM  to  perfonn,  is  not 
mfflcdent.  Jolmaon  v.  Wygant,  II  Wandell,  48,  IS,  Par  Sath«riand  J.  But  te* 
Tiwiey  v.  Ajhler,  16  Pick.  646  ;  Low  v.  ManhaU,  17  Maine,  231. 

(3)  Oreen  v.  BaTimlda,  2  John.  207  ;  Jonea  «.  UudlDar.  10  John.  S8S  ;  Porter 
e.  Bo«e,  12  lohn.  212  i  Paiter  r.  Pacmtde,  20  John.  130 ;  Gailtry  e.  Price,  IS 
John.  367  :  Hadaon  c.  Swift.  29  John.  24 ;  Hunt  v.  LiTermorc  6  Pick.  39S ;  War- 
ner 0.  Hatfidd,  4  Blackf.  391 ;  Taylor  p.  Perry,  5  BUcki  698  ;  Smith  o.  Henry, 
S  Ensliali,  307.  In  an  action,  by  a  vendor  againit  a  -rendee,  on  a  contract  by 
which  the  latter  corenanta  to  pay  to  the  former  a  aiun  certain  in  thr«e  annual  in- 
Malmenta,  npon  the  payment  whereof^  he  t>  to  receiTe  a  da»d  of  land,  the  plain- 
tiS;  if  he  widta  to-  bdng  Ma  aetloii  until  all  the  initalmenta  have  fallen  due,  muaC 
aver  in  hia  deelatalion  on  aeluat  Imdir  of  a  Aed  or  on  i^h-  Co  extntU  Clu  laiii 
Johnaon  v.  Wygant,  11  Wendell,  48.    But  aee  Unney  v.  Aahley,  16  Pick.  646. 


Whcm  (me  party  deraasA  of  the  other  the  perfmmance  OF  a  mntaal  agreement,  by 
which  eoneurrent  acta  are  to  be  performed  by  ewh  pertyr  an  alter  on  the  part  off 

the  party  making  the  demand,  to  perform  hi*  part  of  Ue  m iil,  h  implieA 

and  nnaentood  ;  and  when  Uie  other  party  rtAiBaa  to  eon^y,  he  theretn-  di*- 
penaea  with  any  other  offer.  And  whve  be  nefleela  t*  comply  without  olfaing 
1  fbr  hia  non-compUance,  the  legal  effect  ia  the  aame.    Per  Wilde  J.  in 

By  artidea  of  agreement  bMween  A.  and 
D.  uie  lormer  coTenaniea  id  conTey  to  the  latter  a  certain  lot  of  land,  if  certain 
motea  given  at  the  same  time,  payable  at  a  Aitvr»  day,  ehonld  be  paid  at  matnrity 
by  B. ;  and  by  aaid  article*  it  wa*  thetria  farther  agreed,  that  on  failore  of  pay- 
MMnt  of  aaid  note  by  B.,  the  agreement  wa*  to  be  vnid—B.  to  be  liable  to  pay 
alt  the  damaRce  that  ihoald  thaieby  have  accraed  ttr  A.— and  to  foifBit  all  that 
•honld  pravionaty  have  bean  paid.  In  a  mil  en  one  of  the  notes,  it  ww  hdd* 
that  the  promiae  ob  the  notea,  and  the  promiae  oreoranaDt  to  convey,  were  inde- 
pendent, and  that  a  aoit  on  die  fanner  m^ht  wcUbe  maintabisd  without  ihowiag 
n  offarto  convey  -  ■"'  "■ "--  '-  -  .   -  .-  .. 


a«<Mivayanceoioagrt«convey;  trat  by  enfiwdag  payment  of  the  notea,  the  ven- 
dor wttved  the  right  to  avoid  hia  covenant  to  eonray.  Manning  v.  Brown,  1 
Ptix&dd,48.    Baa  Bnahla*  *.  amtt,eWhMt«o,Stt  iBank  of  Colamlnar.  Hag- 
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npDo  the  agreement  for  tfaa  non-execution  of  ^e  conveyance  (t). 
And  if  the  pnrehaaer,  faiid  be  actually  paid  the  money  secured  by 
the  note  as  a  deposit,  would  have  been  «Dtided  to  recover  it  back 
— «s  wliere  the  agreement  could  not  be  peribrmed  by  the  seller — 
it  19  not  clear  that  he,  the  purchaser,  might  not  resist  the  payment 
of  the  note  »a  the  ground  of  waat  of  coisideration,  but  whilst 
the  cootrtct  remains  open,  he  cannot  resist  the  payment  of  the 
note  (m). 

60.  In  a  late  case  (n),  although  the  purdiase>money  was  to  be 
paid  at  the  emriieratum  of  nch  tale  and  ptitekaie,  with  interest  ta 
the  tme  of  the  completion  of  the  purchate,  yet  as  a  time  was  fixed 
for  paynaent  and  none  for  the  ooaveyance,  it  was  held  that  an 
actioQ  hi  not  executing  a  conveyance  might  have  been  naintained 
fay  the  purchaser  before  the  day  of  payment,  and  no  atlegatioD  of 
iwymeot  wo>ld  bare  bem  necessary  (1) ;  and  «n  actios  by  the  seller 
for  the  money  was  sustained,  although  he  had  not  teadered  a  con- 
veyance. So  where  the  tgieement  was  to  seU  and  pnrcfaase,  and 
the  purchaser  agreed  to  paj  to  the  seller  the  purchase-money  be- 
fom  the  expiratkni  of  four  years,  with  interest  half-yearly  till  paid, 
the  seller  was  allowed  within  the  Sour  years  to  recover  an  arrear 
of  mterest  for  the  purchase-money  itill  unpaid,  without  averring 
*titie,  delivery  of  possession,  or  rcadiaess  to  eanvey,  for  no  time 
was  fixed  kr  the  completion  of  the  sale,  but  a  time  was  limited 
withm  which  the  raoaey  was  to  be  paid,  with  interest  in  the  metn- 
time  (o)  (3). 

(f)  8m  l(*ggridga  •■  fcnw,  14  Sut,  (■•)  Mattock  v.  XtauUke,  10  AdoL  fe 

4S« ;  8  Camp.  O*.  St ;  and  lee  Swu  v.  tX.Bt.    Qw,  if  H  mi  uioamb«int  on  tha 

Cox,  1  H«wi>  ITS ;  Spillsi  s.  Weatlake,  adlir  M  tander  a  eonrefance ;  tee  flu 

3BBin.ftAcUbih.lS6;  Wi&iv.  South,  oate. 

10  M«aa.  &  Wela.  i6i.  (o)  WUki  v.  Sadth,  10  Meet,  k  WOa. 

(m)  8ae  3  Ban.  ft  Add.  1G7, 158.  8M. 

mei,  1  Pet«»  (B.  C.)  i55  ;  Hepbsrn  o.  Anld,  6  Gnnch,  902 ;  Winter  o.  liTbigi- 
ton,  IS  John.  6i. 

a)  Eraleth  v.  aoUnur,  S  Fairfleld,  2i  t  CMttr  Contr.  (Sth  Am.  od.)  SSS ;  Dox 
•.  Dej,  3  WwdeB,  BS6  ;  Dicker  e.  JaAtm,  6  Maniung,  Grang.  ft  Scott,  lOS ; 
Barksdile  a.  Toomw,  2  Bailey,  ISO  ;  Bbi&  of  Colambia  v.  Hagnei,  1  Petsn,  4SI, 
406  ;  AcUbv  v.  Elwell,  6  Balrted,  304 ;  Central  Turnpike  Co.  v.  Valentine,  10 
Pick.  142 ;  Bradford  v.  Onr,  3  Yeiger,  4S1 ;  Henis  •.  Slitta,  1  Umio,  60  ;  Bah- 
«ock  e.  WikMi.  IT  Uaine,  sVa ;  SayM  c.  Ordg,  4  Pike,  10. 

(3)  II  a  day  U  i^pinnted  for  pCBfinming  ■  coioiant  on  one  part,  and  it  is  to 
hi^IMn  or  M^  happen  bafora  the  oorenaati  on  the  other  part  are  to  be  perfonned, 
the  eoreoanta  ua  indqwndsnt.  Pet  Wltde  J.  in  Conch  e.  Ingenoll,  3  Kok.  SOD, 
aoi ;  1  WiUismi'i  Sannden,  320,  note  (1) ;  Seen  v.  Fowler,  3  John.  273 ;  Cnn- 

n;hmn  v.  Uonell,  10  John.  204 ;  L^l  r.  BeUcnap,  1  Cuhing,  2B4  ;  Hagonan 
barkey,  1  Howard  (Mia.)  377 ;  Hayen  c  Bonn,  6  Pike,  417  ;  Dancan  e. 
Charlea,  4  Scaamon,  SSI ;  Diokcc  g.  Xaokaon,  6  Mann.  Or.  ft  Scott,  108.  So 
where  the  money  wai  to  be  paid  to  a  tMiriptrtoii  ondmitu  titvntdor,  that  oironm- 
atanee  hai  faaea  auppeaed  t«  indjoate  tha  bitenlion  and  nndentanding  of  the  par> 
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€1.  On  the  otb«r  Jiaod,  a  purdusot  cannot  p^nini^in  an  action 
for  breach  of  contract,  without  having  tendered  a  conveyanoe,  and 
the  piucbaae-motia]'  (j>)(l)> 

(;>)  See  1  Esp.  Ca.  191:  Ex  parte  Uylhxi,  1  Atk.  147. 

ties  that  the  payment  yraB  to  be  &nt  nude,  and.  in  an  actioii  by  the  vendor,  agen- 
fffal  Kfttrmcut  of  ceadiMsa  on  hu  pKCt  to  perfhrm  vi4  hcJid  aufficient  in  such.  caae. 
Iforthup  V.  Northap,  8  Cowen,  2S6  ;  Slooum  r.  Despard,  S  Wendell,  Glfi,  818 ; 
Per  Sutherland  J.  mJohnaciiiD.W7gant,  11  Wendell,  fiO,  fit. 

(1)  Aoc.  Byer»  o.  Aiken,  6  Fika,  Hi ;  Biennere  v.  Boyer,  6  Pike,  497.  And  aee 
CMtty  Contr.  (8th  Am.  ed.)  275  ;  FaSrbanks  v.  Dow.  8  N,  Hamp.  266  ;  Stockton 
a.  George,  7  Boward  (Uiai.)  172.  But  in  New  York  and  many  oOioc  atatcs,  the 
purduuer  is  not  bonnd  to  tendei  a  conveyance.  Hia  duty  U  to  t«nder  the  pur- 
ohaae  money  and  demand  a  deed,  irMch.  the  vendor  must  prepare  and  ei^utc  at 
hti  own  exp^ae.  See  note  next  pue  ;  Eudaon  v.  Bm&,  20  John.  21  ;  Hacket 
*.  Hnson,  3  Wendell,  260 ;  Fuller  o.  Hubbard,  6  Covron,  13  i  Fnllec  o.  Williams, 
7  Oowcoi,  et ;  Bairett  ■>.  Browning,  8  Uisaouri,  6S9 ;  Brown  v.  Hart,  7  BUck£ 
439 :  Standifei  e.  Davit,  13  Smadcs  ft  Uarah.  48. 

To  put  the  vendor  in  de&ult,  in  New  York,  it  was  formerly  held  to  be  nec«- 
M^,  that  tlie  vendee  ahould  pay  or  tender  the  pnicbaae  money,  donand  a  deed^ 
wait  a  reasonable  time  for  the  vendor  to  have  it  drawn,  and  then  present  himaelf 
to  receive  it.  Hacket  e,  Huson,  3  Wendell,  260  ;  Fuller  e.  Hubbard.  6  Cowen, 
13iFuUeri>.WiIliaina.7Cowan.68;Coniultov.Fl«ce,TW«ndcB,ia»,  131;Wella 
V.  Smith,  2  Edwards,  7S.  See  f  airbanka  p.  Dow,  9  N.  Hamp.  266  i  Smith  v.  Hob- 
inaon,  11  Alabama,  840  ;  Hunter  v.  O'Koil,  12  *lrihiiTin»,  37,  And  where  the 
vendor  diad,fhe  aome  <1fpiiinil  must  have  beoi  made  and  lime  aUowed  to  hia  rep- 
resentativea.     Fuller  v.  Williams,  7  Cowen,  63. 

But  in  Carpenter  0.  Brown,  6  Barbour  Sup.  Ct.  Hep.  147,  it  was  held,  that, 
a,  upon  the  aale  and  purchase  of  land,  the  vendoi  covesaata  to  ddiver  a  deed  of 
the  premisee  on  a  certaiji  specified  day,  and  the  purchaser  has  paid  the  considera- 
tion and  there  is  nothins  for  him  to  do  as  a  condition  preeedmt,  the  duty  of  the 
vendor,  to  deUvor  thedoed  on  the  day  flxed,  is  absolute.    Ho  should,  therefore, 

rapaie  the  deed,  and  be  ready  t«  deliver  it  when  demanded.  One  request  (even 
any  requeat  ia  neocaaary,)  is  enough  to  put  him  in  daCanlt.  And  in  an  action 
for  the  braach  of  such  an  agreement,  a  raqueet  or  demand  need  not  be  laid  spe- 
oially.  llle  eeneral  allegation,  that  the  defendant  was  often  reque«t«d  toeiecute 
a  deed,  is  sufficient.  And  in  tjiis  case,  the  doctrine  stated  above,  that  the  vendee 
ahould  call  on  the  vendor  and  request  the  eiecutaon  of  a  deed,  aod  after  waiting 
a  reasonable  time,  call  agaiijto  receive  it,  is  expressly  declared  not  Co  be  the  law. 
See  the  icmiaikB  of  Gridley  J.  pp.  148,  149. 

Under  the  rule,  as  it  was  formerly  supposed  to  exist  in  New  YoA,  it  was  held, 
tbat  tha  purchase  micht  avoid  the  necessity  of  a  second  demand,  by  tcnderiiiE, 
on  the  first  demand,  a  deed  [nepared  for  execution.  Connell  b.  Pierce,  7  WendeO, 
129,  132 ;  Wells  e.  Smith,  2  Edwards,  78.  In  case  the  vendor  refuses  to  give  a 
deed,  theTcndeemaysaeMi  the  agreement  without  waiting  to  have  aoonveyancft 
prepared  or  presenting  hlTPieU'  to  receive  it.  Foote  i.  West,  1  Denio,  S44. 
Where  the  purchaser  suee  to  recover  bat^  part  of  the  consideration  money,  paid  ' 
by  him  on  the  contract,  be  must  ihow  that  he  has  tendered  the  residue  of^the 
purchase  money,  and  demanded  a  deed,  so  as  to  put  the  vendor  in  default.  Hud- 
son V.  Swift,  20  John.  24.  See  Oreen  d.  Oreen,  9  (Jowen,  46 ;  Fuller  a.  Hubbard,. 
6  Cowen,  13 ;  ante,  266  and  note. 

Where  no  place  ia  fixed  for  the  paymeiit  of  the  purchase  money,  a  tender  of 
the  money  and  demand  of  a  dead  at  tbe  residence  of  the  vendor,  on  the  day  named 
for  tOie  execution  of  the  contract,  ue  a  sufficient  EompUance  on  the  part  of  the 
purchaser,  and  give  him  »  right  of  action  against  Uia  vendor.  If  the  latter,  at 
the  time  of  such  tender  and  demand,  be  abaent  from  home,  a  personal  tender  is 
not  neceMery.  Smith  r.  Smith,  26  Wenddl,  406.  Bee  Frunchot  v.  Leach,  S  Cow< 
so,  606. 

If  the  obligee  in  a  bond  for  a  deed,  «a  the  last  day  of  performance,  aay  to  the 
obligor,  that  the  money  is  ready  lor  him  whenever  he  wiD  give  a  deed,  bat  pro- 
duces no  money,  and  toe  other  party  »|dies  that  he  will  procure  him  a  deed,  but 
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62.  It  v»  always  cleu  that  the  vwdor  need  txit  leoder  a  con- 
Trance  where  the  purchaser  was  required  to  prepare  it  (q),  or  to 
bear  the  espense  of  it  (r).  But  the  general  propositioB  was  r«>- 
dered  doubtfiil  by  some  lecent  dicta  of  the  Judges  (>),  that  it  is 
incuiDbeat  ob  the  vendor  to  prepare  and  tender  a  conveyance, 
which,  as  a  general  rule,  certidnly  seems  to  have  prevailed  when 
the  simpUcity  of  the  coiamoa  law  {prevailed,  and  possession  was 
the  best  evidence  of  title  (1)  ;  but  upon  the  intioducdon  of  niDdi6ca- 
ttons  of  estates,  unknowa  to  the  commoc  law,  and  which  brought 
with  them  all  the  difficulties  that  surround  modem  titles,  it  be- 
came oecessaty  to  make  an  abstract  of  the  numerous  instruments 
relating  to  the  tUle,  for  the  purpose  of  submitting  it  to  the  pur- 
chaser's counsel :  and  it  then  became  usual  for  him  to  prepare  the 
conveyance.  This  practice  has  continued,  and  is  now  the  settled 
rule  of  the  Profession  :  the  rule  is,  indeed,  sometimes  departed 
bom,  but  this  seldom  happens,  except  in  the  country,  and  it  al- 
ways arises  from  consent,  or  express  stipulation. 

63.  In  a  late  case  (i),  this  point  came  distinctly  before  the  Court 
of  Elxchequer,  and  it  was,  in  conformity  to  the  practice  of  the  Pro- 
fession, decided,  that  the  purchaser,  and  not  the  vendor,  is  bound 
to  prepare  and  tender  the  conveyance.  In  the  early  case  of  Webb 
V.  Bettel  (u),  the  same  rule  was  expressly  recognized  by  Windham, 
J.  and  denied  by  no  one.  He  said,  "that  where  a  person  is  to 
execute  a  conveyance  generally,  there  the  counsel  of  the  purchaser 
is  intended  to  draw  it,  and  then  the  purchaser  ought  to  tender  it. 

64.  It  is  settled,  that  if  a  conveyance  is  to  he  prepared  at  the 
expense  of  a  purchaser,  be  is  bound  to  tender  it  (x).  Now  it  is 
admitted  on  all  hands,  that  the  expense  of  the  conveyance  must 
*be  home  by  the  purchaser,  if  there  be  no  express  stipulation  to  the 
contrary  (3).  Therefore,  where  there  is  no  such  stipulation,  the  pur- 
chaser ia  bound  to  tender  the  conveyance.     In  a  late  case  in  the 

(j)  Hftwkina  p.  Kemp,  3  East,  410.  (()  Baiter  v.  Lewia,  I  Forreit's  H«p. 

?r]  Seward  v.  Wlllock,  5  'Boat,  19S.  £xcli.  61 ;  and  Bee  Martin  v.  Smith,  2 

MLordRoaslyiijinPinckaiJ.Curtete,  Smith,   643;   HalloweU  n.   Hoitel),    1 

i  Bro.  C.  C.  332 ;  Mscdooald,  C.  B.  In  Scott  New  Rep,  309  ;  but  MB  Standley 

Oiowiocki'.  Smitii,  3  AcHtr.  877 1  Lord  c.  HeiiuimigtoQ,6  Taunt.Sflli  2  Marsh. 

Keajon,  in  Heard  o.  Wadham,  1  £s4t,  276. 

627  ;  uidLordEldan,iii  Sotan  s.  SUde,  (u)  1  Lev.  ii. 

7  Vea.  Jan.  278.  [x)  Soward  p.  'Willock,  S  East,  198. 

Immedlitaly  aMSMra7,tliiBit  not  awilrerof  the  tender  t^isreof.  Dnunmandv. 
Charohill.  17  Maine,  325. 

<l)  Thorak,  here  wdd  tomerif  to  hxre  prerailsd  in  England,  tteaa  to  bo  tha 
one  adqited  in  the  United  States.    See  note  on  next  page. 

(2)  Bnt  lee  next  note. 
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Court  of  Exchequer,  when  a  lease  was  lo  be  prepared  at  the  sole 
expense  of  the  lessor,  it  was  held  that  he  was  to  prepare  it,  and 
not  the  lessee.  It  may  be,  indeed,  that  one  may  be  bound  by  the 
express  terms  of  a  contract  to  prepare  a  lease  or  conreyance,  and 
yet  that  it  shall  be  paid  fw  by  anothu,  for  such  stipulations  are 
not  ittconsiateot ;  but  where  .all  that  is  stipulated  for  is,  that  it 
^all  be  prepared  at  the  expense  of  the  lessor,  and  tittn  is  no 
contract  to  explain  it,  it  must  be  intended  that  the  lessor  is  lo 
prepare  it  also  .(y). 

65.  Upon  the  whole,  notwithstanding  the  recent  dicta  to  the 
contrary,  as  the  precise  point  came  before  the  Court  of  Exchequer, 
in  Baxter  t.  Lewis,  and  th^r  decision  accords  with  the  uniform 
fractice  of  conreyanceni,  which  has  always  met  with  the  greatest 
attention  in  courts  of  justice  (z),  we  may  be  warranted  in  saying, 
that  the  purchaser,  and  not  the  vendof ,  ought  to  prepare  and  tender 
the  conveyance.    And  so  the  point  has  been  finally  dedded  (a)  (1). 

66.  It  has  been  said  that  a  stipulation  that  the  purchaser  shall 
bear  the  costs  of  the  contract,  would  entitle  the  vendor  to  the  costs 
of  making  out  his  titie  (b). 

67.  But  although  a  purchaser  is  expressly  required  to  prepare 
a  conveyance,  yet  if  a  bad  titie  be  produced,  he  may  maintain  an 
action  for  recovery  of  his  deposit,  without  tendering  a  convey- 
ance (c).     So  where  a  vendor  has,  by  selling  the  estate,  incapa- 

(y)  Price  V.  'WiUiama,  1  Meol.  &  Well.        (a)  Stapheiu  e.  Medini,  3  Oale  ft  Dkr. 
e  i  tee  UJittook  v.  KingUke,  10  AdoL  k     110. 
SIL  BO;  I'iid  v.  Pirn,  7  Heea.  tc  Wei*.        (A)  8  Hne,  26. 

(c)  Sewardv.  Willock,  nN  nv- i  a- P. 
nUed  by  Lord  V     '  -     ~    -    ■ 

Lowndn  v.  Brn 
Seell  AdotftE 

(1)  A  differont  nle  prerails  in  maiiT  of  the  United  States.  In  Manwihiuett^ 
■  party  who  oontractB  to  azscnta  and  deliver  «  deed,  i*  bound  to  prepare  the  deed, 
if  then  be  no  itipulationthat  it  ahaUbeprepaied  by  the  intended  mntee.  Ttn- 
ney  e.  Aahley,  16  Pick.  SIS.  »  If  the  Uw  in  England,  il  othemw,"  lald  Hi. 
Jnitice  Wilde,  "  it  mnat  be  tbnnded  on  cnitom  and  practice,  and  not  on  any  l^al 
jninciple,  indntendant  of  practice."  ib.  BB2.  See  Swan  v.  Driuy,  22  Kck.  tit. 
The  nile  in  Maine  agrees  with  that  in  Uaaaachuaetta.  Hill  v.  Hobart,  16  Hainc^ 
164.  In  New  York  the  vendoi  who  has  bound  liim«alf  to  give  a  deed  by  «  cat- 
tain  day,  must  be  at  the  expense  of  having  it  drawn,  and  tnuat  have  it  prepaied 
and  T««dy  on  that  day.  Connelly  t.  I^eiee,  7  Wendell,  129  ;  Carpentn  o.  Brown, 
8  Barbonr  Sup.  Ct.  Kep.  93.  Bee  Hacket  v.  Euaon,  8  Waoddl,  2S0;  Fallv  v. 
Habbud.  8  Cawen,  13,  IS  and  note ;  Hudaon  v.  Swift,  20  John.  23, 27.  In  Penn- 
sylvania the  rule  ia  the  same,  vii.  that  the  vendor  mujt  ptuMie  and  tender  Qie 
deed.  Sveitiei  v.  Hummel,  3  Setg.  &  K.  228.  So  in  Miiiinsaipin,  Standifer  v. 
Davis,  13  fimedee  k  Harsh.  18.  See  SmUh  «.  Henry,  2  English,  207 ;  Bucknaa- 
toi  ti.  Qtundy,  1  Scammon,  310.  In  Aransas  the  pnrcbaser  most  prepare  and 
tender  a  deed  and  bear  the  expense  of  it,  according  to  the  English  n^  Byeia 
e.  Aiken,  B  Pike,  419 ;  I>rMUiere  v.  Bayer,  B  Pike,  497.  See  Wade  c.  KUlongh, 
6  Stew.  &  Port.  460. 
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ciMted  tuiBself  IfoiD  execotiDg  a  coDveyuicfl  to  the  fint  purchaser, 
Hat  raodeis  further  expense  and  trauUe  on  his  part  unnecessaty ; 
and  he  maj  accordingly  sustain  an  action  widiout  tendering  a 
coareyance,  or  the  purcbase-nloney  (d)  (1). 

66.  Where  a  purchaser  is  let  into  possession  on  a  treaty  lor 
purchase>  he  does  not  become  tenant  to  the  seller ;  and  if  the 
seller  cannot  make  a  title,  it  is  doubtful  whether  an  actioa  will, 
under  any  circumstances,  lie  against  the  purchaser  (I).  It  is 
'^ttled  that  the  action  will  not  lie  where  the  occupation  has  not 
been  beneficial  to  him  (e),  beyond  the  mere  protection  from  the 
uclemency  of  the  weather,  and  if  he  paid  the  money,  of  which  the 
seller  might  have  made  interest,  although  the  jury  expressly  find 
that  the  value  of  the  house,  during  the  occupatioQ  of  the  pur- 
chaser, exceeds  the  interest  of  the  money  paid,  yet  the  seller 
cannot  recover  (y)  ;  for  it  is  impossible  to  make  ibe  rules  of  law 
depend  on  the  balance  of  loss  or  gtun  in  each  transaction :  me 
party  must  take  back  his  money,  and  tbe  other  take  back  his 
house.  A  contract  cannot  arise  by  implication  of  law,  under  cir^ 
cumstances,  the  occurrence  of  which  neither  of  tbe  parties  ever 
had  io  their  c(»itemp)ation  (8). 


(d)  KniKht  v.  Crockford,  I  En.  Ca.    Bing.  N.  C.  866. 
18B.    8m  Z>nke  of  St.  AUwn'i  v.  Shora,       («)Heaniev.Tointin,Fe«ke'iCa.  192. 
1  H.  Black.  STO;  Jackaon  s.  Jacob,  3        (/)£kt)«iidv.PounEeCt,2Tuiiit.ifi. 


(I)  See  nipnt,  b.  1,  for  the  affect  of  a 


(1)  Ncwcomb  V.  Biackett,  IS  Um«.  ISl  ;  EamM  v.  Savags,  14  Utai.  425. 
'Wbera  the  Teodee  has  giTen  notice  to  the  vendor  of  his  refusal  to  peiform  the 
contract,  no  t«odet  of  adeed  by  the  Tendor  is  necetiar]'  in  iBder  to  ssstain  a  bill 
for  apeoiflc  perfarmance.     Crory  v.  Smith,  2  Conutock,  60. 

(2)  If  one  enter  on  land  nndet  a  contract  for  a  deed,  the  relation  of  landlord 
and  tenant  doea  not  exist )  and  on  hia  refuaing  to  perform  the  contraot,  or  on  the 
owner's  n^lecUns  to  execute  a  deed,  be  is  not  liable,  in  asanmpait,  for  use  and 
oocnpation.  Siniui  v.  Stewart,  6  John.  46 ;  Vanderheuvel  e.  Storts,  i  Conn.  SOS ; 
BeH  «.  EUia,  1  Stew.  &  Foit,  29i ;  Little  v.  Pearson,  7  Pick.  301 ;  Jones  n.  TiAoa, 
2  Dana,  206 ;  Brewer  c.  Cndg,  3  Harr.  314 ;  Hough  e.  Birge,  100 ;  Doe  v.  Cook- 
lan,  1  Scammon,  200.  But  see  Clough  v.  HoEford,  6  N.  Hamp.  234  j  Ayer  v. 
Bawkes,  11  N.  Hamp.  148;  DaTidson  «.  Ecneat,  7  Alabama,  817;  Qoald  s. 
Tbon^»OD,  1  Uetcal^  221. 

In  Clotwh  V.  Hosford,  6  IT.  Hamp.  234,  it  was  hdd,  that  a  vendee  let  into  poa- 
session  and  afterwards  refusing  to  comply  with  his  agreement  to  purchase,  may 
be  sued  in  treaposa,  or  for  use  and  occupation,  for  the  pro&ts  of  the  laud,  at  the 
owner's  election.  In  Smiths.  Stewart,  6  John.  46,  it  is  Hid  thattheTuidee,in 
anch  case,  ia  liable  to  be  turned  out,  as  a  trcBpaseer,  and  is  reaponnUe,  in  that 
character,  for  the  metne  profits,  but  cannot  be  sued  for  use  and  occupation.  In 
another  case,  decided  in  New  Hantpahira,  the  ^ts  were  that  the  defbndaut,  ia 
the  mouth  of  Uay,  1838,m[ide  a  verbal  contract  with  the  plaintiff,  for  thepurchaae 
of  a  {arm,  for  the  sum  of  ^1200.  It  was  agreed  that  f  200  or  (300  c^  the  pur- 
chaae  money  should  be  paid  when  he  should  take  posaeaaion ;  $^00  in  the  enan- 
ing  snmmor,  and  the  lemoinder  in  two  years.  The  defendant  took  posasesaion, 
and  paid  the  plaintiff  $200,  for  which  the  plalutiff  gave  him  a  leeaipt,  stating 
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69.  But  as  the  posMnkn  »  in  tbeM  oases  Uwfiil,  b«og  with 
the  umt  of  the  seller,  an  ejectniflDt  will  not  lie  against  the  pur- 
chaser without  a  demand  of  poaeesskni,  and  refusal  to  quit  (g) ; 
unless  upon  possession,  being  girea  to  him,  he  agreed  to  quit  pa^ 
session  if  be  should  not  pay  the  purchase-moaey  on  a  given  day, 
or  the  like  ;  in  which  case  an  ejectment  will  lie,  without  notice, 
on  non-pBTfonnance  of  bis  agreonent  (1).  The  agreetnent  opentes 
in  the  same  muiner  as  a  clause  of  re-entiy  on  breach  of  coreoaat 
in  a  lease  (A). 

70.  If  possession  he  given  upon  payment  of  part  of  the  pur- 
chase-oKuiey,  and  interest  is  paid  upon  the  nmakider,  twenty 
years'  possession  by  the  purchaser  is  no  bar  in  ejectment,  because 
his  possessioQ  was  not  adverse  to  the  seller  (i)  (2). 

71.  Where  the  conditions  of  sale  stipulated  for  the  delivery  of 
an  abstract,  &c.  by  the  sellers,  and  that  in  case  the  purchaser  was 
let  into  possession  before  the  payment  of  his  purchase-money,  he 
should  be  considered  as  tenant  at  will  to  the  vendms,  and  pay 
interest  after  the  rate  of  four  per  cent,  upon  the  amount  of  his 
porcbase-mouey,  as  and  for  such  rent— the  seller  made  default  in 

(ff)  Doe  I.  JackBon,  1  Bam.  &  Creu.  C.  749 ;  Doe  «.  Stanion,  1  Mew.  &  Wals. 

449:  Right  c.  Beud,  13  Bast,  210.    See  695. 

Hegan  t.  Johnson,  i  Taunt.  148  :  Doe  v.  (A)  Does.Sayer,  S  Camp.  Ca.  8.    Ilia 

Lawder,  1  SCbcIl.  308;  Doc  s.  Itoulton,  I  laine  doctiine  ia  extended  to  ui  agnt- 

Uaod.  &  MiOk.  118 ;  Doc  v.  Waller,  1  vuni  tor  t,  lease.  Doe  v.  Smith,  6  EaM, 

Carr.  &  Payn.  595  ;  Doe  v.  Miller,  S  Cirr.  £30  ;  Doe  >.  Brmuh,  6  Bap.  Ca.  lOB. 

&  Payn.  605  ;  Doo  v.  Pullen,  2  Bing.  N.  (i)  Doe  v.  Edg«r,  3  Biag.  N.  C.  488  ( 
'  He  ch.  11,  a.  5,  pott. 

that  it  wea  in  part  payment  for  the  land.  The  defendant  took  the  cropa  for  1BS8, 
but  failing  to  make  any  further  paj'meDt,  the  plaintiif  notified  him  to  quit,  and 
he  removed  &om  the  place  in  the  month  of  December.  The  plaintiff  then  brought 
an  action  for  me  and  occupation,  and  the  defendant  Sled  the  enm  of  t2<il),  which 
he  had  paid  the  plaintiff,  by  vay  of  eet-ofT.  The  set-olT  was  not  ^owed,  be- 
caosc  the  defendant  had  neglected  to  complete  the  contract,  by  paying  or  tender- 
ing the  instalment  when  it  bccamG  due  ;  and  it  was  also  held  that  the  plaintiff 
could  not  recover,  without  paying  the  defendant  the  money  he  had  received  nn- 
der  the  contract.  Aycr  v.  HawkcB,  11  N.  Hamp.  I4S.  In  Gould  c.  Thompson, 
4  Metcalf,  224,  it  appeared,  that  an  oral  agreement  had  been  made  for  the  pur- 
chaae  of  a  house,  and  the  vendee  advanced  the  purchase  money  and  took  posses- 
sion,  but  before  be  obtained  a  deed,  the  house  was  desboyed  by  Are,  and  he  there- 
upon vacated  possesrion  of  the  land,  refused  to  accept  a  deed  which  the  vendor 
tendered  to  hiin  immediately  after  theSre,  and  commenced  a  suit  against  the  ven- 
dor, in  which  he  recovered  back  the  purchase  money,  as  appean  m  Thompson  t. 
Gould,  20  Pick.  134,  and  it  waa  thereupon  held,  that  the  vendee,  during  Ma  oe- 
cupatioa  of  the  house,  was  tenant  at  will,  and  that  he  was  liablo  to  the  vendor, 
in  an  action  of  assumpsit,  for  use  and  occupation  ;  and,  it  was  also  held,  that  the 
vendee,  by  refusing  to  accept  a  deed  f^'om  the  vendor,  determined  the  tenancy  at 
will,  and  was  no  longer  liable  to  him  for  use  and  occupation. 

(1)  Sec  Clough  D.  Ilosford,  and  Smith  c.  Stewart,  cited  in  the  preceding  note. 

'  i)  Jackson  c.  t^amr,  1  Cowon,  CIO ;  Jackson  v.  Bard,  4  John.  230 ;  Kt3log 


K^U^ 


ellogg,  6  Barbour  Hup.  Ct,  Rep.  118,  128 ;  Jackson  v.  Johnson,  6  Cowen,  74  i 
Cooper  o.  8tower,  9  John.  S31. 
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d«tltvering  of  tbe  absfract,  and  the  punkuer  was  let  into  pirn- 

sesaoa — it  was  held,  1,  llwl  io  the  absraea  of  aa  espiaas  cow 
tract  by  the  purchaser  to  wure  the  non-fiUfiAeat  of  the  coaditkm 
to  deliver  an  abstract,  no  such  contiact  could  be  implied  at  law, 
from  the  mere  drcumstaoce  of  the  puicbaser  being  let  into  p09- 
aeanon  :  *tbe  remedy  was  to  be  sought  in  e^ity. — 3.  That  use  and 
occupation  would  not  lie,  for  the  coaditiMi  under  which  the  pui^ 
chaser  was  said  to  hare  occupied,  supposed  that  the  readns 
would  have  peribnned  th^  parts  of  the  prenous  contract,  and 
pronded  for  the  case  of  de&ult  after  such  p^onoance :  the  law 
would  not  imply  that  the  vendee  had  subjected  himself  to  auch  a 
condition  by,  being  let  into  possession  while  the  title  ranained 
iocertaiD. — 3.  That  if  the  purchaser  had  agreed  to  be  bound  by 
the  coodition,  the  action  ought  not  to  have  been  for  use  and  occu- 
pation, but  the  declaration  sbo«^  hare  been  special  on  the  con- 
tract to  pay  four  per  cent,  upon  the  purcbase-mooey,  a  contract 
in  the  nature  of  an  agreement  for  a  tenancy,  but  not  amounting 
to  that  (fr)  (1). 

72.  And  in  a  case  where  power  was  given,  in  a  ctratiaot  under 
seal,  to  a  purchaser  to  leave  the  purchnae-money  as  a  charge  upon 
the  property  for  a  given  period  at  iotereat,  and  it  was  stipulated 
that  the  purchaser  should  be  deemed  tenant  to  the  seller  at  a  rent 
equal  to  the  mterest,  and  the  sdler  was  to  have  power  to  distrain, 
though  the  agreraoent  was  acted  upon,  ^et  the  instnmient  was 
held  not  to  be  a  lease,  but  substantially  a  contract  for  purchase, 
and  that  the  power  of  distress  did  not  alter  the  nature  of  the 
contract  betwem  the  parties.  And  this  oonstniotion  was  lidd  to 
prevail  even  in  the  event  of  the  bankruptcy  of  the  putchaser  (t). 

73.  A  writ  of  ne  exeat  regno  lies  against  the  purchaser  who  has 
not  paid  the  purchase-money,  upon  his  threatening  to  go  al»oadj 
if  the  vendor's  title  has  been  accepted  («),  or  there  has  been  a 
decree  for  a  specific  perfonnance  after  the  title  has  been  investi- 
gated (n).  But  although  the  purchaser  has  taken  possessira  of 
the  property,  and  received  the  rents  ailer  the  delivery  of  the  ab- 

(k)  SMton  «.  Booth,  4  AdoL  ft  EIL  CO  Hope  v.  Booth,  1  B«m.  ft  Adtd. 

628,  whme  the  porchua  vm  in  lota,  and  19S. 

the  seller*  had  not  a  joint  title.    Tha  (m)  Goodwin  t>.  Clarke,  2  Bick.  iST  i 
■tatement  in  the  text  is  &om  the  jait-  and  Anon.  tMil.  note;  see  Jackson «.  Fo- 
ment of  Mr.  Jostice  Littledale ;  lee  the  trie,  10  Tea.  jnii.  lU. 
Oj^oni  of  the  L.  C.  J.  and  Hi.  Jus-  («)  Bodun  v.  Wood,  Ton.  ft  Rom. 
tice  Coleridge.  332. 

(1)  Bee  Wekh  >.  Andrews,  S  Hetod^  78. 
Vol.  1.  40  {•«») 
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stract,  yet  the  writ  csDnot  issue  ;  for  unless  tbe  Court  cair  mate 
tt  out  to  be  qtnte  clear  tbat  there  muat  be  a  specific  petfonnaiice, 
it  canitot  gmit  tbe  wift  (o)  (3). 

(o)  UoiTu  K.  M'Neil,  2  Bum.  S04. 

(1)8  DaniaQ  Ch.  Pr.  (Ferkint'i  «L)  IBBS,  IMO;  Biowii  v-Hai^lTPncASU; 
OibbB  t>.  Meraud,  2  Edwards,  482;  Cowdin  u.  Cnm,  3  Edwards,  231  ;  Be  Bi- 
vaflnoli  d.  Conettt,  4  Paige,  264. 


•SECTION   V. 

or    BESCINDINC    ANS    OF    CONTntMINa  A    CONTRACT. 


1.  Aotict  o/  ntdnding. 

tt.  Doctrine  of  retetnditig  a  emtrtKl. 

t.   CnuBoAnmf  of  a  fact   by   a    pur- 

S.  Dtating  tatdulfi  vitk  purchaiM. 
7-  Murtpmtntatkn  by  apvrcluutr, 

8.  WMAtr  fraud  be  neeattary. 

9.  Sdfar  M£n>M^  Au  (x 


10.  Party  left  tabu  rtmtdy  at  lam. 

12.  StMcinditig  a   conveyarun  for   unl 

nmabimeti  nf  friot. 

13.  fW  inodsTMXiy. 

14.  BfsouM  <rui(M  (oM  (o  hmu^, 

15.  TTAar*  iy  mttAiJb  a  man  hm^iU 

16.  JDmoum  unpnwtidfnJiy  nuulg. 
19.  Skqnm  iI^k<  w  (ttfa  ameeaiai. 
Vi.  Stitti0it  net  ntCMiary  to  nSaf. 
21.  Stea 


22.  ^ffwn  q^  dnrnf. 
13.  DaieBT.  Stnm*. 
26.  FiOtr  T.  WiiKM. 
37.  ituJ*  i»  t^Hy. 


29.  ^(fMNsaiKii  iar(  r^Af. 
J3.  Cenfirmatim  raJMua*  ri^ 


33^,  AUAough  new  d 
ditcomred. 

34.  Aequittetnct  Achtn  frau£  and  <ip~ 

35.  CoiySrnuiwn  uihtn  fraud. 

n.   Whether  fravduimt  tnuuactkm  ean 

be  pureed. 
39.  Regitit^*!  Id  valid  uen/lruuMM. 
43.   Time  a  bar  ta  nl^f, 

46.  SeoAdvryiar. 

47,  SS.G7.  PnyStand  Ion  by  Mtock :  i** 


G3.  lUpairM  after  noHoe  of  deftd  IB  Hilet. 

it,  Coatienion    qf   tliop    into    private 

06.  PMmt  of  Cvurt  talttrt  bSt  ie  du- 

ff9.  A/It  an  itytmctitm  ^  inUrpH. 

61.  Se-trantfer  of  nmM  after  retmrtat  of 

62.  No  iniertet  t^tm  oortt. 

8S.  Po¥mr  ef  Cowl  ^ter  monoj^  onf 

04.  Whethtif  jnirt^ai  MWMy  m«  be  fbl- 


1.  Wbekk  odc  party  Ms  in  perfbnning  tbe  ctmtract,  tbe  other, 
1*8661 
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or  vaennam  i.  ooktmutk.  S1& 

if  he  QMn  to  rescisd  it,  should  give  a  detr  notice  of  hia  inteo*- 

<»•(■)■ 

3.  The  right  to  rescind  a  contract  arises  eitiier  before  the  com- 
pletisn  of  it — as  for  the  want  of  title,  for  example — or  aAer  the  ooa- 
tiact  ia  completed.  The  first  class  of  cases  we  bare  already  consid- 
ered generallf  (6),  and  we  have  now  only  to  inquire  in  whet  cases  a 
party  may  require  a  oontract  to  be  delivered  up  ;  and,  2dly,  under 
what  circunistaDces  a  party  may  rescind  the  contract  after  the  exe- 

'  cutien  *of  the  conveyance  (1).  And,  Gist,  as  to  the  deUvering  up'of 
contract 

S.  Few  cases,  Lord  Eldoa  ohserred,  turn  on  greater  niceties 
tfaaa  those  which  involve  the  question  whether  a  contract  ought  to 
be  delivered  up  to  be  cancelled,  or  whether  the  parties  should  be 
left  to  their  l^al  remedy  (c). 

4.  Where  representatitxis  are  made  with  respect  to  the  nature 
■nd  character  of  the  property  which  is  to  becftme  the  subject  of 
purchase,  affecting  the  value  of  that  property,  and  those  represen- 
tations afterwards  turn  out  to  be  incorrect  and  false  to  the  know- 
ledge of  the  party  making  them,  a  foundation  ia  laid  for  maintaia- 
ing  an  action  (o  recover  damages  for  Uie  decdt  so  practiced  ;  and 
in  a  court  of  equity  a  fouBdatioa  is  laid  for  aettiag  aside  the 
ctHitract  which  was  founded  upon  a  fraudulent  basis  (d)  (S). 

5.  Where  a  man,  knowing  of  the  death  of  a  person,  by  whose 
death  the  value  of  the  property  in  the  hands  of  as»gnees  of  a  bank> 
nipt  was  improved,  purchased  the  property,  and  did  not  disclose 

(a)  Bmolda  n.  NeUoa,  6  Madd.  13.         (iJ)  Attwood  e.  Bnull,  6  CU.  A  Fin. 
lb)  Vide  n^o,  B.  i.  SSSi^MrLordLyiidhimtjBeealsop,  141, 

(c)  Jic.  172.  145,  4S6,  4TS.  BQ2. 


(1)  See  Taylor  r.  Fleet,  4  Barbour  Sup.  Ct,  Kep.  96. 

(2)  A  baigain,  founded  upon  a  material  nusiepreeentation  of  mattcn  of  fact, 
«Tea  ibanA  thef  were  m>dvert«Btl]r  rnkde  tkrough  the  mvtaal  miitake  of  the 
partieB,  oi  1^  the  mistake  of  the  grantors  alone,  wiU  be  annulled  in  equity.  Uis- 
'UkeiH'wellae&Mid.inanyKpreaentationof  a  fact  material  to  the  contract,  for- 
mshee  aeuAcient  pound,  in  equity,  to  aot  it  tilde  and  deolaie  it  snulli^.  Dan- 
iel s.  Mitchell,  1  StonrC.  C.  172 ;  Bofrgett  e.  Emeraon,  3  ib.  700  i  Bou^h  r. 
Bichaidaon,  ib.  6S9  ;  Warner  e.  Danidi,  1  Woodbury  &  Minot,  90 ;  3puth  v, 
Baboock,  2  ib.  21S  ;  Tuthill  e.  Babcock,  ib.  2SB  ;  1  Sttny  Bq.  Jur.  jl4ft  «t  seq.  ; 
Fonbl.  Eq  B.  I,  Ch.  2,  j7  and  notes ;  Uaaon  c.  Craby,  1  Woodb.  &  Uinot,  842 ; 
ante,  Intcodaction,  {1  to  33  and  notes ;  Peaison  c.  Morgan,  3  Brown  Ch.  3SS  ; 
Roserelt  e.  Fulton.  2  Cowen,  131 ;  B.  C.  6  John.  Ch.  1T4  ;  Lewis  v.  M'Lemore, 
10  Yerger,  206 ;  Champlin  n.  Lsytiii,  6  Paige,  189  ;  9.  C.  13  'Wendell,  107  ; 
M'Adoo  V.  Snblett,  1  Humph.  lOfi  ;  Parluun  e,  Randolph,  1  How.  (Miss.)  436  ! 
Brooke  V.  StoUey,  3  McLean,  623 ;  Fersan  v.  Sanger,  I  Woodb.  k  Hinot,  138 ; 
Sherwood  e.  Sahnon,  i  Day,  439 ;  Coe  e.  Turner,  6  Conn.  86. 
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ths  (aoti  and  tfaej  wen  uoawKra   of  H,  litbough  it  was  publicly 
known,  Lord  Eldon  or4ered  the  contract  to  he  delivered  up  (e)  (1). 

6.  In  a  caae  (^/y  wbore,  pending  the  inrestigatno  of  a  point  upon 
tb*  titls  to  a  part  of  tha  estate,  tiie  seller  and  his  scdieitor,  in  tfae 
itoeitee  of  the  potcbaset^s  ooUcitca',  went  to  the  pnnAaser  and 
mduced  him  to  pay  the  purchase-money,  and  to  execute  two  deeds 
of  ooveuant  tor  the  productiGO  of  titlfr^eeds  to  the  estate,  wlucb 
ware  not  tn  his  possession,  and  tfae  seller  gave  him  a  writteo 
aeknowledgDieDt  for  the  money,  which  be  undertook  to  return  in 
case  the  title  to  the  premises  should  not  be  complete;  tfie  pur- 
laser's  solicibw  disapproTed  of  tlus  proceeding,  and  the  seller  then 
insisted  that  the  purchaser  bad  accepted  the  title.  The  Court  hdd, 
that  a  case  of  fiaod  had  been  established  against  the  seller;  and 
as  the  seller  had  retained  the  money  tuid  the  deeds  of  corenanl 
after  tiie  objection  made  fay  the  purchaser's  sdicitor,  and  had  put 
his  deience  upon  tAe  acceptance  by  the  purchaser  of  the  title,  and 
three  yeata  had  elapsed  uace  the  bill  was  filed,  the  purchaser  va* 
enthled  to  haTe  Uie  ccmtrsct  resdnded  without  refereoce  to  the 
validity  (rf*  the  objectioa  to  the  title,  or  to  what  part  of  the  estate 
the  objection  applied.  The  seller  was  ordered  to  repay  the  pur- 
chase-mutey  with  interest,  and  to  repay  the  anction-duty  paid  by 
the  purchaser,  and  also  to  pay  aU  costs,  chaises,  and  expenses 
*which  had  been  inoutred  by  the  porchaser  in  consequence  of  and 
incidwit  to  the  pwohase  and  the  costs  of  the  suit  (g), 

7.  Ii  the  great  case  of  Small  v.  Attwood  (A),  which  from  its  com- 
plicated &cts  can  hardly  perhaps  be  cited  as  an  authority  for  any- 
thing beyond  the  general  principle,  that  is  the  absence  of  actual 
fraud,  representations  and  assertions  upon  a  treaty  are  concluded 
fay  a  ctHitract  in  which  no  notice  is  taken  of  them,  the  learned 
Judge  who  decided  the  case  in  the  first  instance  considered  tbat 
there  was  a  mis-statement  of  the  basis  of  the  agreetnent ;  there  waa 
a  mis-statement  with  the  knowledge  of  the  party,  and  therefore  it 
came  within  the  principle,  tiiat  if  a  case  of  deception  is  made  out, 
which  would  entitie  the  purchaser  to  recover  for  a  dec^tfid  misrep- 

(a)  Tama  *.  Hbttaj,  Jac.  169  ;  Me 
Htt.  8m  Jaatm  ■.  Keoua,  3  Uood.  ft 
Bob.  318.  (h)  > 

(/)  BeitT  o.  AmiMMd,  3  Kea.  311.     in^ 

(t)  Bat  wImm  a  pttttM,  with  knowledge  that  a  traot  ot  laud  contained  a  tiIu- 
■bto  mine,  pnrchawd  the  land,  withoat  diaclomng  &a  eziBtance  of  the  mine,  it 
WW  held  that  raeh  concealnoit  did  not  avoid  the  oontraot.     BKUth  v.  Beatty,  3 
IiedeUCh.45S. 
[•968J 
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nseaUtioD,  it  is  t  gfound  in  a  court  of  eqaitf ,  to  which  aa  tppS^ 
ottioD  may  be  mkde  to  set  aside  a  coatraot  (t)  (1) ;  but  the  House  of 
Lixdfl  came  to  a  different  concIu^<»,  aad  dismissed  the  purchaser's 
bill  with  costs  {k). 

8.  Unless  a  clear  fraud  be  established,  there  ought  to  be  no 
relief  ia  equity,  for  there  is  a  great  difiference  between  establishing 
and  rescinding  an  agreement  (3),  In  Small  v.  Attwood,  for  examine, 
H  was  not  too  much  to  expect  that  if,  tn  a  purchase  of  sudi  mag- 
nitude, in  which  of  course  there  was  previous  inquiry,  the  pur- 
ebasen  bought  on  the  reprasentations  of  the  seller  as  to  the  costs 
of  pfodncing  pig  iron,  they  should  hare  required  him  to  bind  iuof 
sdf  hf  the  eontraet  to  those  representations,  and  to  agree  to 
reduce  the  purchase-money  if  they  proved  to  be  incorrect.  Such  a 
aimplB  precaution  would  bare  {wevented  the  vast  litigation  in  that 
case ;  but  it  is  clear  that  if  such  a  demand  had  been  made,  it  would 
Dot  bare  been  acceded  to,  and  that  if  it  bad  heed  refused,  the  pur- 
chasers would  hare  executed  the  contract  without  it. 

9.  At  law,  upon  a  sale  of  chattels — pictures  for  example — where 
titcn  K  no  express  warranty,  but  only  a  representation,  the  seller 
will  not  be  anaweiable,  although  the  representation  prove  to  be 
untrue,  if  he  believed  it  to  be  true  (/)  (8). 

10.  There  are  cases,  as  we  have  already  seen,  in  which,  in  dis- 
missiDg  a  bill  for  a  specific  perfonnance,  the  decree  is  expressly 
made  without  prejudice  to  the  plaintiff's  remedy  at  law  upon  the 
contract,  in  Mortlock  e.  Buller  (m),  where  Lord  Eldon  refused 
a  specific  perfonnance  to  the  purchaser,  who  was  plaintiff,  he 
"^observed  that  there  was  nothing  in  the  circuoistances  which  could 
induce  him  to  think  the  plaintiff  could  be  restrained  from  using  all 
the  remedies  he  might  bare  at  law  if  a  bill  had  been  filed  [by  the 
a^er]  to  have  the  contract  delivered  up.  It  Was  much  too  late  to 
ifiacuss  then  whether  a  court  i^  equity  ought  to  order  a'  contract 
that  it  would  not  specifically  perform  to  be  delivered  up,  and  to 
decree  the  performance  of  a  contract  which  it  would  not  order  to 

(■)  See  You.  1ST,  462,  46S  ;  and  ne  '  (0  I>e  Sewhanberg  e.  Buchanu,  6 

Lorelle.  Hick*,  2  Voa.  k  ColL  51.  Ciui.  &  FaTn.  313. 

(i)  e  Cla.  &  Tin.  232.    6ae  8  Cla.  ft        (m)  10  V«.  jun.  SOS ;  Day  v.  New-  ' 

Fm.efiO,  6fit.  man,  2  Cox,  77. 

(1)  8«e  Hangh  e.  Richardacni,  g  Story  C.  C.  eSS,  690. 

(2)  See  Bock  V.  ShBmum,  2  Booglau,  176  ;  Beebe  v.  Swirtwoat.S  Oilman,  IBS. 

(3)  Stone  d.  Denny,  t  Metcalf,  ISl ;  Eammatt  t>.  Emeraon,  27  Haine,  SOS. 
Bnt  where  tlie  Tender  make*  an  imtrae  repreMntatioD  aa  of  hit  own  knowledge, 
not  knowing  whether  it  ia  true  oi  falae,  he  will  be  anawerable.  Stone  r.  Denny, 
"""—*"  V.  Em«iM>n,  uH  a^ra ;  Haaaid  v.  Irwin,  IB  Pick.  9S. 
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be  delivered  up,  fw  the  distinctioD  was  always  laid  dowD,  that 
there  are  many  cases  in  which  the  party  has  obtained  a  right  to 
sue  upon  the  contract  at  law,  and  under  such  circumstances,  that 
his  conscience  cannot  be  affected  in  equity  so  as  to  deprive  him  of 
that  remedy  ;  and  yet,  on  the  other  hand,  tiie  Court  declaring  he 
ought  to  be  at  liberty  to  proceed  at  law,  will  not  actively  interpose 
to  aid  him,  and  specifically  perform  the  contract. 

11.  So  in  Cadman  v.  Homer  (»),  where  Sir  W.  Grant  refiised  a 
purchaser  a  specific  performance  on  account  of  a  slight  tnisrepre- 
sentation  by  him,  he  observed,  that  this  was  not  a  case  where  the 
Court  was  called  upon  to  rescind  an  agreement,  and  to  decree  the 
conveyance  executed  in  pursuance  of  it  to  be  delivered  up  to  be 
cancelled,  which  would  admit  a  different  coosideratioa  (1). 

12.  Secondly.  We  have  elsewhere  shown  that  there  are  few 
cases  in  which  a  purchaser  can  rescind  a  contract  after  the  con- 
veyance is  executed,  and  the  purcbase  completed,  <w  account  of 
the  price  being  unreasonable  (o). 

13.  Not,  on  the  other  hand,  can  the  vend«  easily  obtain  relief 
<»i  account  of  the  inadequacy  of  the  connderation  after  the  con- 
veyance is  executed  (p)  (2). 

14.  A  cetdtt  que  trust,  whose  tnistee  has  sold  the  estate  to  him- 
self, may  rescind  the  sale ;  but  this  subject  is  fully  discussed  in  a 
subsequent  part  of  this  work  (9)  (3). 

16.  Where  a  man  having  a  right  to  an  estate,  purchased  it  of 
another  person,  being  ignorant  of  bis  own  title,  the  vendor  was 
compelled  to  repay  the  purchase-money,  with  interest  from  the 
time  of  filing  the  bill,  and  costs  ;  for  the  report  says,  though  no 
fraud  appeared,  and  the  defendant  apprehended  he  had  a  right, 
yet  there  was  a  plain  mistake  such  as  the  Court  was  warranted  to 
relieve  against,  and  not  to  suffer  the  defendant  to  run  away  with 
the  money  in  consideration  of  the  sale  of  an  estate  to  which  he  had 
no  right  (r)  (4).  It  has  been  said  that  if  it  were  necessary  to  consider 

(«)  IS  Vm.  jun,  10.  (j)  808  ch.  IB. 

(0)  See'cb.  6.  (r)  Binghaiu  if.  Blngluum  I  Vei.  126. 
Ip)  Ch.  6, 

(1)  Taj-lor  V.  Fleet,  4  Barboui  Sup.  Ct.  Rep.  102.  See  2  Xeiit  (6th  ed.)  *87 ; 
Smnonz  r,  DeUncer,  S  John.  Ch.  222 ;  Osgood  d.  FrankUn,  3  John.  Ch.  23,  2i ; 
■White  c.  Damon,  7  Vesey,  30  and  not«. 

(2)  "  But  m  Bntiie  uilore  of  conradenttian  in  the  receipt  of  wh&t  ii  msrs 
mooiuhme,"  lajs  Mr.  Justice  Woodburv,  *■  is  often  sufficient  to  tesdiid  a  con- 
tract." Warner  v.  DanieL),  1  'VVoodb.  &  Minat,  110;  Hardeman  v.  Burge,  ID 
Yerger,  202  ;  Fripp  v.  Fripp,  Rice  £q.  84. 
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the  jHiDciple  of  that  decree,  it  might  not  be  easy  to  distjnguish  that 
^ase  frt»D  way  other  purchase,  ia  which  the  vendor  turns  out  to 
have  had  no  title.  In  both  there  is  a  mistake,  and  the  effect  of  it 
in  both  is  that  the  vendor  receives  and  the  purchaser  pays  money 
without  the  intraded  equivalent  (s). 

The  facts,  as  they  appear  m  the  registrar's  book,  are  shortly 
these  (t)  ;  John  Bingham  devised  an  estate  tail  in  certaia  lands  to 
Daniel,  his  eldest  son  aod  heir,  with  the  reveruon  in  fee  to  bis 
(the  testator's)  own  right  heirs.  Daniel  left  no  issue,  but  devised 
the  estate  to  the  plaintiff  in  fee.  The  bill  stated  that  the  latter 
being  ignorant  of  the  law,  and  persuaded  by  the  defendant  and 
bia  scrivener  and  conveyancer  that  Daniel  had  no  power  to  make 
9uch  devise,  and  being  also  subjected  to  the  action  of  ejectment, 
purchased  the  estate  of  the  defendant  for  80/.,  and  it  was  conveyed 
to  him  by  lease  and  release.  The  bill  was  to  have  the  money 
repaid  with  interest.  The  defendant,  by  his  answer,  insisted  that 
Daniel  bad  do  power  to  make  such  devise,  but  if  he  had,  then  he 
insisted  that  the  plaintiff  should  have  been  better  advised  before 
he  parted  with  bis  nxMiey,  for  that  all  purchases  are  to  be  at  the 
peril  of  the  purchaser. 

16.  \jxd  Redesdale  observed,  that  if  it  were  clear  that  a  man 
had  the  fee  umple,  and  that  fraud,  or  perhaps  mere  ignorance,  had 
induced  him  to  accept  a  lease  from  another  person,  the  Court 
might  control  the  setting  up  of  the  lease  :  in  a  case  of  fraud  it 
certunly  nrigbt ;  in  a  case  of  mere  ignorance,  though  he  inclined 
to  think  it  might,  yet  after  looking  a  little  into  the  subject,  be 
fiwDd  great  difficulty  in  holding  that  a  court  of  equity  would 
interfne  (u). 

17.  The  authorities  certably  ate  not  easily  to  be  reccmciled  on 
this  head,  al^Mugb  there  are  several  in  which  relief  has  been  given 
on  the  mere  ground  of  oustake  as  between  parties  not  standing  in 
the  relaUcMi  of  vendor  and  purchaser  (v)  (1). 

18.  In  a  case  where  a  devisee  under  a  tenant  in  tail,  who  had 
not  barred  the  entail,  obtained  a  conveyance  from  the  beir'at  law, 
a  poor  man,  who  upon  being  sent  for  by  a  friaud  of  the  family,  in 
company  with  a    solicitor,  agreed   to    convey  to  the  devisee  for 

(t)  Stewart  d.  Stew&rt,  fl  CI*.  &  Tin.  Scho.  &  Lef.  101. 

968.  (v)  Lansdown  o.   Ltmsdoim,  Mose. 

(OBeg.  lig.  171S.  A.  foL  1A4.  304;  LeoiiBTdi>.I.Miiard,S  BalL&  Beat. 

(«)  SanivlBra    v.  Lord  Aimealer.   2,  171 ;  and  «m  2  Mer.  233. 

(1)  Sm  1  BUxj  Bq.  Jni.  ilie  et  Mq. 
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900A,  bat  did  not  know  the  Take  o£  the  estate,  nor  tfait  the 
devise  was  vwd,  and  sfterwuils  eoDTejed,  thun  hanng  been  time 
for  delibentKHi,  Lord  Keoyoo,  Muter  of  the  Rolla,  a|xm  a  bill  to 
■et  aiide  tiie  conreyance,  as  obtatiwd  by  fraud  and  impodtioB, 
obaerred,  that  no  case  had  been  cited,  and  therefius  the  case  b«rfc»a 
*him  moat  stand  upon  ita  own  cuicumstances,  which  were  nich  as 
did  not,  in  his  opinion,  amount  to  a  ptoof  of  fraud  and  impoaitioD. 
If  the  [riaintiff  aAer  the  offer  had  gone  home  and  cmsulted  hji 
friends,  and  bad  afterwards  accepted  it,  and  jinned  in  the  cooTey- 
aoce,  he  thought  be  ought  not  to  be  reliered ;  but  from  its  being 
sttddeBlf  accepted,  without  fiuther  inquiry  or  infbnnation,  the  coa- 
reyance  ought  to  be  let  aside  as  improridendy  enteied  into,  and 
therefore  decreed  for  the  plaintiff  (u>)  (1). 

19.  In  a  modem  case,  wboe  the  sellers  knew  of  a  defect  in  die 
title  to  a  part  of  the  estate,  wluch  was  mateoai  to  the  enjoyment  of 
the  rest,  and  did  not  disclose  the  &ct  to  the  purchaser,  and  it  caM 
not  he  effected  from  the  abstract,  the  purchaser  was  reeved 
against  the  purchase  in  equity.  The  sellers  were  decreed  to  repay 
the  purchase-mooey,  with  costs,  and  likewise  all  expenses  which 
the  purchaser  had  been  put  to  relative  to  the  sale,  together  with  an 
allowaace  for  any  money  be  laid  out  in  repairs  during  the  time  he 
was  in  possession  (x).     This  is  a  case  of  the  first  impression. 

Sir  W.  Gnnt  observed,  that  the  bill  was  rather  of  an  unusual 
description.  It  could  not  certainly  be  contended  that,  1^  the  law 
of  this  country,  the  insufficiency  of  n  tide,  even  when  produciDg 
actual  evicUoo,  necessarily  fomishee  a  ground  for  claiming  restitu- 
tion of  the  purchase4u>ney.  By  our  law  the  vendor  is,  in  geoenl* 
liable  only  to  the  extent  of  his  covenants ;  hut  it  had  never  been 
laid  down  that,  on  the  subject  of  title,  there  could  be  no  such  mith 
represeotation  as  would  give  the  purchaser  a  right  to  claua  a  rebef 
to  which  the  covenants  do  not  extend.  Whether  it  would  be  a 
fraud  to  offer  as  good  a  title  which  the  vendor  knew  to  be  defecr 
tive,  it  was  not  necessBiy  to  dBtsrmine ;  but  if  he  knows  and  ocm- 
oeals  a  fact  material  to  the  validity  of  the  title,  be  was  not  avare  i^ 
any  principle  on  which  relief  could  be  refiised  to  a  purcfaaser. 

(a)  Erani  d.  LleweUyn,  3  Bra.  C.  C.  qaecnioQ  h  to  iep«ln,  HS.   S.   C.  3 

IfOj  the  diitiaatiDii  U  not  veiy  sntis-  Swuist.  287.  See  ^e  v.  Vifon,  2  Dm. 

factory.  h  Walah,  2Ag ;  Attwood  v.  BmtA,  6  Cla. 

(z)  Edwardfl  V.  VLety,  Coop.  303  ;  &  Hn.  332 ;  Gibson  v.  D'Eate,  2  You.  k 

BSnned  by  Lord  Eldon  on  appeal,  11  ColL  C.  C.  £42. 
Juij   1818,  -with  «  reacaration  of  the 

(1)  See  Segnr  r.  Tlnglay,  11  Conn.  IM ;  1  Story  Sq.  Jnz.  fStl. 
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Lord  Eldon  affirmed  tbe  decisim)  upoD  appeal  j  be  observed, 
that  tbe  case  resolved  into  tbis  questioo,  whether  the  nprwentaticHi 
made  to  the  {daintiff  was  not  in  the  sense  in  which  we  use  the  tens 
fraudulent.  He  was  not  apprised  of  any  SHch  deciacm,  but  he 
Bgnai  with  the  Master  of  tfae  Rolls,  that  if  one  party  makes  a 
representatiixi  which  be  knows  to  be  &lse,  but  the  fabebooil  of  which 
tfae  other  party  had  no  means  <^  knowing,  the  Court  mil  rescind  the 
ooatract  (y). 

*90.  Where  a  purchaser  is  entitled  to  be  relieved  on  the  ground  of 
coDcealment  of  a  fact  establishing  tbe  invalidity  of  tbe  title,  it  is 
not  important  that  he  has  not  been  evicted :  if  the  rightful  owner 
is  col  baned  by  adverse  possessioo,  though  he  may  never  assert  bis 
right,  the  purchaser  cannot  be  compelled  to  remain  dniisg  the 
time  to  run  in  a  state  of  uncertainty  whether,  on  any  day  during 
that  p^od,  he  may  not  have  bis  title  impeached  (1).  A  court  of 
equity  is  bound  to  relieve  a  purchaser  from  that  state  of  hazard 
into  which  tfae  nusrepreseotatioo  of  the  seller  has  brought  btm  (z). 

31.  Where  a  person  sold  a  remainder  expectant  upon  an  estate- 
tul,  and  both  parties  conadered  that  the  remfunder  was  unbarred, 
and  it  afterwards  appeared  that  a  recovery  had  been  suffered  before 
the  contract,  the  purchaser  was  relieved  against  a  bond  which  be 
had  ^ven  for  the  purchase-moneT',  and  the  seller  was  compelled  to 
repay  the  interest  which  he  had  received  (a).  This  was  a  strtmg 
decision.  Tbe  purchaser  might  have  ascertained  tbe  fact  by  search. 
The  Chief  Baron  laid  down  some  very  general  propocDtions ;  he 
said,  "  that  if  a  person  sell  an  estate,  having  no  interest  in  it  at  the 
time,  and  takes  a  bond  for  securing  tbe  payment  of  the  purchase- 
money,  that  is  cwtainly  a  fraud,  although  both  parties  should  be 
ignwanl  of  it  at  tiie  Ume  (b).  Suppose  I  sell  an  estate  innocently, 
which  at  the  time  is  actually  swept  away  by  a  flood,  without  my 
knowledge  of  the  fact,  am  I  to  be  allowed  to  recrave  5,000^  and 
jnterest,  because  the  conveyance  is  executed,  and  a  bond  given  foe 
that  sum  as  the  purchase-money,  when,  in  point  of  fact,  I  had  not  an 
inch  of  the  land  so  sold  to  sell  (c)  ?"  Both  these  cases,  when  they 
arise,  will,  it  is  apprehended,  deserve  great  consideration  before 

(y)  -2  SwanBt.  287.                               '  (*)  But  see  2  Cro.  196  ;  2  Ld.  Baym. 

{z)  Edwuxla  n.  U'Lcay,  Coop.  308.  1118;  IT.H^.7fid;  2  Fieem.  lOS ;  uid 

(a)  Hitchcock  v,  QidcUiigi,  i  Price,  poit,  ch.  12. 

135.  [Sm  tk«  TemarkB  apon  this  aM«  in  (e)  See  cb.  S,  pott. 
BaUi  0.  DeUvui,  5  Ptige,  30T.] 

(1)  Soe  2  Kent,  (eth  ed.)  471  et  leq. :  Feenwtet  e.  Uar,  13  Smcdes  ft  iiMxth. 
275;  Wigginn  D.  McOimtwey,  ib.  532 ;  Sagav.  Runer,  2  Wendsll.  634. 
Vol.  L  41  1*872] 
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they  are  decided  id  the  purcbuer's  favor.  The  deciEuon  most  be 
the  saiue,  whether  the  moaey  is  actually  paid  or  only  secureif. 
liOrd  EldoD,  in  a  later  case,  expressed  considenble  doubts  as  to  the 
doctrine  in  this  case  (1). 

32.  Although  03  we  have  seen,  the  treaty  for  a  contract  is  con- 
mdered  to  be  concluded  by  the  tenns  of  the  contract  itself,  and  they 
cannot  be  added  to  at  aU  at  law  by  parol  evidence,  nor  even  in 
equity,  except  as  a  defence,  yet  it  is  laid  down  that,  where  a  mts- 
representatioQ  of  a  material  fact  not  within  the  observation  of  the 

'  opposite  party  is  made,  tbe  person  making  the  representation, 
knowing  at  the  time  that  bis  stateraents  are  untrue,  under  such  cir- 
cumstances an  action  may  be  maintained  at  law  for  the  purpose  of 
•recovering  a  compensation  in  damages  for  the  injury  the  party  has 
sustained,  notwithstanding  the  contract  was  in  writing,  and  not- 
wi^tanding  those  particulars  may  be  no  part  of  the  terms  of 
the  written  contract  (d). 

33.  As  an  instance,  we  may  refer  to  Dobell  v.  Stevens  (e),  where 
a  purchaser  was  allowed  lo  recover  upon  an  action  on  the  case  for 
a  deceitful  representation  of  the  trade  and  income  of  a  public  bouse, 
although  the  purchase  had  been  concluded  by  the  payment  of  the 
purchase-m(»ey  and  the  assignment  of  the  property.  There  was 
negligence,  too,  on  the  part  of  the  purchaser,  for  the  seller's  book» 
were  in  the  house  at  the  time  of  tlie  treaty,  and  might  have  been 
inspected  by  the  purchaser,  and  they  would  faave  shown  the  real 
state  of  the  concern,  but  the  purchaser  did  not  examine  them. 
The  Court,  upon  a  motion  for  a  new  trial,  raying  on  the  early  case 
of  Lysney  ».  Selby  (/),  observed,  that  the  purchaser  relied  upon 
the  assertion  of  the  seller,  and  that  was  his  inducement  to  make 
the  purchase.  Tbe  representation  was  not  of  any  matter  or  quality 
pertaining  to  tbe  thing  sold,  and  therefore  likely  to  be  mentioned 
in  tbe  convejrance,  but  was  altogether  collateral  to  it. 

24.  Where  tbe  purchaser  has  a  right  to  rescind  the  contract,  b« 

(d)Ferhoii  Lyndhnrst,  C.  B.,  You.  icUcr.coiDmumcatedbruiiateiidpdpiit- 

461,  462.  cha^r  to  a  aubatitutcd  purrhaBer.  gires 

(e)  3  Bam.  ft  Ci«B8.  623 ;  Pilmore  c.  the  latter  a  dght  of  action.    See  AtL- 

Hood,  o  Bing.  N.  C.  97  ;  6   Scott,  837.  wood  r.  Smalt,  eCln.  b  Fin.  232. 
A  false  and  fraudulent  statement  bj*  tho        (/)  2  Lord  Itaym.  lIIS;  aupra  p.  1. 

(1)  The  case  of  Bitchcock  c.  GiddinKB,  waa  cKed  with  approbation  in  Allen  c. 
Hnmmand,  11  Peters,  (S.  C)  63,  72.  In  this  last  chso  it  was  said,  argvendo;  if  a 
life  estate  in  land  ia  sold,  and  at  the  Urae  of  the  sale,  the  estate  is  terminated  b^ 
the  death  of  the  person  in  whom  the  right  vested,  a  conrt  of  equity  would  rescind 
the  purchase.  If  a  horse  is  sold,  which  both  parties  believed  to  be  alive,  the  pnr- 
cbaaer  would  not  be  compelled  to  pa;  tbe  consideration.  Bee  Hammonds.  AlloD. 
2  Sumner,  387  ;  2  K«nt,  (6th  «d.)  468, 469. 
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taij  Imng  «a  acticm  fet  money  bad  and  received  to  recover  the 
purchase-money  (g-). 

95.  In  Fuller  v.  Wilson  (A),  the  facts  were  considered  to  be  that 
the  seller  being  the  owner  of  a  bouse  in  the  city,  employed  her 
attorney  to  put  it  in  the  course  of  being  sold  by  auction.  He 
deicribcd  it  to  the  auctioneer  at  being  free  from  ratet  arid  taxet, 
and  it  was  bought  by  die  plaintiff  on  that  representation  for  more 
than  its  value.  The  actioa  by  the  purchaser  was  on  the  case  for 
a  fraudulent  misrepresentation  of  the  value.  But  the  seller  had 
made  no  representation  at  all,  and  her  attorney  who  made  it  did 
not  know  it  to  be  false.  The  Court  of  King's  Bench  held  that 
the  action  would  lie,  for  whether  there  was  moral  fraud  or  not,  if 
the  purchaser  was  actually  deceived  in  his  bargain,  the  law  will 
relieve  him  from  it.  The  principal  and  his  agent  are  for  diis  purpose 
identified  ;  and  the  question  is  not  what  was  passing  in  the  miod  of 
eidier,  but  whether  the  purchaser  was  in  fact  deceived  by  them  or 
either  of  them.  The  agent  was  not  iodeed  instructed  to  make  any 
^representation  specifically  on  the  subject  of  rates  and  taxes,  but 
he  could  not  sell  the  house  without  describing  it,  and  he  described 
it  untruly  in  en  essential  point.  By  this  false  statement  the 
plaintiff  was  induced  to  part  with  his  money  to  the  defendant,  who 
could  not  be  allowed  to  retain  it. 

This  decision  wh<dly  depended  upon  the  false  statement  by  the 
ngenL  But  upon  error  in  the  Exchequer  Chamber  upon  a  special 
verdict  by  consent,  it  appeued  that  the  purchaser  was  the  auctioneer 
employed  to  sell  the  property,  that  the  seller  referred  her  atb»ney 
tar  information  to  a  person  who  had  i  lien  on  tiie  property,  and 
who  told  him  that  the  rent  was  100/.  a  year.  The  attorney  made 
no  bquiry  about  rates  and  taxes,  assuming  ^at  the  tenant  paid 
them,  and  he  did  not  know  that  they  were  paid  by  the  seller.  The 
seller  herself  did  not  further  interfere.  The  att(»ney  stated  to  the 
auctioneer  that  "the  house  was  let  at  lOOf.  a  year."  The  auc- 
tioneer to  his  particulars  stated  the  rent  to  be  clear  of  rates  and 
taxes.  The  attorney  did  not  correct  this  statement,  as  he  thought 
it  true :  indeed  it  did  not  appear  on  the  verdict  when  be  saw  the 
particulars.  Upon  these  facts,  therefore,  it  appeared,  1st,  that 
the  purchaser  himself  was  an  agent ;  3d.  that  the  seller,  the  prin- 
cipal, made  no  representations  ;  3d.  that  the  attorney  made  no  rob- 

(i.)  3  Adid.  &  Ell.  N.  S.  fiS. 
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npraBontatioD,  and  bdiered  Uie  sutenient  in  the  pailicalan  to  be 
correct,  and  it  was  held  that  the  action'  would  not  lie  (t). 

86.  It  was  not  doubted  in  the  Excbequer  Chamber  that  the  rep- 
naentatkm  made  hj  the  agent,  if  fraudulent,  would  have  bound 
the  seller,  and  that  a  frauduluit  coDCeabnent  by  him  would  hare 
equally^  bound  her  (J),  It  was  sot  found  that  the  seller  knowing  a 
material  fact,  kept  it  back  (k).  If  sbe  had  knowingly  refeired  to  an 
ignorant  agent,  that  would  have  been  fraud  (t).  The  Court  con- 
odered  the  immediate  cause  of  the  injury  sustained  by  the  pur- 
chaser to  have  arisen  from  his  own  misapprehension  of  the  iact, 
and  not  from  any  misrepresentation  or  oooceahnent  on  the  part 
erf'  the  defendant  (m), 

37.  It  baa  been  oonffldered  to  follow  from  the  authorities  at  law, 
that  in  a  court  of  equity  a  party  would  be  entitled  to  come  fw- 
ward  for  the  purpose  of  obtaintng  redress,  in  order  to  get  rid  of  a 
contract  founded  oa  fraudulent  representations  (n).  But  paiiapa 
this  rule  is  too  broadly  laid  down.  Cases  may  occur  where  a 
purchaser  might  recover  damages  at  law  for  a  false  re^Mreaentation, 
and  yet  be  prevented  by  his  own  conduct  finra  rescinding  the  coa- 
tnct  <^n  equity,  and  the  relief  in  equity  can  only  be  to  rescind  the 
contract.  Damages  or  compensation  must  be  sought  at  law.  In 
equity,  after  the  contract  is  executed  by  payment  of  the  money 
and  a  conveyance,  a  bill  cannot  be  filed  f(^  a  compensation  (o)  (1). 

38.  Genorally  speaking,  a  purchaser  afrer  a  conveyaoce  has  no 
remedy,  except  upon  the  oovenants  he  has  obtained,  although 
evicted  for  want  of  title ;  and  however  fatal  the  d^ect  of  Ulle  may 
be,  if  there  is  no  fraudulent  ctmceakaent  on  the  part  of  the  seller, 
the  poicbaser's  only  remedy  ia  under  the  covenants  (p). 

S9.  We  may  now  observe  that  a  right  to  rescind  a  contract 
may,  like  most  other  rights,  be  lost  by  acquiescence,  or  relin- 
quished by  confinnation  ($)  (3).     A  party  may,  of  course,  by  his 

(Q  3  AdoL  &  EIL  N.  S.  68.  (m)   5  Adol.  &  EU.  N.  8.  10O9. 

if)  lb.  p.  TT.  8e*  Eub7  e.  Oamtt,  (»)  See  You.  402.  nqxv ;  p.  268. 
4  Utiim.  &  £v.  SS7 ;  Sttinbknk  r.  Fern-  (a)  Lenham  t.  Uaj,  13  Pnce,  749. 
ley,  g  Sim.  SSB.  (p)  Vide  ch.  12,  pott, 

(k)  8  AdoL  ft  BIL  N.  S.  74.  (;)  Attwood  e.  SmaU,  e   CU.  &  Fin. 

(I)  lb.  p.  75.  232.    See  p.  424,  432. 

(1)  Sea  ante,  263,  in  note. 

(2)  Bee  Tonbl.  Eq.  B.  1,  Ch.  2,  {IS  and  notes ;  1  Storr  Eq.  Jnr.  j34fi  and  notes  ; 
Orwjmia  v.  He«ton,  I  Brown  C.  C.  (Parkiiui't  ed.)  3,  tmd  cMea  in  note  (t) ;  Sadler 
g.  RobinMa,  2  Stewut,  620,  Wbera  a  party  intends  to  abandon  or  rodnd  ■ 
oontiviDt,  on  the  eronnd  of  a  viola^n  of  it  by  the  other  party,  he  must  do  it 
inoniptly  and  deddedly,  on  the  fiiat  information  of  such  breacb.    If  he  negoti- 
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conduct  Bbaodoii  or  reject  an  agteemant  into  which  he  has  entered, 
and  so  prerent  his  claiming  the  benefit  of  it  (r). 

30.  And  a  seller,  having  a  right  to  lescind  a  contract  if  interest 
on  the  purchase  money  be  not  duly  paid,  may  of  course  bind  his 
right  by  enlarging  the  time,  upiHi  an  advance  of  the  interest  by  a 
third  party  (>). 

31.  So  if  there  be  a  condition  that  the  purchaser  shall  state  his 
objections  to  the  title  within  a  limited  period,  and  that  if  the 
seller  shall  not  be  able  or  willing  to  remove  them,  the  seller  may 
rescind  the  contract,  that  would  give  to  the  seller  the  option 
eocpressed ;  but  if  the  seller  express  a  willingness  to  remove  the 
objecttODS,  he  makes  his  option  not  to  take  advantage  of  the 
ctMidiliDn,  and  he  cannot,  at  any  time  afterwards,  rescind  the  con- 
tract (t). 

32.  If  a  party  with  full  information  freely  confirms  a  ccmtract, 
which  he  was  at  liberty  to  rescind,  he  will  be  bound  by  it,  and  no 
new  consideration  is  requisite  to  give  validity  to  the  confirma- 
tion (u). 

33.  If  a  purchaser,  instead  of  repudiating  the  transaction,  deal 
with  the  property  as  hb  own,  he  is  bound,  although  he  afterwards 
discover  a  new  circumstance  of  fraud,  for  that  can  only  be  con- 
ndeied  as  strengthening  the  evidence  of  the  original  fraud,  and 
it  cannot  revive  the  right  of  repudiation  which  has  been  once 
waived  (x). 

*34.  But'where  ^e  contract  itself  is  founded  in  fraud  or  oppres- 
skm  from  the  nature  and  terms  of  it,  with  which  of  course  the 
por^  is  from  the  first  aware,  acquiescence  whilst  he  is  under  the 
same  difficulty  and  embarrassment  as  be  was  at  the  time  of  the 
traosacfion,  will  not  of  itself  bar  his  right  to  relief  (y). 

35.  It  has  been  said  that  where  the  original  transaction  is 
fraudulent,  and  the  fraud  is  clearly  established  by  circumstances 

(r)  MorTJB  D.  Timmini,  I  Beav.  411.  Wnu.  200  j  Mone  e.  Royal,  12  Veg.jun. 

(i)  See  Dawton  r.  Yates,  1  Beav.  301.  3fi5. 

(J)Tuinec  n.   Hmith,    10   Sim.   410;  (z)  Campbell  v.   Fleming,  1  Adol.  ft 

Cuttop.  Thodey,  13  Sim.  206.  Ell.  40;  SNev  ■  " 


Btea  with  the  other  party,  after  knowledge  of  the  breach,  it  la  a  waiver  of  hia 
right  to  rescind  the  contract.  Lawrence  v.  Dale,  3  John.  Ch.  23;  U'NevGnv. 
LiTisgaton,  IT  Jolm.  437.  A  partT  cannot  claim  a  reeciMitm  of  a  contract  for 
fnud,  after  entering  into  new  atipalationa  eonceming  it,  with  a  full  knowledge  of 
the  ^aadnlent  circumatanceH,  Sadler  v.  Rabin»OD,  2  Stewart,  620.  See  also  lUiya- 
ter  e.  Shacklcford,  6,  Little,  229 ;  Vail  i>.  Nelson,  4  Hand,  473 ;  Uayo  v.  PurceU, 
3  Muni  243  ;  Stockton  v.  Cook,  3  Munf.  OS. 
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not  liable  to  doubt,  a  conGrmatioD  of  such  a  transaction  is  said  to 
be  so  incoasisteot  with  justice,  so  unnatural,  so  likdy  to  be  con- 
nected with  fraud,  that  it  ought  to  be  watched  with  the  utmost 
strictness,  and  to  stand  only  upon  the  clearest  evidence  as  an  act 
done  with  all  the  deliberation  that  ought  to  attend  a  transaction, 
the  effect  of  which  is  to  ratify  that  which  in  justice  ought  never 
to  have  taken  place  (z). 

36.  In  one  case,  where  the  original  purchase  fmm  an  expectant 
heir  was  deemed  fraudulent,  it  was  set  aside,  notwithstanding 
letters  from  the  seller  after  the  estate  fell  into  possession,  recog- 
niziog  the  transaction,  and  that  a  bill  filed  to  be  relieved  had  been 
dismissed  without  further  proceedings,  and  a  deed  had  been  exe- 
cuted by  the  seller  reciting  the  bill  tiled  and  that  the  purchase  was 
a  tair  one,  and  coofirmiog  the  purchase,  and  that  afterwards  there  ' 
was  a  settlement  of  accounts  with  the  intervention  of  a  common 
friend,  whom  the  seller  thanked  for  his  kindness.  As  the  original 
purchase  was  deemed  fraudulent,  and  the  seller  was  considered  to 
have  never  been  fully  apprised  of  his  rights,  but  was  continued  in 
a  state  of  delusion  by  the  purchaser,  who  imposed  upon  him  in 
every  transaction,  the  stopping  the  suit  in  chancery  and  the  release 
thereupon  given  were  considered  a  double  hatching  the  fraud,  and 
the  purchase,  notwithstanding  the  acts  of  confirmation,  was  set 
aside  even  after  the  seller's  death  (a). 

37.  The  reporter  says  in  a  note,  that  the  judges  said  there  was  no 
instance  where  the  original  contract  was  fraudulent,  that  any  sub- 
sequent act  could  purge  it.  But  this  carries  the  rule  too  far, 
although  a  contract  not  affected  by  fraud  mny  be  held  to  be  con- 
firmed by  an  act  which  might  not  be  deemed  a  confinnaticNi  of  a 
really  fraudulent  transaction  (b). 

38.  And  even  where  a  third  person  (who  was  tenant  fw  life  of 
the  estate)  bought  a  remainder  subject  to  a  contingency  at  its  full 
value,  of  a  purchaser  who  had  obtained  it  fraudulently  at  a  gross 
*under  value,  to  the  knowledge  of  the  last  purchaser,  the  original 
seller  was  relieved,  although  lie  improvidentiy  joined  in  the  second 
sate,  as  it  was  held  that  the  second  purchaser  ought  Va  have  seen 
that  the  interests  of  the  original  seller  were  protected  (c). 

39.  To  give  validity  to  a  confirmation  of  a  voidable  conveyance, 
the  party  cooGrming  must  not  be  ignorant  of  his  right,  nor  of  course 

(z')  Per  Lord  EnUne,  12  Ve*.  jon.  (i}SeeDeHoQtmoreiieyi'.  Derereoz, 
873,  374.  TCl^k  Fin.  226. 

(a)  Baugh  «.  Price,  1  Wila.  320.  (c)  See  and  consider  Addia  «.  Camp- 

bell, 4  Bear.  401. 
[•277J 
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must  his  right  be  concealed  from  him  by  the  person  to  whom  the- 
confimiation  is  made  (d).  He  must  know  the  transaction  to  be 
impeachable  that  he  is  about  to  confim,  and  with  this  knowledge 
and  under  no  induence  be  must  spontaneously  execute  the 
deed  (e). 

40.  The  act  of  confirmation  must  of  course,  therefore,  take  place 
after  ho  has  become  fiilly  aware  of  the  fraud  that  has  been  prac- 
tised ;  but  it  is  not  necessary  that  the  party  should  be  aware  of  all 
the  circumstances  of  the  transaction,  but  he  must  be  aware  that  the 
act  he  b  doing  is  to  have  the  effect  of  confirming  an  impeachable 
transaction,  otherwise  the  act  amounts  to  nothing  as  a  con- 
firmation (/)  (1). 

41.  Nor  can  a  man  be  held  by  any  act  of  his  to  have  confirmed 
a  title,  unless  he  was  fully  aware  at  the  time,  not  only  of  the  fact 
upon  which  the  defect  of  title  depends,  but  of  the  consequences  in 
point  of  law  (o-). 

42.  No  act  of  confirmafion  will  be  valid  if  not  given  freely,  but 
under  the  influence  of  the  former  transaction  (A),  and  therefore  a  deed 
of  confirmation  called  for  under  the  pressure  and  influence  of  the 
former  transac^on,  when  the  confirming  party  cannot  be  represented 
as  a  free  agent,  will  not  avail  (i)  (2). 

43.  Time  might  of  itself  bar  the  remedy  (k),  even  where  the  old 
statutes  of  limitation  afforded  no  bar  (3). 

44.  If  a  purchaser  of  a  mine  in  which  there  is  a  fault  which  has 
been  concealed,  is  let  into  possession,  and  must  immediately  have 
known  of  the  circumstances  connected  with  the  fault,  it  would  be 

(rf)  Cann  o,  Caim,  1  P.  "Wma.  T23. 

(a)  Danbmr  v.  Tredeimick,  2  Ball  & 
Beat.  317.  [Gregg  r.  Harllee,  C.  W. 
Dud.  Eq.  42.1  Perhaps  relief  ought 
not  to  haTo  been  given  in  Koche  c, 
O'Brien,  1  Sail  &  Bent.  B30. 

(/)  I'rr  Lord  lUde«dale,  in  Murray 
g.  Palmer,  2  gcho.  ft  Lc£.  4S6. 

(^)  Cockerell  o.  Cholmeley,  1  Rom.  ft    jnn.  374. 

(l)'WlifTBa  Bale  of  timber  lands  was  made  in  1835,  and  abillwaa  brought  in  1841 
to  Bet  it  aside,  for  mistake  and  traud,  and  it  appeared  that  [aiee  Btetempnts  hod 
been  made  by  lho«eller,  Roing  to  the  essence  of  the  bargain,  on  which  the  buyer 
had  relied,  and  that  the  existence  of  the  fraud  had  not  before  eome  to  the  know- 
ledge of  the  plaintiff,  the  lapno  of  time  was  held,  nnder  the  circauistancei),  not  to 
be  a  bar  to  the  suit,    DoggeCt  v.  EmeiMn,  3  Stoiy  C.  C.  700. 

(2)  1  Story  Eq.  Jur.  (345, 

(3;  Length  of  time,  short  of  the  statute  of  limitations,  is  sometimes  a  bar ;  but 
not  if  frand  exiati,  or  if  the  delay  is  accounted  for,  oi  if  such  a  course  irould 
-work  injustice.  Warner  v.  Bamda,  1  Vi'oodb.  ft  Jliiiot,  90.  See  Person  r.  San- 
ger, Davies's  Itep.  'ia'l. 
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too  late,  at  the  expiration  of  six  months,  on  that  ground,  to  fie  a 
bill  for  the  purpose  of  setting  aside  the  contract  (t)  (1). 

*451  And  now  suits  in  equity  are  expressly  confined  to  the  period 
allowed  for  actions  at  law  (S)  (m),  although  in  the  case  of  a  con- 
cealed fraud,  the  right  to  relief  is  deemed  to  first  accrue  at  the  time 
when  the  fraud  shall  or,  with  reasonahle  diligence,  might  have  been 
known  or  discovered  (3) ;  but  such  relief  is  not  given  against  a  bona 
Jide  purchaser  for  valuable  consideration  without  notice  (n). 

46.  But  though  this  Is  the  limit,  yet  the  act  does  not  interfere 
with  any  rule  or  jurisdiction  of  courts  of  equity  in  refusing  relief,  on 
the  ground  of  acquiescence  or  otherwise,  to  any  person  whose  right 
to  bring  a  suit  may  not  be  barred  by  the  act  (o).  The  time  may  be 
shortened,  it  cannot  be  lengthened. 

47.  In  a  case  where  a  conveyance  was  set  aside  upon  inadequacy 
of  consideration  and  fraud,  and  tbe  purchase-money  had  been 
secured  at  interest,  which  had  been  paid  thereon,  the  Court,  beyond 
the  repayment  of  the  principal,  went  further,  and  considered  the 
payments  of  interest  as  made,  not  as  interest  (for  tbe  transaction 
was  avoided),  but  as  principal,  making  tbe  seller,  who  was  relieved 
from  the  sale,  chargeable  with  interest  on  all  tbe  sums  received  by 
her,  whether  received  as  interest  or  as  principal.  Avoiding  the 
transaction,  she  was  not  entiUed  to  any  thing  as  interest  (p). 

{0  SmaU  o.   Attwood.  Ton.  503 ;  6  (n)  Sect.  28. 

da.  &  Fin.  232,  357 ;  and  see  Lorell  c.  (o)  Soct.  2T. 

HickB,  2  You.  &  CoU.  46.  (p)  Mairaj  o.  Palmer.  2  Scho.  &  Let. 

(m)   3  ft  1  WiU.  i,  c.  27,  s.   21 ;  see  4S8. 
pml,  ch.  11,  a.  6. 

(1)  Where  a  bill  ia  equity  waa  bronglit  to  set  aude  a  aale  of  certain  timber 
landa  aeren  Tsais  after  the  pnichaae  thereof^  during  which  time  the  agent  of  tlie 
puichascra  had  made  two  explorations  of  the  land,  and  had  caused  a  laiKe  quan- 
tity of  timber  to  be  cut  therefrom ;  —  it  was  held  that  the  purchaseia  hod  full 
knowledge,  or  the  means  of  knowledge,  of  the  condition  of  the  lands,  through 
their  agent,  which  they  were  bound  to  exercise,  before  cutting  down  timber,  and 
locating  the  property  as  their  own  ;  and  that  the  bill  was  not  maintainable  i^er 
so  great  a  lapce  of  time,  particulailj  as  it  set  forth  no  new  discoTeriee  in  relation 
to  the  quantity  and  Tslue  of  the  timber,  which  might  not  have  been  obttdned 
within  a  ain^e  year,  and  aa  the  evidence  was  obecorod  aa  to  material  points. 
Hough  V.  IlioWdson,  3  Story  C.  C.  C60.  See  Vcazie  v.  Williams,  3  Story  C.  C. 
611 ;  Sanborn  r.  Stetson,  2  Story  C.  C.  481 ;  FetBOn  v.  Sanger,  1  Woodb,  ft  Mi- 
not,  138 ;  Pratt  v.  Carroll,  8  Cranch,  471. 

(2)  The  rule  of  courts  of  equity,  aside  &ont  any  statute  d^preaaly  applied  to 
them,  has  generally  been,  in  proper  casefl,  to  act  either  in  obc<^ence  to,  or  upon 
the  analogy  of,  the  general  statute  of  limitations  of  actions  at  I^w.  2  Story  £q. 
Jur.  {1521,  }lS21a;  1  Danicll  Ch.  Pr.  (Perkins's  ed.)  822,  623,  and  2  ib.  729to 
732,  in  notes  where  thecosesare  cited;  Story  £q.  PL  }761  et  seq. ;  Person  o.  San- 
ger, Daviea'a  Hep.  232. 

(3)  Equity  has  always  intcriercd  to  prevent  the  bar  of  the  atatnte  of  Umitatdon* 
in  such  cQsca,  aside  from  any  statute  upon  the  subject.  2  Story  Eq.  Jur,  f  1621 ; 
Deloiainc  c.  Urownc,  3  Brown  C.  C.  (Perkina's  ed.)  046  in  note  (a)  and  eaaee  rited. 
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48.  And  the  iotwest  has  been  ordered  to  be  paid  at  five  per 
cent  (5). 

49.  But  a  purchaser,  where  the  contract  is  rescinded,  is  not  to  ha 
charged  with  what,  without  wilful  de&ult,  he  might  have  made  : 
it  is  not  iike  the  case  of  mortgagees,  who  are  thus  charged  in  order 
to  make  them  sufficiently  alert  in  receivlDg  the  rents  (r). 

50.  Id  a  case  where  a  sale  of  leasehold  houses  was  set  aside,  and 
the  purchaser  had  been  in  possession,  an  occupation  rent  was  set 
upon  the  houses,  the  purchaser  being  allowed  for  lasting  repairs  and 
substantial  improvements,  and  he  was  to  be  repaid  the  purchase- 
money  with  mterest,  and  there  was  to  be  a  set  off ;  and  ultimately, 
annual  rests  were  directed,  so  as  to  apply  the  excess  of  the  rant 
above  the  interest  in  reduction  of  the  principal.  The  purchaser  had 
got  possession  of  the  seller's  estate,  the  seller  ought  to  bare  had  it ; 
on  the  other  hand,  the  purchaser  ought  to  have  had  the  money; 
this  was  to  be  set  right,  and  in  that  view  the  excess  of  the  rent 
ought  to  be  set  off  annually  against  the  principal.  The  rent,  if 
applied  to  reduce  the  principal,  would  gradually  sink  the  whole  of 
*^L  Now  the  rent  belonged  to  the  seller,  end  ought  to  hare  been  paid 
to  him  ;  the  purchaser  kept  it,  and  had  the  benefit.  Was  be  to  go 
on  rec^ring  the  same  amount  of  interest  whilst  he  had  this  iiind  in 
his  hands  (i)  ? 

51.  But  the  purchaser  in  such  a  case  is  not  to  pay  interest  upon 
interest  after  the  annual  rent  has  liquidated  the  whole  of  the  prin- 
dpal :  after  that  it  becomes  merely  an  account  of  the  occupatkoi 
rent,  which  Is  to  be  taken  without  interest  ((). 

52.  And  although  the  purchaser  b  allowed  the  sums  expended 
for  lasting  repairs  and  substan^  improvements,  with  interest,  yet 
the  decree  m  this  respect  will  not  go  beyond  the  prayer  of  the 
bill  (u). 

53.  A  purchaser,  after  he  knows  of  the  defect  of  the  title,  cannot, 
it  was  said  by  great  authority,  claim  an  allowance  for  subsequent 
repairs  (x)  (1).  But  this  would  hardly  be  extended  to  such  repairs  as, 
during  the  litigation  or  preparatory  to  it,  were  necessary  to  the 
upholding  of  the  premises  in  conunon  condition. 

(f)  DonoTSD  e.   Pricker,   Jac.    IBS ;  (t)  DoiuiTui  s.  Flicker,  Jac.  166. 

Turner  v.  Harre;,  Jao.   169  ;  Edwudi  (()  S.  C. 

V.  U'Leay,  3  Swaiut.  287.  (u)  Edwudi «.  U'Leay,  2  Swanst.  S8T. 

(r)  lluiray  p.  Ftdmer,  3  Bcibo.  k  Ut.  (s)  8.  C. 


(1)  See  Bailow  I.  B^  I  A.  K-Uanb.  24Si  VEimr.Moody,  1  BandolpI^  68. 
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b4.  i{  k  {ititieh&s'er  of  A  hduse,  Ih^  cohtract  lor  Which  is  ^^inded, 
have  converted  a  private  house  into  a  shop,  he  may  be  co'mpelled 
8i  Atk  Wiin  'exp^l^e  to  r^io^Ute  it  as  h  pritato  hoilse  (j|). 

dS.  ft  ieit  ednties  fat  drder  to  conaidu  qttdstioiii  regarding 
iDterest  aod  Uber  tUoiil^ticei  Arid  febats  Ivhere  d  Mlit  is  ifastitutbcl ; 
kdd  "dib  dffiel  bf  Ik  '^t^iM  tit  the  deereb  below  tipin  those 

S€;  U  fKoding  h .  suit  tiy  k  purchaifer  tb  rescind  a  contract, 
blt^t^  on  the  puichiie-iitoite^,  Irhicb  hj  Ibe  codtitet  he  Ivas  K> 
■pAy  H  iVnted  periods,  is  orderefl  to  be  paid  into  coUrt  instead  of 
befng  paid  f6  the  Metier,  l&e  detlei-,  if  the  bill  is  dismissed,  will  fab 
WitiUed  tb  tfto  stock  in  which  ft'e  honey  may  haVe  bten  invented, 
aad  tfie  idcuinulatitihs  6f  It,  Hi  that  ht>  ^\\\  benefit  b^  any  rise  in 
the  Kfi^if,  tad  liave  interest  lipcHi  ititetest  (]r)  (1). 

B7.  BM  hi  tBgard  td  the  converse  of  this  case,  vi«.  the  invest- 
ment ana  the  accumulations  falling  short  of  (he  amOuot  of  Ibe 
testaliheDts  due  to  the  ii'eller,  the  Court,  without  giving  (u>y  definite 
'6]pini6h  a^  )hat  Mtj«ct,  thought  it  ^uite  bonjistent  With  the 
aprtion  as  to  the  tavdilse  cf  the  cade,  ^at  the  Seller  Should  be 
Ulowt^d  in  that  cftse  iA  pursue  any  remedy  be  had  At  law  to  recover 
*the  balaoce,  and  aptm  thb  plain  principle,  that  the  purcbaaer 
ha^'g  preVentEfd  'the  seller  from  receiving  th'e  mbney  at  lav,  and 
faav^g  bi^iigh^  the  money  %to  court,  could  tidt  bhld  him  to  take 
"f^  than  the  ahidtint  tvheriever  they  paid  It,  which,  by  being  Iffougb't 
into  court,  they  had  admitted  he  was  entitled  to  (a). 

58.  A  plaintilF  in  equity,  <^b'o  h  doder  no  6rder  or  cdildition  im- 
'^iised  u[^A  liVm  by  'the  Court  to  do  anydiing  for  the  benefit  of  the 
defehdant  Sn  equity,  c'ainnot,  if  his  bill  he  dbmiss^,  1>e  compelled 
by  a  subsequent  order  to  give  relief  or  satisfaction  to  the  defend- 
ant for  s6hie  ibatter  not  in  the  Jurisdiction  of  the  Court  (^. 

59.  But  if,  in  a  stiit  by  k  purcbaseV  to  rescind  a  contract,  an 
order  'be  made  for  an  injunction,  and  postponing  thh  payment  of 

(s)  8.  c.  fa)  S 

(i)  SmaU  p.  AttwMd,  3  Yon.  &  CoU.        (A)  B 
100.  SfiS  ;  3  You.  ft  CoU.  124. 

,  (1)  "Wiere  ■  m)b  or  eonvey tnce  ii  »rt  wide  on  the  Rroond  of  fraud  in  the  t*o- 
dor,  interest  ii  to  b«  aUowed  on  tlie  monsT  tefonded,  without  ref^ence  to  eoj 
demandi  uid  frvno  the  time  it  wu  receired,  and  whether  kuch  money  was  i^cetTad 
ai  principal,  or  as  interest  on  inBtalments  not  paid  as  the;  became  due  hj  th« 
original  conFract.  Thii,  in  the  latter  caae,  would  of  course  give  interest  on  inta^ 
est.  Doegett  ■.  Bmetwm,  1  Woodb.  ft  Ufnot,  US.  See  the  decree  in  Daniel  v. 
URcLen,  1  StoiT  C.  C.  172, 197. 
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intfiwt  stipN^^Jsi*  for  by  tbe  (»n(fagf  fill  f^  l»S?riPg  ?f  ^IfJ  ^"fiiS/ 
ffjnl  tb»  Ifiljl  ultipaf^  ^p  disQ;uf5pd,  thq  .t^flitft  ^JU  t^SR  Sl^?f  ^,? 
irlaintlS*  to  pay  the  |astalii^|;q  of  int^fe^^t  jto  Ui^  |^yjph^^r  f^t^ 
pf  leffipg  him  to  recorer  theut  f^f  ^^}y  (?);  ^!4'  ^1^  ^W^  9^°^^ 
Eiot  onler  pu  paymeat  of  ^y  fo^t^ra^  yfj^ch  i^^d  ni^^  K^^$ 
due  &t  t^  ;tipie  gf  the  decree. 

CjQ.  Bift  f Ithpug^  the  Court  by  ^ts  fudef  i^  po?t|^B^<^  |be  ff.y- 
fpmt  of  ioterast  ^leyqpd  ,th?  jdme  j^Jipu^itad  by  ^  ffl^tiw,*)  Vi4 
j^ltipi*teljr  di^ous^  t^  bilj^  }U»d  (ffdtip  1^9  pl^5;tif  (t^  pyjrcli^^J 
V?  piy  fb"  "flstMine^ta  due,  yet  i|tf|e«:<nt  «pfl((|t  l^  gj,T^  ^t  f^ 
jdel^,  fijr  4be  Jpojift  tuf  (llOTKei^  ,Uie  jj^  ^  (at^  ^p  WSSJ^ 
«Qd  )\h^ow  ciuia9t  Kt  Ibe  >i^ni[  ,otd(ff  ^iftfiT^t  .RPW  M  itjiO,' 
T^>«  ?W*  Ihoreforp  q^h^  t^flt-^  mafp  ^fj  ^  o^pr,  pftpept  up^ 
|enpa  ij'.hich  pay  vHwa^ly  .W-^  JP^^f  Iff  ^W  ,^*«?  *ff  % 
J^W^dant. 

6X.  If'i(i  Kic^i  f  /^uit,  where  tb^  flJIRfHff  iW  "  ^m^  ¥*  fP^i* 

aeir,  as  iDstalmenbi  pBy|it}lp  Aff^  fte  HSltfiWt  *?  M^?  ^pypF.^M»tf 
yhich  tbe  Coffd  ba?  iujliwopt^uit  ,afl^  ^i^  |#4  ,tli9  rt^crgf  be 
IfftOTil^rcls  S€(rer8ed,  the  seU^r  is  qf  ctfuf^e  pn^^^  .Jo  ji.pt^j,^^ 
(of  the  ^iid  if  it  ^^^ipfiif  Wflspld,  aflsl  iM"  ^1(P  |ii'R<i®i(!M  fep^  bRW 
^ceodred  ip  tbp  pieafltiipe  \ty  ttie  potchasflr,  h?  ^js  ^t^^  ,to  bajfp 
Vl«  dindendi  aiw  Pftid  to  lynt ;  ^juj^  ^p  jyj^^ag^  jif  y;?  ip  t^ 
Jl^e«nti^^e  sold  the  JHa^i,  !;S  ^e^yra?,  m^t^  P  ^^  ^  :C(fflit  0mf^ 
j^napd  hiip  to  pay  ititar^t  upon  it  (p).  Jbe  gpm^  ^  ^  ^jf- 
JttQCtion  ^  oot  rery  pbrit^* 

«2.  U"^  bill  by  9  pim!haj|Mjp/ep(^  ^  pq^if^iaRt  ^^o^^ 
!*yit^  eoatfi,  fducb  aip  paid,  ^d  fig^  ^  aSS^  tbp  Aefrfpe>-W^ 
.jrei?ed  .aod  ,the  biU  diataUfled  .jiritji  cpf4f,  |the  ^^lufj  .(wiflAgt .  gi^jy 
intent  iipop  tima.  Ttie  wst*  ,>k^  .pfli4  wfujer^  fntJHF.wMpb 
^tilled  ^  JHiTcha^er  to  {tljem,  i^fl  $I}Rfpfqi;e,  *ltllWgfr  WPPP  % 
xeranal  /jf  ftie  ?«}*«■  he  >  tjo^md  tp  t^i^y  tfeeff,  jet  .lip  ia  ^ 
^pfHuible  for  the  ifit^reat  (/).  Ti}u  rH^e  js  of  g^w»I  W>Hlie#itis% 
#Dd  the  Ufr  wovld  be  ,tbfl  ^ame  if  t^  fijt^  fr&i;^  .i^y^r^,  aod  .^ 
ffainti^  was  tbp.ifeUer  ^d  tb^  d^f^^^t  ,^  puicttM^' 

.63.  If  ft  decree  in  a  suit.jiy  a  s^gr  orpurcbafler,^  i^ffied  # 
Jl^  Houfp  ^  Lon|s,  and  tba  c^iiS»  ^  Pm^^.Vf  tfep  Pwfft  ^ii^ 
to  do  wl^  is  just,  the  P^urt  ^t^;fo  -'mp^}m  tP  fJo-wM  cfi«W 

(e)  Squll  s.  AttHQod,  S  You.  It,  ColL       i*}  Ilnd. 
lot.     ■  '^  X/)  BnuU  ••  AttwMd,  «K  fv. 

(A  SquU  «•  Att^ood.  mU  «<p. 
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not  hare  been  done  at  the  time  of  the  decree ;  therefore,  if  mstal' 
ments  of  money  were  then  due,  which  the  Court,  if  it  had  dismissed 
the  hill  (as  it  should  have  done),  could  not  have  ordered  payment 
of  to  the  defendant,  the  subaequent  decree  of  reversal  will  not 
enable  the  Court  below  to  order  the  payment  of  such  instalments, 
although  they  may  then  have  actually  become  payable  (g). 

64.  In  Small  s.  Attwood  (k)  the  purchase  was  rescinded  by 
decree  ;  300,000^  had  been  paid  long  before  the  bill  was  filed,  and 
possesion  bad  been  given  to  the  purchasen  of  the  estate,  with 
which  they  htd  acted  as  owners.  They  bad  long  bad  possession, 
which  they  still  retcuned,  and  claimed  a  lien  upon  the  estate  for  the 
portim  of  the  purchase-mcmey  paid.  After  the  decree  they  filed  a 
supplemental  bill,  stating  the  payment  of  the  S00,O0O/L,  and 
tracing  its  investment  in  stock  and  the  transfer  of  the  stock  to  a 
third  person  without  conaderation,  as  it  was  alleged,  and  praying 
that  they  might,  without  prejudice  to  their  lien  on  the  estate,  be 
decreed  to  be  entitled  to  the  specific  stock,  and  Lord  Lyndhurst,  C.  B., 
so  decided,  and  accordingly  granted  an  injunction. 

65.  This  is  the  only  case  in  which  equity  followed  the  purchase- 
money  and  ord«ed  it  to  be  specifically  restored.  There  was  an 
appeal  against  the  order  to  the  House  of  Lords,  v^iidi  it  became 
unnecessary  to  prosecute,  as  the  decree  in  the  original  suit  was 
reversed,  on  the  ground  that  no  fraud  was  practised  by  the  seller  (t). 
Bat  the  decree  could  hardly  have  been  maintained.  It  was  a  coo' 
siderable  argument  against  the  relief,  that  it  bad  never  been  admin' 
istered,  and  the  inconvenience  is  obvious.  In  the  case  of  a  mere 
naked  firaud,  which  altogether  vitiates  a  contract  both  at  law  and  in 
eqiiity,  there  is  not  much  difficult  in  attaching  the  money  if  it  can 
be  traced,  as  it  never  of  right  belonged  to  the  seller.  But  in  a  case 
*like  Small  and  Attwood,  the  relief  although  granted,  and  upon  the 
ground  of  a  fraudolent  conceahneot,  proceeds  rather  upon  equitable 
rules  than  upon  absolute  legal  nullity.  Much  arrangement  is 
required  to  do  justice  between  the  parties  in  such  a  case,  and  the 
following  of  the  money  does  not  seem  to  be  justified  by  the  practice 
of  the  court,  nor  can  it  perhaps  be  supported  upon  principle.  In 
Ibe  case  in  question,  the  purchaser  had  possession  of  the  seller's 
estate,  and  had  had  that  possession  for  a  long  time,  and  dealt  with 
it  as  owner,  and  continued  to  retun  it,  and  insisted  upon  his  right 
to  do  30,  and  to  enjoy  it  as  owner,  subject  ultimately  to  account, 
until    the  accounts  were  finally  settled.    By    the  injunction  he 

(f)  ndd.  (A)  Too.  407.  (>)  4  CU.  &  Rn.  333. 
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obtained  the  security  of  the  return  of  his  mone^ ,  u  well  as  retained 
his  lien  on  the  estate  for  it,  and  possession  of  the  estate  itself.  It 
bad  nerer  before  occurred  to  zdj  one  that  such  relief  could  b« 
obtained.  If  the  case  had  remained  undisturbtd,  it  would  have 
iotroduced  a  practice  of  attmtpting  in  all  such  cases  to  follow  the 
money,  and  Ibr  that  purpose  of  introduciog  charges  and  interroga- 
tories into  bills  i^iich  would  tend  to  great  prolixity,  and  expose 
eveey  dealmg  and  transactioD  of  a  defendant,  between  the  receipt 
.  of  the  moDoy  and  the  time  of  answering. 
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•CHAPTER  V, 
«r  run  riftf  Ai^ifwif  tq  c9Vfhwi9  isb  cosiBicx. 

SECTION  I. 
or  TBK  hatkhialitt  ot  timb. 


2.  nmi  ttuiut  of  eontraal  at  lata. 
i.  Lang  r.  Oale. 


7.  Whmft  m  tim«jUetd, 


10.   Waivi  or   an]ary*d  ty  writiitg  • 


1.  Lt  satea  by  pri?ate  agre«nent  it  b  usual  to  fix  a  lime  for 
completiog  the  contract.  In  such  a  contract  the  word  month  may 
be  construed  either  lunar  or  calendar,  according  to  the  intentioD  of 
the  parties,  to  be  collected  from  the  whole  iostrument  taken 
together  (a)  (1). 

2.  The  time  fixed  is,  at  law,  deemed  of  the  essence  of  the  con- 
tract (h)  (2),  for  it  is  the  duty  of  the  seller  to  be  ready  to  verify  the 
abstract  on  the  day  on  which  it  was  agreed  that  the  purchase 
should  be  completed ;  and  if  he  have  not  the  title-deeds  in  his 
possesuon,  or  the  abstract  set  forth  a  defective  title,  the  pur- 
chaser may  resist  the  completion  of  the  contract,  and  recover  his 
deposit  (3). 

3.  But  it  ia  no  objection  that  at  (Aa  (tins  of  tht  agnement  (c) 

(a)  LuKD.   Oall^   1   Han.   &  8elw.         (a)  The  mBigiiul  BlMtnot  U  wrong  ia 

111 ;  Bee  Eipirell  c.  Knight,  1  Ton.  &  inbrtitutlog  for  tbe  time  of  the  mgrBS' 

CoL  419,  which  ii,  perhi^it,  not  expren  mcnt  the  time  agreed  upon  for  the  ■»■ 

enough  to  jiuti^  the  nurginal  abstraot.  mgniuent  and  giving  poneaaion. 

(i)  Berry  •.  Tonng,  3  Bap.  Ca.  fliO  n. 

(1)  BeeHaidlne.  Major,  1  Bibb,  104;  Shapleyo.  QaTe7,e  B«rg.  &e!s39;  Hart 
«.  Uiddleton,  S  Can.  &  Kirw.  9. 

(2)  EiU  s.  School  Distriot  No.  3,  in  Milbnm,  17  Maine,  SIS,  333  ;  Norria  a. 
BohoolDiatriotlnWindaor,  12  Maine,  291;  AUm  v.Co(^Ma,331(Miie,lUi  'Wit- 
wall  n.  McGown,  3  Barbour  Sap.  Ct.  Hep.  270. 

(8)  StittaU  e.  Kopp,  8  Watta  &  a«tg.  20. 
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iafttt^  MiMitted  16  be  doirt  to  eeinj|d«t«  the  1kl«,  tfhtflh  In  ibnit 
ttatiire  *ere  cftpaWB  of  bfeing  *ffflcted  befohi  Ihe  cranpletiMi  of  flit 
purehasb  (rf). 

4.  Id  a  kte  tise  («),  tipUU  a  able  If^  aactidD,  the  cotiffitioni 
Stipulated  thftt  the  Abstract  should  be  dbliTeted  lo  the  palcbeso' 
1«ftAAi  b  /oHft%ftr,  and  should  be  ratunied  et  the  end  df  fu* 
^tnontJu ;  that  a  draft  of  the  coriVByance  sbotiW  be  d^vered  to  tb^ 
^ichfasfer  ^tbita  tkrie  UtiMht,  and  be  ^turned  to  the  seller  witiuU 
four  montht ;  And  that  the  remainder  of  the  ptirchase-inoney  sbouM 
be  paid  ton  the  S4th  day  ofJiUte  then  next  (which  was  five  months 
%fter  the  sale),  When  the  purchaser  should  receive  liis  conveyance 
dnlj  executed  t^  all  parties  ;  to  be  prepared  by  Ihe  sdler's  attoN 
-n^,  at  the  Expense  of  the  purchaser.  It  was  conteoded  that  the 
fttipulatioD  in  regard  to  the  delivety  of  (he  conveyance  was  not  a 
Condition  preicedent,  and  k  was  coitopared  to  the  case  of  Hall  e. 
CazeUio>p«  (/),  where  a  charter-party  contained  a  covenant  by  the 
owner,  tftet  Hie  ship  should  Sail  oa-  a  specified  day,  and  the  oVneir 
afterwards  bhiught  an  action  of  covenant  for  the  frengbt ;  it  was 
iteld  that  he  need  not  av^  that  the  ship  sailed  On  tiiat  day, 
although  tbe  defendant  (the  freighter)  covenanted  to  pay  the 
ffetght  in  codsideration  of  every  thing  above  mentioned.  It  was 
not  necessary  to  decide  tbe  point ;  biit  Le  Blaac,  J.  said,  that  it 
was  cletfr  that  it  was  a  conditiMi  precedent  that  a  dr%ft  of  ^>e 
conveyance  sboold  be  ddivered  to  the  purchaser;  the  question 
ins,  whether  it  must  be  done  by  a  particnlar  day.  It  was  not 
necessary,  however,  to  enter  Opon  that  question ;  if  it  were,  it 
nugbt  perhaps  be  matetial  to  advert  to  the  rule,  tiiat  where  u  con- 
dition dOeS  not  go  to  the  whole  cOnaidera'tion  (g)  of  the  contract, 
but  to  a  piirt  only,  it  b  not  a  condition  precedent  (1).  Bayley,  J. 
was  of  the  same  opinitm.  It  was  not  a  condition  precedent  that  tbe 
draft  should  be  delivered  by  a  particular  day,  for  be  did  not  con- 
sider the  precise  time  of  tbe  delivery  as  an  essential  ingredient  in 
ffaat  condition,  which  was  meant  only  to  secure  a  delivery  within 
a  reasonable  time. 

5.  Tbe  general  opinion  has  always  been,  that  the  day  fixed  was 

(d)  StoweU  e.  RoWnBon,  S  Blng.  N.        (J)  4  Emt,  *7T. 
C  938.  (7)  Sm  Hftvdoek  c.   Oeddes,  10  EmI, 

(■)lAiige.aBle,l.Hait.&8elw.lll.     SM. 

(1)  Beimst  p.  Hxl^,  T  John.  250  ;  Roberto  e.  Hanton,  30  Hams,  276,  277  ; 
Boone  t.  Eyre,  1  H.  Black.  373,  n ;  1  Ssiiad.  320  n.  (c) ;  Tompkini  v.  ElUot,  6 
'Wendell,  496  j  Payne  e.  BottiBWOrtll,  2  Hanli.  439 ;  Obennrer  t>.  Nichols,  S  Bin- 
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imperaUve  on  the  parties  at  law  (A)  (I).  This  was  bo  Iwd  down  by 
Lord  Keoyon,  and  has  oflver  been  doubted  in  practice.  The  con- 
trary rule  would  lead  to  endless  difficulties.  In  the  abore  case, 
for  example,  the  di^rent  times  appointed,  I.  for  delivery  of  the 
abstract ;  3.  for  the  return  of  it ;  3.  for  the  delivery  of  the  convey- 
ance ;  4.  for  the  return  of  it ;  and  5.  for  the  completion  of  the 
purchase,  were  all  links  of  die  same  chain,  and  if  one  link  wen 
brcJcra,  the  whole  chain  would  be  destroyed.  If  the  time  ap- 
pwnted  for  the  delivery  of  the  conveyance  was  not  an  essential 
iogredient,  but  was  meant  only  to  secure  a  delivery  within  a 
reasonable  time,  it  follows  that  the  same  rule  must  apply  to  die 
time  fixed  for  the  return  of  it,  and  also  to  the  dme  appointed  for 
the  completion  of  the  purchase.  The  eflkct  of  this  rule  would  be, 
that  the  appointioent  of  a  day  would  have  no  effect,  aitd  in  every 
case  it  must  be  referred  to  a  jury  to  consider  whether  the  act  was 
doDe  within  a  reasonable  ^me.  The  precise  contract  of  the  partia 
would  be  avoided,  in  order  to  introduce  an  uncertain  rule,  which 
would  lead  to  endless  litigation.  This  cannot  be  compared  to  a  case 
like  Hall  v.  Cazenove  :  there  the  ship  did  sail  without  being  coun- 
termanded, and  the  substance  of  the  covenant  was  considered  to  be, 
that  the  ship  should  go  to  the  place  named  on  freight  and  return 
again,  and  if  the  freighter  sustained  any  damage  by  reason  of  the 
ship  not  having  sailed  ou  the  particular  day,  he  mig^t  recover  it 
by  bringing  an  action  on  the  covenant.  In  lavor  of  justice  ifae 
covenants  were  not  considered  as  dependent  on  each  other.  It 
would  be  moDStrous  that  the  ship  should  be  permitted  to  sail  to 
the  place  named,  and  return  again,  and  yet  not  earn  any  fi'eigbt, 
because  it  did  not  sail  on  the  day  appointed.  So  where  covenants 
go  only  to  a  part  of  the  consideration,  and  a  breach  may  be  paid 
for  in  damages,  the  defendant  has  a  remedy  on  the  covenant,  and 
shall  not  plead  it  as  a  condition  precedenL  If  j4  covenant  with  B 
to  buUd  a  house  for  btm  according  to  a  certain  plan,  and  B  cove- 
nant with  ji  to  pay  for  the  house  so  built,  it  is  clear,  notwithstand- 
bg  some  authorities  to  the  contrary,  that  if  A  build  a  house,  although, 
not  strictly  according  to  the  plan,  yet  B  must  pay  for  it,  and  may 

(A)  See  9  AdoL  &  EU.  SIT. 

(I)  Shawv.  WilUiiE.SHumpli.  647;  Shufflvton «.  Jenkins,  1  Uoms,  427 ;  Ty- 
ler 0,  Yoimt^  2  Scammciii,  +*+  ;  ChUty  Contr.  (8th  Am.  ed.)  276,  628 ;  Tjioe  e. 
Williams,  3  Bibb,  366.  Wheie  (he  puichue  money  ia  to  be  paid  or  Becozed,  and 
the  conveyance  executed  on  a  particular  day,  tuid  neither  party  peifbnua  or  oSer* 
to  perform  on  the  day,  neither  can  euatain  an  action  at  law  on  the  contract.  See- 
venion  i>.  Uaxirell,  i  Comitock,  408. 

[•2851 


t,  Google 


recovflT  in  a  <fistiDct  action  against  the  boflder  ibr  anf  damage 
sustained  by  the  departure  from  the  plan  (I).  The  justice  of  this  is 
evident.  But  in  the  case  under  consideration,  the  agreements  go 
to  the  whole  comidention  on  both  sides ;  they  are  mutual  con- 
ditions ;  the  one  precedent  to  the  other  (t).  If  the  draft  of  the 
conveyance,  for  instance,  is  not  delivered  on  the  day  appointed, 
the  party  who  ought  to  deliver  it  has  broken  bis  agreement,  and 
therefore  cannot  recover  upon  it  at  law.  This  voiles  no  injustice; 
for  the  further  executioa  of  the  contract  is  at  once  stopped ;  the 
seller  retains  his  estate,  and  the  purchaser  hia  purchase-money,  and 
the  party  making  default  is  liable,  as  he  ought  to  be,  to  an  action 
for  breach  of  hb  engagement.  It  is  to  be  hoped,  therefore,  that 
the  day  appointed  will  always  be  deemed  of  the  essence  of  the 
contract  at  law.  It  has  so  been  held  in  a  recent  case  in  the  Ck»nmon 
Pleas  (fc).  And  in  a  later  case  upon  a  sale  of  goods,  where 
fourteen  days  were  allowed  from  the  day  of  sale  to  tlu  purehaier  to 
clear  away  the  goods,  tiie  seller  was  not  prepared  to  deliver  them 
*tbe  day  after  the  sale  to  the  purchaser,  who  applied  for  them  ;  and 
it  was  hdd,  that  he  (the  seller)  had  broken  his  agreement,  and 
could  not  recover  against  the  purchaser,  who  refused  tn  perfbim 
ttie  contract  (/).  Where  the  purchaser  by  a  covenant  in  the  con- 
tract, was  to  pay  a  further  sum  of  mooey,  provided  the  adjoining 
houses  should  be  completed,  that  is,  paved  in  front,  be.  bef<»e  a  day 
named,  and  the  parement  was  not  ccnnpleted  until  after  the  day 
appomted,  although  the  delay  was  occasoned  by  the  bad  weather, 
which  prevented  the  workmen  from  proceeding,  yet  the  seller  wis 
held  not  entitied  to  recover  the  mcmey  (m). 

6.  Id  a  case  at  law  (n)  where  the  agreement  was  to  let  a  booM 
for  a  year  from  the  25th  March,  the  tenant  to  take  the  fixtures  at 
a  valuation  in  the  usual  way^and  to  pay  for  the  same  on  entry,  it 
was  held  that  if  by  the  terms  of  the  agreement  the  party  was  to  enter 
on  the  2Sth  of  March,  and  was  to  pay  an  ascertained  amount  on 
that  day,  he  would,  unless  he  paid  on  that  day,  have  no  ^ouad  of 
action  fcv  not  being  let  into  possession :  yet  here  the  clause  io  the 

(>)  Boone  v.  Bjn,  1  H.  BUckrt.  273. 
Bee  10  Bwt,  SU ;  Lloyd  s.  UoTd.  2 
Myl  k  Cra.  193;  Fmiklin  «.  UiUer,  4 
AdoL  k  EU.  B99.  (m)  Hvyon  >.  Cuter,  4  Cvr.  ft  Pay. 

(k)  Wilde  «.  Forte,  4  Taunt.  8S«.  296. 

(j)  Eagedon s.  Leing,  1  Uuah.SU;  (n)  Edmaa  s.  Allan,  « Bing. H.  C. IB. 
-  d  aee  Comlsh  V.  Rowley,  pox ;  Stow 


± 


(I)  Chitt7  Conti.  (Sth  Am.  wi.)  4S2  et  Mq.  uul  notM. 
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li.wiu)  fiivt  ba  muft  talt^  the  fixtiiret  at  a  nluatioo,  and 
pfiy  on  ooby,  ibat  is,  wiien  be  eoteis  be  must  pay :  a  tender  there- 
fore aod  domaDd'  of  ponesnoa  after  the  25th  March  was  ralid,  for 
tbe  tenaat  bad  a  caatnaing  right,  oTeotry,  and  there  was  a  cfiotiaued 
■9&ual.  to  wboft  hira  od.  the  part  of  the  leeaiir. 

7,  Where,  a  precise  tinM  ia  not  fixed  for  nmldog  cut  a  title,  it 
vill  not  beifflpfied  frooi  slight  circtKOStancet ;  and  in  svcb  a  caae 
tbe.9eller  raost  be  allcTwed  a  reasonable  ^e  (1).  Therefore  where  by 
tbe  cooditioos  of  sale,  the  abstract  was  to  be  delivered  within 
foiirteeo  days,  objections  to  the  title  were  to  be  ccranmicated  lo 
tb«  vendor  within  twentj-'«ne  days  alUr  the  delivery  of  the  abstract, 
a^conveyance  WBD  to  be  prepared  oa  or  before  the  1 0th  ofNoremberr 
and  tbe  pprobaser  was  to  sigrt  an  agreeraeat  to  pay  the  purcbase- 
iQoney  ob  or  before.tbe  2Slb,  it  wai  held  that  as  there  was  no  express, 
•0  there  was  no  imjdied  time  for  making  out  tbe  thle ;  for  tbe  condi- 
tion to  pay  on  the  £!8tb  bomd  tbe  pwcbaser,  not  the  vendoTi  and  the 
purcbasar's  signing  sncb  an  agreement  did  not  imply  as  agreement  by 
t^  vendor  th^t  Ik  will  at  an  events  complete  tbe  titie  by  that  day  (»). 

8.  But  a  party  may  even  nt  law  waive  tbe  forfeiture,  aad  enlarge 
Iba  time  of  his  contract  (p). 

*9.  And  where  a  purchaser  of  a  coSee-hona?,  aAei  a  valuation 
wbiflb  was  not  connoted  imtil  10  o'clock  at  irigbt  of  the  last  day, 
at  a  quarter  befere  IS  o'clock,  tendered  tbe  puFchaseHnoaey  sod 
demanded  ppssnsnon  to  be  grrea  of  tbe  wbole  of  the  premises, 
including  certain  cflttages  which  were  let  to  weekly  tenants,  aod 
ak  that  could  net  be  complied  with,  broHght  his  action  to  recover 
the  depout  and  damages,  the  Lord  Chief  Justice  stated  to  the  jury 
that,  as  it  appeared  tbe  purchaser  was  aware  of  the  cottages  being 
occupied  by  weekly  tenants,  his  pcetpooing  tbe  demand  of  posset- 
W>n  till  tbe  last  moraBot  might  be  looked  npon  as  a.  Waiver,  and 
that  it  appeared  tq  be  a  device  on  tbe  part  of  the  purchaser  to 
obtain  a  rescianoa  of  tbe  cootcact,  and  tbe  verdict  was  for  ths 
Mller(f). 

10,  Whero  the  cootnct  b  DDd«  seal,  a  snbs4>queBt  agreement 
not  under  seal,  made  before  breach  of  tbe  agreement,  enlarging  tbe 

(0)  8uuoi» *.  lOiadM,  SIKng.  N.  C.  Snath,  1  Clroint.kUsw.  fBSt  uidMs 
361;  8Soatt,S41i  itd  pt.  StowaUc,  Rotdarco,  3  Biiu.  K.  a  938. 

(p)  Oupntir  e.  Blandfotd,  B  Bsni.  8:  (;)  Temple  v,  Ptlmar,  1  Far.  k  Dftr. 
Craa.  J!7fi ;  and  ^u.   see  SweetUni  v.     S81,  cited. 

(1)  Cbitty  Contr.  (8th  Am.  ed.)  277,  826  and  BOt«i  t  Watte  r.  Bhepptrd,  2 
Alabama,  126;  Sawfar  e.  HaaOMtt,  li  Hua^  49;  Cockna.  FruUiaU.  ft  V. 
Uaiu  Co.  3  Bnmnai,  SBO, 
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ime  Ibr  perforniBiice  of  the  contract,  is  invalid  at  law  (r).  Aad 
«TeD  where  the  agreement  is  not  under  seal,  a  subsequent  parol 
•greement  to  alter  or  enlarge  the  time  is  void  (i)  (I). 

11.  But  equity,  which  fiom  its  peouliar  junsdictton  is  cabled  to 
«xaiBiae  into  the  cause  of  delay  ijt  cooa^etiag  a  i  ^rokass,  and  to 
ascertain  how  hi  tbe  da3r  naned  wis  deemed  material  by  the 
parties,  will  in  certain  cases  cany  Ihe  agreeraent  into  execution, 
dotwithstaadug  that  the  time  apptHnted  be  elapsed  (2) ;  and  altheugh 
there  has  been  M  wolrer;  for,  as  Lord  KIdon  Mmkrits,  the  title  ts 
an  estate  requires  so  much  clearing  and  Inquity,  that  Unless  sub- 
stantial ol^ections  appear,  n»t  merely  m  U  the  time,  but  an  altera- 
tion of  circniHstances  affecting  the  value  of  Ae  thiag  ;  or  objeetioiu 
arising  oat  of  eircufostances  n»t  merely  at  t*  tke  tiau,  b&t  the 
conduct  of  tbe  parties  duriag  thd  tinto ;  utiless  the  db}e6tion  can  be 
so  sustamed,  many  of  the  cases  go  the  length  of  establisbmg,  that 
the  objections  cannot  be  raaintahied  (()  (3).  Perhaps  there  is  cause 
to  regret  that  even  enmity  assumed  this  power  of  dispensing  with  the 
literal  perfbnnance  of  contracts  in  cases  like  these. 

13.  Objections  on  acoonot  of  delay  seem  divisible  into  two  kinds. 
Tbe  aaa  where  the  delay  is  attributable  to  tbe  neglect  of  either 
party ;  the  other  where  the  delay  b  unavoidably  occasioned  by  the 
state  of  the  title ;  and  of  each  of  these  we  shall  treat  in  its  order. 


«2S: 


MelAwienoeiLEnoirlaS,?  Soott.    ft  Lot.  08S. 


41)Smant«,ieSiiLdiu)tn;  'fl^iwill  c^UcGcNm,lHofL  Ch.Bep.  12Si  Atwt 
.Mogg.  11  Com.  £76. 
(2}  See  (Aittf  ContT.  (8tli  An.  «dO  2T6,netei  pot  3S2,  }38«a4noto;  WateH 
o.  TrtriB,  B  Jolm.  ISO ;  VooThewti.DeMe7erf  2  Bubonr  Sup.  Ct  3j  1  Ltfgett  «. 
Bdwud*,  HapkioB,  fiSO ;  Gibba  c.  ClunipioD,  3  Has.  (Ohk^)  ■>&. 

(3)  Bo  it  on  the  ottaar  hand,  ftom  the  lapse  of  time,  tbe  ditwiaatancea  hav* 
bean  so  changed  that  a  Bpaclflc  pttformanoe,  iuch  as  would  Answer  the  end*  of 
InatiM,  }u*  beooma  impoiaible,  the  otjea^ioa  it  dasiatTe.  Pratt '  b.  Garr^  >  S 
Cranch,  471 ;  Pratt  o.   Law.  9  Cianeh,  i6e,  194 ;  Bnahier  b.  Qrat^  6  WhMtoo, 
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•SECTION  n. 

or    DZLATI    OGCAfllONES    BT   THE  KEeLXCT    OF    ZITHEK  F 


1.  21fM*Mi*fiHty:  CUlofi  V.  PotoraOM. 


6.  Difi^moi  tiMuaary  wt  •fiwfy. 

I  Hi  loie  ff  fOJi  not 


8.  Atf  to  •jHily  iort  portiM  <imm<  i« 


10.  If;t«nt  MMbr  i 
IS.  ITkaramuXiaj 
14.  Timt  nqtiind  fir  rtpair*,  ar  to  ft 


IE.  C^Mt  0^  diJ^y  by  purAa—r. 
10.   rmoiSin;  ptartabun*. 


18.  Or  i^  tal*  M  (0  poy  dailt,  {c. 

19.  Or&y>c 


1.  Tbe  time  fixed  on  for  the  completion  of  a  contract,  had  for- 
meriy  less  attention  paid  to  it  in  equity  than  is  now  given  to  it, 
which  seems  to  have  arisen  fiom  the  case  of  Gibson  e.  Patetaon  (o), 
where,  according  to  the  report,  a  specific  peribrmance  was  decreed 
in  favor  of  the  plaintiff,  tbe  vendor,  without  any  regard  had  to  bis 
negligence  in  not  producing  his  title-deeds,  Sec.  within  the  time 
limited.  And  Lord  Hardwicke  is  repwted  to  have  said,  that  most 
of  tbe  cases  which  were  brought  into  the  Court,  relating  to  the  exe- 
cution of  articles  for  tbe  sale  of  an  estate,  were  of  tbe  same  kind, 
and  liable  to  that  objection  ;  but  that  he  thought  there  was  nothing 
in  the  objection. 

8.  It  appears,  however,  that  this  cose  is  mis-reported  ;  for  Lord 
Rosslyn,  in  Lloyd  v.  Collett  (fr),  said  he  had  looked  into  the  case  of 
Gibson  v.  Patersoa,  in  which  the  reporter  had  made  Lord  Hard- 
wicke treat  the  time  as  totally  inunatensl.  He  said,  it  was  to  be 
obswved,  that  the  circumstances  of  that  case,  of  which  he  had  taken 
a  copy,  did  not  call  iai  any  such  o[rinion.  The  purchaser,  who 
hung  back,  had  bought  an  estate  in  mortgage.  The  contract  took 
place  in  November,  and  was  to  be  completed  in  February  ;  in  that 
time,  therefore,  the  mortgage  could  only  he  paid  off  by  treaty  with 
the  mcHlgagee.  Upon  tbe  facts  it  appeared,  tbal  application  had 
been  made  to  the  mortgagee,  who  consented  to  take  his  money. 


Wi.    s 


Atk.  13.  Vei.  jnn.  326 ;  AUcf  t> 

Tm.  nm.  690,  n. ;  i  Bro.  C.  C.    Vw.  jnn.  226. 
lea  B«dclUE*  v.  Waningtem,  12 
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Drafts  of  conTefimce  were  made,  and  counteirnanded  hj  the  puf 
^chaser.  He  had,  after  the  contract,  demised  part  of  the  estate  to 
the  vendor  at  a  rent ;  and,  upon  applicadoa  being  niade  to  him, 
every  thing  being  ready,  he  said  he  would  be  off  the  bargain  ;  he 
bad  no  money  to  pay  for  it ;  and  if  thpy  attempted  to  force  him,  he 
would  go  to  Scotland  to  avoid  it  Lord  Rosslyn  added,  there 
could  uot  he  the  smallest  argument  upon  it,  nor  the  least  doubt 
kbout  the  decree. 

3.  ^t  whatever  opinion  Lord   Hardwicke  entertained  on   thb    , 
subject  (c),  it  is  now  settled,  that  a  man  cannot  call  upon  a  court  of  ,' 
equi^  for  a  specific  performance,  unless  he  has  shown  himself  ready,    \ 
de^rous,  prompt  and  eager ;  and  therefore  time  alone  is  a  sufficient 
bar  to  the  aid  of  Court  (1). 

4.  Thus  in  a  case  (d)  where  the  parties  differed  as  to  the  construc- 
tioa  of  an  agreement,  and  after  a  delay  of  seven  years  one  of  the 
parties  filed  a  bill  for  a  specific  performance,  it  was  dismissed 
mwdy  on  account  of  the  stateness  of  the  demand. 

5.  A  bill  for  a  specific  performance  is  an  application  to  the  dis- 
cretion, or  rather  to  the  extraordinary  jurisdiction  of  equity,  which 
cannot  be  exercised  in  favor  of  persons  who  have  long  slept  upon 
their  rights,  and  acquiesced  in  a  title  and  possession  adverse  to  their 
claim.  Due  diligence  is  necessary  to  call  the  Court  into  activity,  , 
and  where  it  does  not  exist,  a  court  of  equity  will  not  lend  its 
assistance ;  it  always  discountenances  laches  and  neglect  (e). 

6.  If  the  vendor  be  not  ready  with  his  abstract  and  title-deeds  at 
the  day  fixed,  the  purchaser  may  avoid  the  agreement  at  law  (S). 

(0)  See  1  VoB.  460.  13  Vo».  jun.  226. 

li)  Milward  e.  Earl  of  Thanet,  S  Vea.  («}  Per  Loid  Mannen,  1  Ball  &  Beat, 
jnu.  720, 11.(6).  Sm  AUey  D.  DcTChamps,    SB. 

(1)  I^chei  and  negligence  in  the  perfoimance  of  contract!  are  not  to  be  coun-  , 
tenancad  or  encooraged  (  and  the  partjr  eeehing  speci&o  peiformance  miut  ihoWi  .' 
diat  he  has  not  been  in  fault,  bnt  hai  taken  all  pioper  ateps  towardi  perfannance 

on  hii  own  part,  and  hai  been  leady,  deidioiu  ana  prompt  to  perfarm.  But  where 
the  part7  who  uplie*  Ibt  a  spedSc  peribrmance,  has  omitted  to  execute  his  part 
of  the  contract  by  the  time  appointed  for  that  puipose,  without  being  able  to  w- 
rign  any  mffident  jngtiflcation  or  excuae  fbr  Ma  deUy,  and  where  there  ia  nothing 
in  the  acta  oi  conduct  of  the  otbei  petty,  that  amounls  to  an  acquisacence  in  that 
delay,  the  court  will  not  compel  a  vpeciflc  performance.  KoEtera  v.  Saunden,  16 
V«ino,  ga ;  Benedict  v.  Lynch,  1  John.  Ch.  376  ;  Gainett  v.  Macon,  6  Call,  308  ; 
Goodwin  e.  Lyon,  *  Porter  Eq.  297 ;  HajB  v.  Hall,  *  Porter  Eq.  37*  ;  Scott  e, 
Relda,  8  Ohio,  B2 ;  Wiawall  v.  McQown,  2  Barbooi  Snp.  Court  Ecp.  270 ;  Voor- 
heea  o.  De  Meyer,  ib.  37 ;  WcUb  v.  South,  7  Paige,  22 ;  S.  C.  2  Edwarda,  S8  ;  More 
V.  Smedbuigh,  8  Paige,  000 :  Keed  v.  Chambeia,  0  Qill  &  John.  180.  Sec  Criffln 
V.  Heenuaoce,  1  Clarke,  138 ;  Falla  c.  Carpenter,  1  Der.  Jc  Bat  277 ;  Page  v. 
HughM,  2  B.  MoniDC,  HI ;  poet,  802,  note ;  Pratt  v.  Carroll,  8  Cranch,  471 : 
Pratt  o.  Law,  9  Cranch,  466,  4S4  i  Somerrille  v.  Trueman,  4  Harr.  &  M'Hen.  43. 

(2)  Ante,  284  and  caawi  in  note;  Cbitty  Contr.  (Sth  Am.  ed.)  27S. 
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7.  Thus,  in  a  case  (/)  where  upon  a' sale  it  vaa  agreed  tbat  a 
good  title  should  be  made  ont  by  the  10th  of  July :  id  the  begin- 
DiDg  of  Jaly  the  purchaser  called  on  the  rendor  to  ehow  him  the  tide- 
deeda ;  but  be  not  having  them  in  his  possession,  gave  the  pur- 
chaser an  abstract  of  the  title,  which  did  not  contain  any  of  the 
deeds;  and  although  it  waa  suggested  that  an  application  ought  to 
have  been  made  to  the  vendor  at  an  eariier  period,  yet  Lord  Kenyon 
ruled  otherwise,  as"  the  seller,  he  said,  ought  to  be  prepared  to 
produce  bis  title-deeds  at  the  parUcular  day. 

8.  This  rule  does  not,  howBver,  prevail  m  eqirity  ;  for  it  is  tbere 
considered  equally  incumbent  m  the  purchaser  to  ask  for  the 
abstract,  aa  for  the  voidor  to  deliver  it.  And,  tiieretbre,  if  a  pur- 
chaser do  not  call  for  the  abstract  before  the  time  agreed  upon  for 
its  delivery  (ff),  or  do  not  ask  for  it  until  it  has  become  impossible 
*to  execute  the  agreement  by  the  day  fixed  (A),  equity  wU)  consider 
the  time  as  waived. 

9.  So,  if  the  purchaser  receive  the  abstract  afler  the  dfly 
appointed,  and  do  not  at  the  time  object  to  the  dday,  be  cannot 
afterwards  insist  upon  it  as  a  bar  to  a  performance  tn  tpecie  (i)  (1). 

10.  It  is,  however,  clearly  settled,  that  a  specific  performance 
will  not  be  raforced,  where  no  steps  have  been  taken  by  the  vendor, 
although  in  proper  time  urged  by  the  purchaser  to  do  so,  and  the 
purchaser,  immediately  when  the  time  is  elapsed,  insists  upon  his 
deposit,  and  refuses  to  perform  the  agreement  (2). 

11.  This  was  decided  in  Lloyd  r.  Cdlett  (b)  ;  the  case  was, 
tiiat  on  the  10th  August  1793,  the  defendant  contracted  for  Uie 
purchase  of  the  estate,  the  purchase  to  be  completed  on  or  before 
the  25th  of  March  1793,  and  had  frequently  between  those  times 
applied  for  an  abstract  of  the  title,  bat  could  not  obtain  one. 
Shortly  after  the  25th  of  March  1793,  the  purchaser  applied  for 
bis  deposit,  with  interest  from  the  lOth  of  August  1793,  when  be 
paid  it;  and  afterwards  repeatedly  applied  for  it  before  the  10th 
of  June  1793,  when  he  brought  an  action  for  the  deposit.  On 
the  16th  September  J793  an  abstract  was  delivered  ;  the  purchasee 

(/)  Beny  v.  Yoang,  2  Eip.  C».  8*0,  (k)  4  Bro.  C.  C.  489  i  *  Vm.  Jnn.  8e», 

n. ;  vide  ntpn^p.  383.  S«e  6  Vet.  787 1  7  Vsa.  jnn.  378 ;  and 

(9)Oaetts.Hom&«7,SVM.Jan.St8.  lee   Pineke  s.    Cnrtdi,   it«t«d   i'mW,- 

(A)  JonM  V.  Price,  3  Ajutr.  924.  Pott»  o.  Webb,  4  Bro.  C.  C.  880,  dted ; 

(0  SmiOi  o.  BuTOam,  2  Aiutr.  527 ;  Puue  c  Heller,  6  Vet.  Jon.  a*» ;  and 

and  tee  Seton  v.  Slade,  7  Vm.  Jan.  288.  Warde  e.  Jeffery,  4  Price,  294. 

(1)  See  Aveiy  d.  KeUogg.  H  Conn.  G7S. 

(2)  Ante,  289,  not«,  port,  S03,  note. 
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wU  thea  out  of  town,  and  on  hb  rabm,  on  th«  25tfa  of  October^ 
wrote,  insisting  that  he  would  not  complete  bb  purohase.  On 
llie  6th  of  NoTeiabar  the  bill  waa  filed  by  the  vendor  for  a  specific 
perfonnance,  and  for.  an  iDJuncti(»i  to  restiaio  the  proceedings  at 
law.  Lord  Roaslyn  said,  the  conduct  of  fMrtioa,  inevitable  acci- 
dent, k,a.  might  induce  the  Court  to  relieve  ;  but  it  was  a  difierent 
thing  to  say,  that  the  appointment  of  a  day  was  to  have  do  effect 
at  all,  and  that  it  was  not  in  the  power  of  the  parties  to  contract, 
that  if  the  agreemeot  was  not  executed  at  a  particular  time,  the 
parties  should  be  at  liberty  to  rescind  it  And  hs  therefore  cod- 
udered  the  contract  as  at  ^n  end. 

12,  But  where  a  vendor  has  proceeded  to  make  out  bis  title, 
and  has  not  been  guilty  of  gross  negligence,  equity  will  assist  bim, 
although  the  title  was  not  deduced  at  the  time  appointed. 

18-  Thus,  in  Fordyce  v.  Ford  (Z),  the  purchase  was  to  be  com- 
pleted on  the  30th  July  1793.  The  abstract  was  not  delivered 
until  the  8th,  and  the  treaty  continued  until  the  35th  of  September, 
(m  which  day  the  deeds  were  delivered,  and  every  difficulty  cleared 
*up  ;  when  the  purchaser  refused  to  proceed,  alleging  that  he  wanted 
the  estate  for  a  residence  for  the  last  summer,  aod  insbting  he  waa 
not  bound  to  go  on,  oo  account  of  the  delay.  The  Master  of  the 
Ridls  said,  the  rule  certamly  was,  that  where  in  a  contract  either 
parly  had  been  guilty  of  gross  negligence,  the  Court  would  not 
lend  its  aasiatanoe  to  the  completion  of  the  contract ;  but  in  this 
case  he  thought  there  bad  been  no  such  negligence,  and  decreed 
aecordmgly  ;  adding,  that  he  hoped  it  would  not  be  gathered  from 
tbence,  that  a  man  was  to  enter  into  a  contract,  and  think  be  waa 
to  have  his  own  time  to  malie  out  hb  Utle. 

14.  If  an  estate  was  described  as  in  good  repair,  and  it  turn  out 
to  be  in  bad  repair,  and  several  months  may  be  required  to  repair 
it,  yet  the  purchaser  cannot  resist  the  contract  on  the  ground  of 
time,  unless  it  could  be  clearly  shown,  that  he  wanted  possession 
of  the  house  to  live  in  at  a  given  period,  by  which  time  tbe  re{^irs 
could  not  foe  completed  (tn).  So  if  the  estate  b  in  lease,  and  it 
was  stated  that  the  purchaser  would  be  entitled  to  possession 
several  months  before  the  lease  actually  expire,  yet  he  cannot 
rescind  the  agreement,  unless  the  personal  occupation  of  the  estate 

(0  4  Bro.  C.  C.  iU  i  (PerkiM'i  ed.       («)  Sea  Dyer  o.  HargraTC,  10  Tea. 
Bot«B.]  R«dcliffe  v.  'Wanii^n,  13  Ve*.    jon.  £06,  it^,  ch.  7. 
Jnn.333. 
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was  esseatial  to  him  at  the  time  appdnted  (n).  In  this  last  cose, 
however,  the  jurisdictioD  shoald  be  spariDgly  exerdsed. 

15.  The  rules  on  this  subject  apply,  as  they  ought  to  do,  to  each 
party.  And  therefore,  where  a  purchaser  permits  a  long  time  to 
elapse,  without  evinciDg  a  fixed  mariced  intention  to  carry  his  con- 
tract into  execution,  he  will  be  left  to  bis  remedy  at  law,  although 
he  may  hare  paid  part  of  the  purcbase-money.  He  is  not  to  be 
suffered  to  lie  by,  and  speculate  on  the  estate  risbg  in  ralue  (o)  (I). 
Nor  will  he  he  assisted  by  equity,  where  he  has  made  frivolous  ob- 
jections to  the  title,  and  trifled,  or  shown  a  backwardness  to  perform 
his  part  of  the  agreement,  especially  if  circumstances  are  altered 
(  p)  (^).  And  where  the  price  is  unreasonable  or  inadequate,  or  the 
contract  is  in  other  respects  inequitable,  equity  will  not  assist  either 
party,  if  he  has  permitted  the  day  appointed  for  completing  the  con- 
tract to  elapse  without  performing  his  part  of  the  agreement  (7). 

*16.  It  was  observed  by  Hart,  L.  C,  that  if  the  principle  of  dis- 
charge by  delay  applies  in  the  case  of  a  willing  purchaser,  it  is 
open  to  the  other  side  to  rebut  that,  by  show'uig  that  the  purchase ' 
was  not  a  willing  purchaser,  and  ibat  he  ought  not  to  he  discharged 
on  the  ground  of  hardship  of  delay.  He  who  relies  on  the  allega- 
tion that  he  was  always  ready  and  willing,  must  be  prepared  to 
meet  the  allegation  that  he  was  tardy  and  reluctant  (r). 

17,  The  time,  however,  b  more  particularly  attended  to  in  sales 
of  reversion ;  for  it  is  of  the  essence  of  justice  thnt  such  contracts 
should  be  executed  immediately,  and  without  delay.  No  maD  sells 
a  reversion  who  is  not  distressed  for  money  ;  and  it  is  ridiculous  to 
talk  of  makicg  him  a  compensation  by  giving  him  interest  on 
the  purchase-money  during  the  delay  (<). 

18.  So  time  is  very  material  where  the  estate  is  sold  in  order  to 
pay  off  any  incumbrance  hearing  a  higher  rate  of  interest  than  the 
vendor  is  entitled  to  receive,  in  respect  of  the   purchase-money, 


1807,  MS, ;  8.  C.  14  Vw.  jun.  426 ;  and  BeU  r.  Howard,  B  Mod.  302 ;  and  Main 

Me  13  Vea.  jon.  77.  v.  Melbanm,  4  Ves.  jon.  720. 

(o)  Hurington  o.   'Wheeler,   *  Vm.  (?)  Videyw*,  ch.  B  ;  and  Wlorwood 

jun.  686 ;  AHej  v.  Deach&mp«,  13  Ves.  n.  Simpaon,  2  Vem.  I8B  j  Lewi*  c.  Lord 

jnn.  !2fi.  Lechmere,  10  Uod.  fiOS. 

(p)  B».jtB  V.  CaryU,  I  Bro.  P.  C.  27 ;  (r)  2  MoUoy,  684. 

6  Yin.   Abi.   638,   pi.   18 ;  Spanier  v.  (t)  Newman  e.  Rodgen,  4  Bro.  C.  C. 

Hancock,   4   Ves.  jun.   867  ;    Pope  c.  391 ;  and  see  Spurrier  «.  Hanoock,  4 

3ijiipioii,  6  Ve«.  jun.  Hfl;  and  Coward  "      '                         '                   '  "' 
\  OdingMle,  2  Eq.  Ca.  Abr.  68S,pl.  5  ; 
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during  the  delay  (^  ;  or  Um  estate  ia  sold  for  tbe  purposes  of  a 
trade  or  mBnufactory  (u)  ;  or  the  subject  of  the  ccwtnuit  is  in  its 
nature  of  a  fluctuating  value  (x)  (1). 

19.  Again,  if  a  parrr  is  deaUng  with  an  eccletmatical  corpoTatioD, 
time  must  of  necessity  be  in  a  very  great  degree  of  the  eesenoe  of 
the  contract,  especially  where  the  purchaser  is  not  dealing  (at  tfa* 
purchase  of  a  fee-simple  estate  in  posseasion  (in  which  case  the 
interest  of  the  purchase-nwoey  is  conad»ed  as  an  equivalent  for 
the  rents  and  pn^ts),  hut  for  a  concuirent  lease ;  in  which  case 
the  lapse  of  every  day  cbanges  the  value  and  nature  of  the  thing 
to  be  granted,  and  changes  also  the  persons  who  are  to  participate 
in  the  sums  to  be  paid  (y). 

(0  Foj^uun  V.  Eyre,  LoBt,7S6;  and  Jefievs,  1  Haie,  343. 

we  a  cau  cited  in  2  Scho.  ft  Let  6M.  (s}I)<iIoret  s.  BothMblld,   1  &xa.  k 

(u)  f  Mk«r  *.  Frith,  1  Bm,  &  Stn.  8tu.  fiftO. 

199  ;  Wright  V.  HowBid,  ib.  190 ;  Cos-  (u)  Carter  p.  Dean  and  Cliap.  of  Ely, 

lake  I.  TUt,   1   Rhib.   876  ;  "WalkBT  o.  7  Km.  211;  jmt  V.  C. 


•SECTION  in. 

or   BELATS    OCCASIONED   BT   TBE    STATE    OT    THE   TITLE. 


1.  Delay  Orouffk  HUe  nM  molanaj. 

2.  Vmdor  MhouldJUt  a  ba. 

3.  Proatring  titl«  ajterjtlmg  biU. 
<.  At  law,  iehtra  no  timtjlxtd. 

6.  WHUy.  Clatlf. 
6.  Titit  at  (tsM  of  trial  turt  n^ffieimU. 
9.  /n  tqaity,  time  aitaietd. 
10.  Purduuer    not   iovad  vliere    tuw 


12.  Or  on  aeeount  <ff  Mi*  to  be  laim. 
14.  Tiib  «AouU  be  at  date  of  report. 
Id.  Pweiater  proceeding  xith  inovil- 
edge<if  drfett. 


17. 


0/* 


20.  Proeeeding,  bM  viith  protett. 


21.  Title  too  laU  i^ier  pwnJuuer  Am 
abattdi  led, 

25.  Delain  inJOiHg  a  hOL 

24.  Waiver  of  Hne  by  vendor. 

26.  Vendor  may  retdnd  amtratl  ui^ra 
money  eatmot  be  paid. 

27.  Forfeiture  of  d^xiiU. 

28.  Time  in  equity  may  be  of  ettanee 

SO.  Greyeon-v.  Bid^e. 

84.  Obtervatioia  on  ifie  rvle. 

Efi.'l    WTtennet  of  euence,  time  may 

87.  J     bejluei  by  notiet, 

SB.  Beynoldt  Y.  tfeleon. 

40.  Ruir  in  egidty  tekere  no  tiete  KwfUd. 


1.  It  may  be  laid  down  as  a  general  proportion,  that  a  delay 
accounted  for  on  the  above  ground  will  not  prevent  a  specific  pa> 
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farmsoce  from  being  decreed,  where  the  time  fixed  for  cota^eiSag 
the  contract  is  not  mKtenal  (1). 

2.  Where  time  is  not  material,  and  the  title  !»  bad,  but  the- 
defect  can  be  cured,  if  the  vendee  is  unwilling  to  stay,  the  vendor 
should  file  a  bill  in  equity  to  enforce  the  performauce  of  Uie  cod- 
tnct  (a) ;  for  it  is  sufficient  if  the  parly  entering  luto  articles  to 
sell  him  a  good  Ulle  at  the  time  of  the  decree  ;  the  direction  oF  the 
Court  being;  in  all  these  cases,  to  inquire  whether  the  seller  can, 
not  whether  be  couid,  make  a  title  at  the  time  of  ezecudng  the 
agreement  (2). 

3.  This  pritKuple  was  Mlowed  in  a  case  of  frequent  reference  (&). 
And  in  a  late  case  (c),  the  vendor,  at  the  time  be  filed  the  bill  Ux 
a  specific  performance,  had  only  a  term  of  years  in  the  estate,  of 
which  he  bad  articled  to  sell  the  fee-simple,  and  after  the  IhII  wa» 
*filed,  procured  the  fee  by  means  of  an  act  of  parliament }  and  as 

(a)  Sm  6  Tea.  iun.  6£S  ;  10  Yes.  jim.  646  ;  Seton  v.  Slade,  7  Ves.  jun.  265. 
til.  (c)  V/jna  (.  Moifsn,  7  Vei.  jun.  203. 

(b)  LangCord  v.  Pitt,  2  P.  Wnm.  1129 ;  B«e  Eyetaa  v.  Simtmdg,  1  You.  b  CoL 
ud  Bee  Jenkins  v.  Biles,  S  Ves.  jun.  C.  C.  60B. 


(1)  In  equity,  time  may  bedispeneed  witli,ifit  be  not  of  the  ewence  of  the  con- 
trtct.  Hepbnni  v.  Auld,  B  Cranch,  262 ;  BroBhier  o.  Orstz,  6  Wheaton,  207  ; 
Getolwll  D.  Jewett,  4  Oreenl.  MO;  Benedict  v.  Lrnch,  1  John.  C%.  370;  OuiMtt 
«.  Uacon,  6  CbII,  308  ;  Wells  c.  Smith,  2  Edwsrds,  78 ;  Kunnels  v.  JscksDn,  I 
How.  (Uws.)  S&b  ;  Wdls  v.  Wells,  ft  bedell  Ch,  ass ;  FlcC<^>ei  a.  Wilson,  1 
Smedes  &  Mush.  Ch.  376. 

(2)  A  court  of  equity  wiU  not  decree  the  specific  perEormance  of  a  con&aet, 
and  compel  the  purchssei  to  accept  a  title,  which  the  vendor  cannot  make  out  to 
be  cleail]' good  and  &ee  from  incnmbraiice.  Butler  v.  tyHear,  1  Dasaos.  882 ; 
Lewis  e.  Hemdon,  3  litt.  3S8  ;  Kclley  d.  Bradford,  3  Bibb,  S17  ;  Sejrmow  e. 
Dalancey,  I  Hopkins,  ISO ;  Yodok  v,  UlUrd.  1  Hanh.  482 ;  Morgan  e.  Morgan. 

2  Wheatou.  290,  299  ;  1  FonbL  £q.  B.  1,  ch.  3,  j  0,  note  (i).  But  miuitj  wiU 
not  aid  a  purchaser,  who  had  a  full  knowledge  of  the  defect  in  the  title ;  Cnd- 
doek,  8  Harsh.  288 ;  ot  if  his  eondvet  has  amounted  to  a  waiver  of  the  objection. 
Beach  v.  Rutherfenl,  4  Deaatta.  126.  Sea  Sansay  v.  BraiMord.  2  Dioaus.  fiSO, 
E91. 

It  it  Boffident,  if  the  vendor  be  able  to  make  a  good  title  before  decree  p¥0- 
nounced,  although  he  had  not  a  g^ood  title  when  die  contract  was  made  ;  Hepburn 
f).  Auld,  S  Cranch,  262,  275  ;  Finley  c.  Lynoh,  3  Bibb,  fi66  ;  Tyreee.  Williams, 

3  Bibb,  366  i  Seymourv.  DeUncey,  3Cowen,445;  Pierce c.  Nichols,  1  Paige,  244; 
Cotton  V.  Ward,  3  Monroe,  304,  313  ;  Baldwin  v.  Salter,  8  Paige,  473  ;  Dutch 
Church,&cc.  Mott,  7Fuge,7S;  3  StoryEq.  Jur.  i37T  ;  Clute  e.  fiobison,  2  John. 
SSS  ;  unless  the  purchaser  has  auatained  an  actus!  and  serious  injury  by  the  ina- 
bilitr  of  the  vendor  to  give  him  a  good  title  to  the  premises  at  the  tine  required 
by  the  contract.  Nodine  v.  Qreenfield,  7  Paige,  (4i  ;  Dutch  Chuich  *.  Mott,  7 
Paige,  78. 

If  there  be  any  doubt  or  difficulty  about  the  title,  it  is  usually  referred  to  a  Mas- 
ter to  be  examined  and  reported  on.  Pierce  d.  Nichols,  1  Paige,  246  ;  M'Comb  «. 
Wright,  4  John.  Ch.  669,  670.  See  also  further  on  the  subject  of  enfordns  spe- 
cific performauce  in  cases  of  defective  and  doubtful  titles.  Tomlin  v.  M'Chord, 
6  J.  J.  Marsh.  136 :  Beale  v.  Seiveley,  8  Leigh,  6S8;  Bryan  *.  Beed,  1  Dev.  Jt 
Bat.  Eq.  86 ;  Watta  c.  Waddle,  1  M'Lean,  200 ;  Cooper  v.  Dennc,  i  Brown  C  C. 
^Petkint's  ed.}  87.  88  and  notes. 
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1h«  idff^  on  which  the  cootract  was  to  be  carried  iato  execn&m  vna 
not  material,  a  specific  perfonnance  was  decreed. 

4.  The  sanje  rule  prevails  ftt  law,  tnhere  no  time  it  fixed  for  com- 
pleting the  amtract,  and  an  application  lor  the  title  has  not  been 
made  b^  the  purchaser  previously  to  an  action  by  the  vendor  for 
tireacb  of  contract.  For  in  Th(»np30D  «.  Miles  (d),  a  man  agreed 
to  sell  a  term  of  wfaicfa  be  stated  forty  years  to  be  unexpired.  It 
sppeand  there  were  only  tbirty-nine,  but  by  an  agreement  indorsed 
on  the  lease,  the  lessor  agreed  to  add  one  y«ar  to  the  unexpired 
leim.  This  agreement  was  dated  a^ter  an  action  brcnght  by  tite 
vendor  for  damages  on  breach  of  agreement  ;  and  Ixird  Kenyoa 
nled,  that  the  vendor  hamg  at  that  time  a  good  title  was  auffi- 
cient.  He  said,  that  it  had  been  solemnly  adjudged,  that  if  a  party 
^Is  an  estate  without  having  title,  but  before  he  is  called  upon  to 
make  a  conveyance,  by  a  private  act  of  parliament  gets  such  an 
«Btate  as  will  enable  him  to  make  a  title,  that  is  sufficient :  that 
liere  the  plaintiff  being  enabled  to  make  a  title,  and  the  defendant 
never  having  applied  $»  it,  he  should  not  be  allowed  to  set  up 
against  the  plaintiff  a  want  of  title,  though  the  power  of  making 
that  title  was  obtained  after  the  action  was  brought  (1). 

5.  bi  Willet  ti.  Clarke  (e),  an  agreement  for  sale  of  an  estate 
referred  to  the  conditions  of  sale  for  the  time  of  completing  it,  and 
difficulties  arismg,  a  second  agrenuent  was  executed,  by  which  pos> 
session,  which  had  already  been  taken,  was  further  assured  to  the 
purchaser,  and  he  agreed  to  pay  the  residue  of  the  purchase-money 
on  the  35tb  of  December  next,  upon  the  seller  making  a  good  title, 
or  othermse,  if  such  tide  should  not  be  then  comfdeted,  upon  the 
seller  executing  a  bond  to  complete  such  title  as  soon  as  the  same 
could  be  completed.  A  title  was  not  made  and  a  bond  was  not 
executed  on  the  S5tb  of  December,  but  one  was  executed,  and 
it  was  tendered  oeariy  two  years  aAer  that  date ;  and  it  was 
held  at  law,  that  no  objection  could  be  sustained  on  that  ground, 
for  tiiere  was  nothing  in  the  agreement  requiring  the  bond  to  be 
executed  within  a  given  time  ;  on  the  coutrary,  it  was  an  alternative 
depending  upon  a  very  uncertain  matter,  the  completing  the  title 
in  the  meantime.  The  time  in  tbb  case  was  really  not  of  the 
essence  of  the  contract ;  it  was  not  a  ctmtiact  of  such  a  nature  as 
to  make  the  time  essential. 

(fl)  1  En.  C*,  184  i  Me  Wlltett  «.       <*j  10  Price,  20T. 
Ckcko,  10  FricB,  207. 

.  DaTii,   2  BncUfh,   US; 
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6.  But  if  tlw  T«ndor  caonot  verify  im  abstract  at  tbe  time  «p- 
pointed,  or  if  he  produce  a  defective  tiUs,  and  the  purchaser  bring 
*aB  actioD  toe  reooveiy  of  tbe  depont,  die  vendw  having  a  title  at 
the  time  oi  the  trial  vill  not  avail  him.  Thus,  in  Coniah  v.  Row- 
ley (/),  vhere  a  purchaaer  sought  to  recover  his  deposit,  it  ap- 
peared that  the  abstoact  of  the  title  hegao  in  the  year  1793,  and 
after  recitiag  that  the  deeds  relating  to  tbe  estate  had  been  lost, 
Btated  a  fine  and  Don-olaioi.  Upoo  inquiry,  it  was  Ibuod  that  the 
&ct  of  the  deeds  having  been  lost  was  not  tnie.  The  counsel  for 
tbe  defendaat  said  they  were  ready  to  make  out  a  good  titte.  Lord 
Kenyon  said,  that  tbe  vendw  must  he  prepared  to  make  out  a  good 
litis  on  the  day  when  the  purchase  is  to  be  cmnpleled.  Indulgence, 
be  was  aware,  was  often  given  £»  the  purpose  of  procuring  probates 
of  wills,  lac  But  this  iodulgeoce  was  TOluotHry  on  the  part  of  the 
inteaded  purcbasw.  It  is  the  duty  of  tbe  seller  to  be  ready  to 
verify  his  abstract  at  tbe  day  on  which  it  was  agreed  that  tbe  pm^ 
chase  should  be  completed  (1).  If  tbe  seller  d^ver  on  abstract,  set- 
ting forth  a  defective  title,  the  plaintiff  may  object  to  it  No  man 
was  ever  induced  to  take  a  title  like  tbe  [Hesent,  A  fine  and  nmt- 
claim  are  good  sfJices  to  another  title,  but  they  will  not  do  alone. 
There  are  many  exceptions  in  the  statute  in  favor  of  infants,  fmiea 
covert,  &C.  As  a  good  title  was  not  made  out  at  the  day  fixed,  be 
should  direct  the  jury  to  find  a  verdict  for  tbe  deposit,  with  interest 
up  to  that  day.  And  a  verdict  was  fouod  by  tbe  jury  accordingly. 
7.  So  is  Bartlett  v.  Tucbin  (g),  assignees  of  a  bankrupt  sold  an 
estate,  and  no  time  was  fixed  for  completing  tbe  purchase.  The 
purchaser  upon  a  supposed  defect  of  title  abandoned  the  contract ; 
a/terwardt  the  commission  was  superseded,  and  a  new  cue  issued, 
under  which  the  same  assignees  were  chosen.  It  was  held  that  tbe 
purchaser  might  rescind  the  contract,  for  at  tbe  time  be  gave  notice 
of  bis  abaadonment  of  tbe  contnct,  the  assignees  could  not  make 
•ut  a  good  title.  And  in  a  late  case  (A),  the  facts  were,  that  upoo 
a  sale  it  was  agreed  that  the  purchase-money  should  be  paid  on  or 
before  Lady-day  1803,  on  having  a  good  titie.  The  vendors  were 
ajsrignees  of  a  bankrupt  who  claimed  under  a  will.     They  thought 

(/)B.  R.  Hidd.  Sitt.  after  H.  T.  40  6  Barn.  &  Aid.  66i. 

O«o.lll.i  lB«tw.N.P.  lM:DobeU)).  (A)  Stnnid  o.  WIUo^  S  East,  1S8; 

HutchiiiBon,  S  Adol.  &  BO.  33J.  1  Bmith't  Rep,S»0,S.  C;  andaMBad- 

(g)  1   ISMnh.  583.    See  Goodwin  s.  oliffe  o.  Waningtou,  12  Tea.  inn.  326, 

Liglttbodr,Daii.l63:Bopec<'.CcKnabei,  wksa  tlwpwchwr  recoT(s«d  at  law. 
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tlist  be  had  an  estate-tail  under  the  will,  and  that  tberefbre  they 
coald  make  a  title  ;  but  under  ^e  devise  he  only  took  for  life,  with 
ctBitingeot  renMinders  over.  The  bankrupt,  however,  being  hetr  at 
law  of  the  testator,  could  make  a  title  bj  levying  a  fine,  and  was  wil- 
ling to  join  ;  but  these  facts  were  not  stated  in  the  abstract  delivered, 
or  communicated  to  the  purchaser  until  a  forbiight  before  the 
"lusixes.  The  Court,  after  showing  that  the  bankrupt  took  only  an 
estate  for  life  undor  the  devise  to  him,  said,  as  it  was  stated,  that 
previous  to  Ae  time  fixed  for  payment  of  the  money,  and  comple- 
tion of  tiie  purchase,  or  indeed  till  near  the  time  of  trial,  no  info^ 
mation  waa  given  to  the  purchaser  that  the  bankrupt  was  h^  at 
law  of  the  testator,  but  the  title  of  the  assignees  appeared  to  have 
been  delivered  in,  on  the  supposition  of  the  bankrupt  bring  tenant 
in  tail,  they  thought  that  the  defendant  had  &iled  in  making  good 
the  agreement  on  his  part ;  and  that  thereupon  a  right  of  action  at 
lew  had  accrued  to  the  plaintifi*.  How  far  the  title  since  commuDt* 
cated  might  in  another  course  of  proceeding  in  another  place, 
render  the  presMit  proceeding  abortive ;  and  whether  the  plaintifir 
might  not  be  ultimately  compelled  to  fulfil  his  agreement,  was  not 
for  them  in  that  action  to  decide. 

8.  But  a  seller  need  not  at  law,  any  more  than  in  eqmty;  have 
thoM  things  done  in  regard  to  title,  which  may  properly  be  efiected 
beft»e  the  completion  of  the  purchase  ;  therefore,  at  the  time  of  the 
contract,  the  want  of  a  license  to  assign,  where  one  is  requisite,  or 
tfae  neglect  to  register  a  deed  which  requires  registry,  is  unimpor- 
tant (i). 

9.  In  an  eariy  case  (k)  the  Court  of  Chancery  carried  the  doctrine 
vary  ftt ;  for  at  the  time  of  the  articles  fur  sale,  or  even  when  the 
decree  was  pronounced,  Lord  Stourton,  the  vendor,  could  not  make 
a  tide,  the  reversion  in  fee  being  in  the  Crown  ;  and  yet  the  Court 
indulged  him  with  time  more  than  once  for  the  getting  in  the  title 
fiom  the  Crown,  which  could  not  be  effected  without  an  act  of  par- 
liament, to  be  obtained  in  the  following  session  :  however,  it  was 
at  length  procured  and  Sir  Thomas  Meers  decreed  to  be  the  pur- 
chaser (I)  ;  and  even  at  this  day,  although  the  Master  report  against 

(■)  Sotrinsoii  V,  Stowell,  3  Bing.  N.  C.  lee  Sheffield  •■  Loid  MuJgttkve,  2  Vm. 
92B  i  B  Scott,  19S.  jun.  526 ;  Otmerod  d.  HaidmsD,  6  V«a. 

{k)   Lord   Stourton    c. .  8iz   Thomu    jun.  122. 
Ueen,  stated  in  2  P.  Wms.  631 ;  and 

(I)  Note,  it  appMn  that  Sir  Thomas  Meen  was  mortgaKee  of  the  eatate ;  (sea 
Sir  Thunua  Ueen  v.  Lord  Stonrton,  1  P.  Wnu.  4S,)  and  it  ii  thnefwe  probable 
that  at  the  time  he  entarad  Into  the  contract  he  was  iirare  of  the  defects  in  the 
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the  title,  yet  if  it  appear  that  the  s^er  will  hare  a  title,  upoo 
getting  in  a  term,  or  procuring  letters  of  administration,  &c.  the 
Court  will  not  release  the  purchaser ;  but  will  put  the  vendor  under 
terms  to  complete  his  title  speedily  (J).  Or  if  a  new  fact  appear 
which  enables  him  to  make  a  title  when  the  cause  is  before  the 
Court  on  further  directions,  the  contract  will  be  enfinced  (m). 

*I0.  But  the  Court  will  not  extend  the  rule  which  it  has  adopted 
of  compelling  a  purchaser  to  take  the  estate  where  a  title  is  not 
made  till  after  the  contract,  to  any  case  to  which  it  has  not  already 
been  applied.  Therefore  in  a  case  whereupm  a  creditor's  bill  61ed 
for  sale  of  the  real  estate  of  a  trader,  the  usual  accounts  were 
decreed  and  a  sale  ordered,  and  the  estates  were  accordingly  sold ; 
but  it  afterwards  appeared  that  the  feet  of  the  trading  was  not 
regularly  proved,  and  then  the  cause  was  re-heard,  the  decree  upon 
which  re-hearing  was  also  open  to  objection  ;  the  purchaser  undo: 
the  decree  was  upon  motion  relieved  from  his  purchase,  sl^ougfa 
the  parties  were  willing  to  take  steps  to  remove  the  objections  (n). 

11.  Where  a  testator  devised  his  real  estate  to  trustees  to  pay 
debts,  with  a  direction  first  to  sell  estate  A,  and  if  that  were  defi- 
cient, to  sell  estate  S,  and  the  tnistees  agreed  to  sell  the  latter 
estate,  and  upon  a  bill  filed  against  the  purchaser,  the  Master 
reported  a  good  title,  Lord  Eldon  held,  that  it  was  necessary  to 
have  a  report  of  debts,  in  order  to  show  that  estate  A  was  insuffi- 
cieuL  The  sellers  then  proposed  to  get  a  rejiort  immediately ;  bnt 
the  purchaser  refusing  to  submit  to  any  delay,  Ejord  E^don  dis- 
missed the  bill.  The  vendees,  however,  refused  to  give  up  the 
contract,  and  they  filed  a  bill  to  compel  the  vendors  to  execute  it, 
praying  the  accounts,  which,  although  objected  to  as  vexatious. 
Lord  Eldon  held  to  be  right,  and  they  got  a  decree  (o).  But  it 
may  be  observed  that  there  was  no  proper  suit  in  which  to  take 
the  accounts,  and  the  purchasers  had  8  right  to  become  plaintiffi, 
in  order  to  obtain  a  title  by  their  own  diligence.  If  a  purchaser 
were  to  obtain  the  dismissal  of  a  bill  against  him,  not  on  the 
ground  that  he  would  himself  file  a  proper  bill,  but  that  be  would 
not  wail  any  longer,  the  Court  would  not  relieve  him  if  be  wwe 
afterwards  to  file  a  bill. 


IB22,MS.;  eM«d.3S7;  Sidebotham  v.  1  Hum.  ft  HyL  311 ;  Muennu  v.  Fal- 

BuriuRton,  4  But.  110 1  6  BeiT.  261  ;  Isn,  2  Moll.  &66,  SSO  ;  ^uuubnUin  *. 

imfra,  Sb,  B.  Lee.  10  Sim.  Hi. 

(»)   Lechmere  o.  Btuier,   2   J«c,   ft        (o)  Per  Hart,  L,  C,  2  HoUoj,  fiU. 
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IS.  So  ID  a  case  io  Inland,  it  was  held,  that  a  purchaser  caimot 
be  kept  without  his  title  until  ao  account  of  debts  is  taken.  The 
Court  caanot  suspend  a  purchaser  until  a  new  decree  is  made 
and  report  bad  (p). 

13.  But  although  a  seller  has,  upon  the  expressed  opinion  of  the 
Court,  filed  a  bill  to  take  an  account,  yet  if  the  purchaser  seek  to 
avoid  the  contract  on  that  grouod,  the  seller  may  argue  the  neces- 
sity  of  the  measure.  CiKiforming  to  the  opinion  of  the  Court  does 
*aot  bind  the  party  complying  not  to  contiorert  the  necessity  of 
such  proceedings  as  the  Court  directed  to  be  taken  (^). 

14.  The  general  rule  is,  that  if  there  is  not  a  good  title  at  the 
date  of  the  report,  the  purchaser  is  entitled  to  be  discharged, 
because  a  purchaser  is  not  to  be  kept  for  liilure  inquiries ;  a  title 
is  not  to  be  made  out  by  instalments,  and  not  what  the,  title  is 
now,  but  what  it  was  when  the  Master  ruled  the  objections  is  the 
state  of  the  title  to  be  pronounced  upon  (r).  But  if  the  title  is  that 
wiginally  produced,  although  the  evidence  to  support  it  has  varied, 
the  purchaser  is  bound ;  for  the  evidence  and  not  the  title  is  altered, 
and  evidence  which  may  sadsfy  one  man's  miad  may  be  unsatis- 
factory lo  another's  (f). 

15.  Where  a  purchaser  enter  into,  or  proceeds  b  a  treaty,  after 
be  is  acquainted  with  defects  in  the  title,  and  knows  that  the 
vendor's  ability  to  make  a  good  title  depends  on  the  defects  b^g 
cured,  he  will  be  held  to  his  bargain,  although  the  time  appointed 
for  completing  the  contract  is  expired,  and  canndtrabU  furth» 
time  may  be  required  to  make  a  good  title  (I). 

16.  "Thus  in  a  case  (t),  where  it  was  agreed  upon  a  purchase, 
that  it  should  be  completed  on  the  5th  April  1793,  it  appeared 
that  the  purchaser  had  applied  for  an  abstract  at  the  latter  end  of 
January,  or  the  beginning  of  February,  which  not  being  sent  to 
lum,  be,  alter  the  expiration  of  the  time  for  the  completion  of  the 
purchase,  applied  for  his  deposit,  saying,  that  he  should  not  pro- 
ceed in  bis  purchase.  About  the  21st  of  April  an  abstract  was 
seat  him,  and  it  appeared  that  a  suit  in  Chancery  must  be  deter- 

f]  Magenuis  z.  FaUon,  2  MoL  561.  329  ;  and  see  Smith  c.  Bumam,  2  Anatr. 

8.  C.  621 ;  and  Faine  c.  Uelter,  S  Vet.  jtm. 

Kirwauv.  Blake,  2  Moll.  S81, 582,  3*9;  Warden.  Jeffer^,  4   Price,   296; 

;  aae  Cownll  v.  Lord  OxmftDtoim,  Be«  Smitti  v.  Sir  TIiomBa  Dolnuui,  6  Bro. 

8  Yott.  *  Coll.  377.  P.C.291,byToinliM.    ExparttQtiA- 

(<)  2  UolL  582.  net,  4  Yen.  ft  ColL  503. 
(()  Pincke  e.  CnrMa,  4  Bro.  C.  C. 

(1)  Ante,  293,  in  note.  See  Jackson  c.  Ligon,  3  I«ieh>  161  i  Bamett  e.  Oaines 
8  Alaboou,  373. 
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ironed  before  a  title  could  be  made,  upon  wbich  be  again  declared 
fae  would  Dot  proceed  in  the  pufcbase,-  and  Qgaia  required  hia 
deposit  Id  Tnnity  term  be  brought  an  action  for  his  deposit, 
and,  on  the  6th  of  November,  the  bill  was  filed.  The  purchaser, 
by  his  answer,  stated  that  the  suit  was  still  depending,  and  that 
quGBticMis  of  law  had  aiisen,  which  then  stood  for  argumoDt  in  the 
Court  of  King's  Bwch. 

The  Lords  ConunissioDers  Ashhurst  and  Wilaon  granted  an 
injunction,  which  was  continued  by  Lord  Rosslyn,  who  said,  in 
these  coDtracts  (sales  by  auction)  in  general,  the  time  of  onnpleting 
the  contract  is  specified,  and  a  deposit  is  paid ;  and  if  the  title  is 
^ot  made  out  by  the  time,  the  rendee  is  entitled  to  take  back  his 
deposit.  But  in  thb  case  the  vmdke  wta  ttppriied  of  the  tide 
depending  on  the  abiUty  of  the  vendors  to  make  a  good  titk,  w&uA 
itself  depended  on  the  extent  of  a  Chancery  suit,  and  wom,  notwith' 
ttandit^,  inBing  to  go  an  vith  his  purchase  ;  there  had  been  a  com- 
t/amication  of  the  delay  of  the  suit,  and  the  present  biU  was  filed 
after  great  delay  (I).  If  the  vendee  had  called  for  his  deposit  at 
the  end  of  the  time  limited  for  completing  the  purchase,  and  in- 
sisted he  would  not  go  on  with  his  purchase,  the  Court  would  not 
bare  compelled  him.  The  cause  was  afterwards  heard  before  the 
Master  of  the  Rolls,  who  was  also  of  opinion,  that  there  bad 
been  a  sufficient  communication  of  the  real  state  of  the  delay, 
and  that  the  purchaser  had  acquiesced  in  it,  or  at  least  oot  suffi- 
ciently declared  his  dissent  to  go  on  with  the  purchase ;  and  there- 
fore it  was  referred  to  the  Master  to  inquire  as  to  the  title. 

17.  So  in  Seton  «.  Slade  («),  it  applied  that  the  purchaser  was 
aware  of  the  objections  to  the  title  at  the  time  be  purchased  the 
estate,  and  afterwards  accepted  the  abstract  within  a  few  days  of 
the  time  appointed  for  completing  the  contract.  He  had,  however, 
previously  declared,  that  if  the  title  was  not  made  out  by  the  time, 
he  would  relinquish  the  cootract ;  and  the  day  after  the  time 
appointed  he  actually  applied  for  bis  depoMt,  alleging  that  the 
abstract,  so  far  from  showing  a  right  in  the  vendor  to  cMvey, 
stated  merely  a  contract  for  the  purchase  by  him,  without  noticing 
a  suit  in  Chancery.     But  the  purchaser  having  been  aware  of  tiie 

(ii)7  Ves.  jon.  2SS.  See  Wood  v.  Bemal,  IS  'Vw.220;  Hipirell  v.  KnigU. 
1  You.  &  CrA.  101. 
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objections  to  the  title,  aod  hsving  afterwards  reCvini  the  abstraot, 
•  specific  perfomiBDce  was  decreed. 

18.  And  even  where  the  Court  thought  that  time  was  of  the 
essence  of  the  ciaitract,  ^et  the  purchaser  was  held  to  hare  waired 
it  by  receiriog  an  abstract  of  an  assignment  upon  which  the  tide 
depended,  and  which  would  not  be  ralid  under  the  bankrupt  1e(w 
until  a  period  subsequentiy  to  the  time  appmnted  Gh-  completing 
the  contract,  and  hy  corresponding  upon  that  abstract.  The  Court 
said  that  be  ought  to  hare  refused  to  accept  the  abstract  or  to  have 
sent  it  back  forthwith  (x)  (1). 

19.  Again  (y),  where  personal  representalires  of  a  tmstee,  sup- 
ponng  erroneously  they  had  power  to  sell,  entered  into  a  contract 
*ibr  sale,  and  when  the  mistake  was  discoTered,  the  purchaser  was 
•pfmsed  that  the  sellers  would  take  the  necessary  steps  to  make  a 
tide,  which  they  did,  but  before  they  were  completed,  the  purchaser 
bcougbt  an  action  for  his  depoat,  which  he  recovered,  and  then  Uie 
sellecB  filed  a  bill  for  a  specific  performance ;  it  was  held  that  the 
purchaser,  if  he  had  thought  fit,  might  bare  declined  the  contract 
as  soon  as  he  discovered  that  the  plaintiffi  had  no  title,  and  he  ytta 
not  bound  to  wait  until  they  had  acquired  a  title ;  but  not  having 
taken  that  coune,  it  was  enough  that  at  the  hearing  a  good  title 
could  be  made. 

30.  In  a  case  before  Hart,  L.  C,  in  Irdand,  he  observed  that  it 
was  true,  where  a  man  having-  coatractad  goes  (m  contesting  the 
title  without  a  protest  against  the  delay,  then  the  waiver  is  clear. 
But  if  he  says,  *'  I  protest  against  the  dday,  but  I  am  not  sure  my 
protest  is  valid,  and  I  shall  go  on  to  make  the  best  case  I  can  to 
be  discharged,"  that  would  go  only  to  the  costs,  and  not  amount 
to  acquiescence  (z).  This  view,  however,  does  not  seem  to  be  war- 
ranted by  the  authorities.  * 

SI.  Although  a  treaty  may  have  lain  dormant  for  some  time, 
yet  if  the  contract  is  not  abandoned,  a  performance  will  be  decreed 
in  Mpede.  Thus  in  a  esse  (a)  where,  upon  objections  to  a  title,  the 
treaty  had  proceeded  for  about  two  years,  when  the  vendor's 
solicitor  wrote,  calling  for  a  dutinct  answer,  saying,  that  otherwise 

(x)  Hipwell  B.  Knight,  1  You.  &  Col.  (a)  Uarquli  of  Hertfotd  v.  Boom,  B 

40L.  Ves.  Jiui.  7ie.    See  Milwud  v.  Bail  of 

fy)  HoggMt  B.  Scott,  I  Boh.  &  MyL  Thmet,  5  Ves.  Jun.  720,  n.  (*) ;  OmtbB 

293.  V.  LorU  Besborougb,  2  Dm.  &  Walsh, 

(i)  Masetmia  r.  Fallon,  3  UoU.  576  ;  HI. 
Me  p.  297,  mpra. 

(I)  Sec  Aveiy  *.  X«Uoge<  H  Coim.  562. 
Vol.  1.  45  [*^00]     . 
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be  must  be  under  the  necesntf  °^  ^^S  ^  b>^-  ^°  answer  va« 
returned  to  the  letter,  nor  was  any  notice  given  that  the  purchaser 
eoQsidered  the  cootract  as  abandaned ;  aether  had  he  brought 
any  action  for  the  deposit  The  hill  wa»  Hed  after  a  delay  of  about 
fourteeu  montiis,  and  the  defendant  resisted  a  specific  perfOTTDaiice 
on  the  ground  of  delay,  by  which,  he  stated,  he  had  suffered  mate- 
[ial  iaconveuieoce,  haviog  purchased  the  place  as  bis  lesidecce, 
and  that  he  was  iadiiced  to  consider  the  conttact  as  abandooed. 
A  specific  performance  was  however  decreed. 

22.  But  if  a  purchaser  object  to  tb«  title,  and  declare  he  wili 
not  complete  the  contraet,  and  the  vendor  acquiesce  in  this  declare 
kUon,  he  cannot  afterwards  clear  up  the  objectioos  to  his  title,  and 
compel  the  purchaser  to  perform  Uie  agreranent.  This  was  decided 
in  the  case  of  Guest «.  Homfray  {b).  The  punAasr  took  objections 
to  the  title,  and  was  infonned  that  no  bett^  title  could  be  made  ; 
whereupon  he  said,  be  would  not  proceed  in  the  purchase,  and 
'afterwards  returned  the  abstract,  at  the  desire  of  the  vendor,  at  the 
same  tin^  acquainting  him  that  he  (the  purchaser)  sUU  considered 
the  contract  was  at  an  end.  In  about  eight  Biontbs  after  this  the 
abstract  was  returned,  with  the  objections  answered,  and  the  IhU 
was  filed  upon  the  defendant  rcliising  to  complele  the  contract 
But  the  bill  was  dismissed,  although  it  was  clear  that  tlie  purchaser 
had  almost  all  the  time  wished  to  be  off  the  bargain.  Lord  Alvanley, 
Master  of  the  Rdls,  said,  they  should  have  cautioned  the  purchaser, 
and  t<dd  him  they  were  going  on  to  make  out  a  title.  If  they  had 
done  all  that,  and  shown  a  probable  ground  to  the  purchaser  that 
they  might  make  a  good  title,  he  said,  he  should  perhaps  not  have 
thought  a  year  too  long. 

23.  In  Wataon  «.  Reid  (c),  the  contract  was  in  Jime  1826.  An 
abstract  was  delivered,*  and  a  correspondeiKse  took  p>ace  with 
respect  to  the  title.  On  the  7tb  AprU  1627  the  purchaser  gave 
notice  that  he  objected  to  the  title,  and  abandoned  the  contract ; 
and  on  the  1st  May  he  demanded  a  return  of  the  deposit.  The 
seller  refused  to  return  it;  and  on  the  25th  April  1626  iiled  a 
but  for  a  specific  performance,  and  the  Master  of  the  Rolls  dis- 
missed it  with  costs,  upon  the  ground  of  unreasonable  delay  in 
filing  it, 

24.  Although  a  time  Is  expressly  appointed,  within  which  objec- 

(i)  5  Tet.  jun.  818.  (c)  1  Rnw.  &  Myl.  236. 
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tjons  are  to  be  made  to  the  title,  U  may  be  enlarged  by  the  coaduet 
of  the  seller,  ainountiag  to  a  waiver  (d). 

25.  Where  circumstances  are  such  that  the  purchase-money 
cannot  be  paid  for  a  ieogih  of  time,  as  if  the  purchaser  die,  or 
become  bankrupt  before  the  contract  be  carried  into  effect,  and  his 
executors,  or  assignees,  are  not  aUe  to  get  in  the  assets  or  effects, 
the  rendor  is  entided  to  reqaire  the  contract  to  be  rescinded,  and 
be  will  be  allowed  his  costs  (e)  ;  or  he  may  demand  a  specific  per- 
fbrmaace ;  and  if  tiie  defendants  are  naaUe  or  unwilling  to  perform 
the  contract,  that  the  estates  may  be  resold  ;  and  if  the  purchase- 
money  arising  by  the  resale,  together  with  the  deposit,  shall  not 
■mount  to 'the  putchase-moDey,  ^at  the  defendant  may  pay  the 
^e6ciency.— A  bill  for  the  latter  parposea  was  filed  by  a  vendor 
against  the  assignees  of  a  bankrupt,  and  a  decree  was  made  tot 
resale.  The  deficiencyupon  thstresale  was  5,0162. ;  and  the  cause 
coming  on  for  forther  directions,  Lord  Rosslyn  directed  that  sum  to 
be  proved  under  the  commission  ;  saying,  the  whole  purchase-money 
*was  the  debt,  and  the  vendor  had  a  lien  on  the  estate  (^)  ;  which 
proving  by  the  resale  deficient,  the  residue  was  to  be  prpved  under 
file  comnus^on  (^). 

26.  In  Wright  v.  Wellesley  (k),  opon  a  sale  it  was  agreed  that 
part  of  the  purchasp-money  should  be  secured  by  mortgage.  There 
was  a  decree  for  a  specific  performance,  and  a  conveyance  and 
mortgage  were  directed  to  be  executed  and  forther  directions  were 
reserved.  The  Master  made  his  report,  by  which  it  appeared  that 
the  purchaser  had  made  default  in  bringing  in  the  proper  deeds, 
•nd  he  found  what  was  due,  which  was  regulariy  demanded,  but 
not  paid.  The  plaintiff,  the  seller,  presented  a  petition,  which  came 
on  with  the  further  directions,  praying  the  sale  of  the  property,  in 
consequence  of  the  purchaser's  default.  It  was  o^^ected  that  this 
could  not  be  done  ;  and  that  at  all  events  a  supplemental  bill  was 
aecessary ;  but  the  Vice-Chancellor  made  the  order  as  prayed  for : 
as  the  defendant  had  evaded  the  decree  of  the  Court,  he  would  give 
the  relief  required  by  the  new  state  of  circumstances,  and  he  thought 
that  the  petition  was  regularly  presented. 

27.  In  a  late  case,  where  an  estate  was  sold  by  auction,  in  order 

(d)  Cotta  c.  Thodey,  13  Sim.  206;  Bro.  C.  C.  S9S;  DickenKm  v.  HeiDn, 
igira,  ch.  1,  >.  6.  iii/hi,  ch.  16,  ».  1. 

(<}  Macktetk  «.  Marlar,  1  Cox,   2S9 ;         (/)  Vide  nvm,  ch.  1 . 
Cox'an.  {l)to  P.  yfaa.  67;  WliiWa-        (y)  Bowles  c.  Rogers,  8  Ves.jnu.  9B, 
kn  v.WhittakST,  t  Bro.  C.  C.  SI.     See    n.     See  Boms  c.  Young,  8  Tou.  ft  ColL 
Sit  Jamei  L«vther  v,  Lkdr  Jkndorar,  1     IS9. 

(»)  V.  C.  S6  Feb.  188».  MS. 
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\a  pay  off  incumbraiicas,  uoder  the  usual  ctmdiUoDSf  and  tlw 
purchase  was  to  be  completed  on  the  25(h  of  March  1S05,  the 
estate  was  sold  for  123^0^.  and  the  purchaser  paid  ooly  4,0002. 
03  a  deposit  when  he  ought  to  bare  paid  34,000/.  A  short  time 
pieviously  to  L<ady-day  be  wrote  a  letter  to  the  vendors,  acknow- 
iedging  bis  iuability  to  pay,  and  requesting  ihem  to  join  in  a  resale, 
ofiering  to  pay  any  loss  by  the  seumd  sale.  This  tbey  refused  ; 
and  b^  not  having  the  money  ready,  on  the  27lh  of  March  1605, 
filed  a  bill  for  a  speci&c  perfonQance,  evidently  to  gain  time.  The 
yeodors  filed  a  cioss-hill ;  and  afterwards  the  puicbiaer  became  a 
banknipt,  when  the  causee  were  revived.  The  expenses  of  the  ven* 
dors,  in  payment  of  the  auction-duty,  Uc,  were  very  considerable. 
The  cross  cause  came  on  first ;  the  assignees  of  course  could  not 
bind  themselves  to  pay  the  money  ;  and  the  contract  was  decreed 
to  be  delivered  up  and  cancelled,  so  that  the  vendors  became 
entitled  to  the  4,000/.  deposit  (t). 

28.  We  are  now  to  c(»isider  whether  equity  will  permit  the 
parties  to  make  time  the  essence  of  the  contract  (1). 

Id  Williams  v.  Thompson,  or  Bonham  (j),  the  bill  was  to  carry 
*into  execution  the  trusts  of  a  will,  and  for  a  specific  performance  of 
an  agreement  by  Bonham  to  purchase  a  real  estate  of  the  defend- 

{i)  Steadmac  v.  Lord  Oalloway,  et  e  Coaix.  £38,  stated.  Sc«  the  cue  in  Reg. 
«iHWr«,  RoU»,  etk  f  eb.  IMS.  Lib.  B.  1781,  foL  «M. 

(j)  4  Bro.  C.   C.  331,  cited ;   NewL 


(1)  Time  if  not  nier«Uy  deemed  in  equity  to  be  of  tl^e  cwenee  ol  tluoantrMt, 

umess  tlie  parties  loave  expressly  bo  treated  it,  ot  it  neceuaril;^  foltowB  from  the 
natuie  and  circumatancce  of  the  contract.  3  Story  Eq.  Jni.  j776;  Yoorheeti  r. 
D^Meyei,  £B«boni8iip.  Ct,  Rap.  37.  foobl.  Bq.  B.  1,oIl.6,  (3  and  notw;B.  1, 
cb.  1,  JG  and  oote  (a)  ;  Hepburn  t).  Dnndaa,  5  Crancli,  262 ;  Bruhier  c.  Gratx,  6 
Wh^ton,  S28 ;  Tayloi  v.  Longwoithy,  14  Pet«n,  17S,  17* ;  8.  C.  1  H'Lean,  396 ; 
Baldwin  D.  Salter,  8  Paige,  473.  It  is  true,  that  courts  of  equity  bave  regard  to 
time,  so  far  as  it  respects  the  good  faith  and  diligence  of  the  parties.  But  if  cir- 
ottaatancea  of  a  isMWable  nature  bave  disabled  the  ptuiy  fron  a  ftdct  oompli' 
ance )  or  if  he  come*,  ncetiti  faeto,  to  ask  for  a  ip^ciSo  perfonnaace ;  the  auit  is 
treated  with  indulgence,  and  generally  with  favor  by  me  court.  But  then,  m 
■Itch  cases,  it  abould  be  cle«r  that  the  remedies  an  matiul ;  that  tbmv  has  beao 
DO  change  of  drcumBtances  affecting  the  character  or  the  justice  of  the  contract; 
2  Story  £q.  lor.  ^776  ;  Pratt  c.  Law,  9  Cranch,  406, 493,  494  ;  BTashier  v.  Gralz,  G 
Wheaton,  fi2S  ;  Mechanics  Bank  v.  Lynm,  I  Feteis,  (S.  C.)  383 ;  Taylor  e.  Lmig- 
worth,  14  Fetcn,  173  ;  Boar  v.  Mathews,  I  Bailey  Eq.  371  ;  that  the  chanceB  of 
nln  by  delay  hare  not  basn  speculated  apon  by  the  party  asking  for  indulgence  ; 
Eogersc.  Saunders,  IS  Maine,  92,  99,  100  ;  Alley  v.  Beschamps,  13  Veeey,  228; 
that  oorapensatioQ  for  the  delay  c»n  be  fully  and  beiie9ciaUy  given ;  Pratt  v.  Law, 
e  CraDch,4a6,  493,  494;  that  he,  who  asks  a  specific  performance,  in  in  a  oonditien 
to  perform  his  part  of  the  contraot ;  Morgan  i.  Morgan,  2  Wheaton,  290 ;  and 
that  he  has  ehovm  himnelf  ready,  desirous,  prompt,  and  enger  to  peifonn  the 
contract.  3  Story  Eq.  Juz.  {776  ;  King  v.  Hamilton,  4  Peters,  311.  See  New- 
man V.  Rogers,  4  Brown  C.  C.  (Perkins's  ed.)  893,  note ;  Hertford  «.  Boore,  6 
SQmner'B  Vesey,  719  and  not«;  ante,  289,  and  note. 
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ants.  By  the  agreement,  dated  Ibe  9th  of  July  1778,  it  was  par- 
ticalarly  expreased,  "  that  in  case  a  good  title  to  the  premises,  dis- 
charged from  all  claims  aod  demands  wfaatsoeve,r,  should  not  be 
made  out  to  the  satis&ctioa  of  Boabam  within  three  years  from 
the  date  thereof,  the  agreement  thereby  made,  so  far  as  concerned 
tbfl  purchase  of  the  premises  (for  the  agreement  conlaSned  other 
atipulaticKis),  should  from  theocefbrtb  become  void."  The  defendant 
was  always  ready  to  have  oompleted  his  purchase,  but  the  trustees 
under  the  will  were  incapaUe  of  making  out  a  title  without  the  aid 
of  eqiuly,  and  for  that  purpose  the  bill  in  question  was  filed  io  Feb- 
ruary 1781.  The  cause  came  to  a  hearing  on  the  S9(h  of  June 
1783,  when  the  defendant  (Boabam)  insisted,  that  the  title  not 
having  been  made  out  at  the  time  mentioned  in  the  agreement,  ha 
was  discharged  from  his  purchase.  But  Lord  Thuriow  was  of 
opiniim,  that  the  time  fixed  by  the  articles  iot  malcing  a  title  lo  the 
defendant  was  only  formal,  and  not  of  the  essence  of  the  agreement ; 
tod,  as  appeara  by  ^e  Registrar's  book,  he  declared,  that  the  three 
years  being  expired  was  not  a  sufScieot  objection  to  the  agreement 
bung  performed. 

39.  This  case  depends  so  much  on  its  own  complicated  circum- 
stances,  as  scarcely  to  admit  of  being  cited  as  an  authority  ruling 
any  other  case.  I  find,  from  the  Registrar's  book,  that  it  was 
Impossible  to  make  a  title  without  a  decree.  The  agreement,  which  - 
was  very  long  and  special,  stated  all  the  facts ;  and  it  was  expressly 
stipulated,  that  the  trustees  should  use  their  utmost  endeavors  lo 
obtain  a  decree,  and  the  purchaser  was  immediately  let  into  posses- 
sion. Now  the  bill  was  filed  before  the  expiration  of  the  three  years, 
no  laches  waa  imputed  to  the  trustees,  and  it  did  not  appear  that 
the  purchaser  had  sustained  any  loss,  or  been  put  to  any  incon- 
venience. It  would  therefore  have  been  a  strong  measure  to  bold, 
that  the  time  waa  of  the  essence  of  the  contract  The  purchaser 
entered  into  the  contract  with  full  knowledge  of  all  the  obstacles  in 
the  way  of  making  a  title ;  and  unless  the  purchase  was  completed, 
there  was  no  mode  of  indemnifying  the  trustees  for  the  expanse 
incurred  by  the  Chancery  suit. 

30.  In  the  case  of  Gregson  v.  Riddle  (k),  which  was  also  before 
Lord  Thuriow,  the  agreement  was  for  a  particular  day ;  with  a 
proviso,  that  in  case  the  title  should  not  be  approved  in  two 
months,  the  agreement  waa  to  be  void  and  of  no  effect.  There 
*was  an  outstanding  legal  estate,  which  could  not  be  got  in  by  that 

{k)  1  Ve«.  jlin.  2S8,  cited. 
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time.  A  bill  was  filed  for  a  specific  performance.,  The  defendant 
resisting,  a  reference  was  directed,  to  see  whether  a  good  title 
could  be  made;  Lord  Loughborough,  then  Lord  Commissioner, 
expressing  an  opinion  that  the  terms  of  the  agreement  were  com- 
plied  with  (I).  The  report  was  in  favor  of  the  title.  The  cause 
coming  on  before  Lord  Thurlow,  the  performance  was  still  resisted. 
Lord  Tburlow  said,  it  had  been  often  attempted  to  get  rid  of  agree- 
ments upon  this  ground,  but  never  with  success.  The  utmost  extent 
was  to  hold  it  evidence  of  a  waiver  of  the  agreement ;  but  it  never 
was  held  to  make  it  void.  Mr.  Mansfield,  for  the  defendant,  said 
the  intention  was  clearly  to  make  it  void ;  and  that  it  would  be 
necessary  to  insert  a  clause,  that  notwithstanding  the  decision  of 
the  Court  of  Chancery,  it  should  be  void.  Lord  Thurlow  sud, 
such  a  clause  might  be  inserted  ;  and  the  partiei  would  be  jtut  « 
forward  a»  they  were  then. 

31.  On  this  diction  it  must  be  remarked,  that  the  case  did  not 
call  for  it,  as  the  agreement  appears  to  have  been  tuhstaniiaUif 
perfonned  within  the  time.  And  it  is  said,  that  in  Potts  v.  Webb, 
before  Lord  Thurlow,  it  being  part  of  the  terms  that  the  purchase 
should  be  completed  by  a  certain  time,  his  Lordship  thought  that 
a  good  reason  for  not  decreeing  a  specific  performance  (J).  At  the 
same  time  it  must  be  admitted,  thai  Lord  Thurlow  entertained  a 
floating  opinion,  that  time  could  not  in  general  be  made  o(  the 
essence  of  the  contract.  It  does  not  appear,  however,  that  any 
case  ever  came  before  him  in  which  be  was  called  upon  to  decide 
the  point,  and  his  opinion  has  not  been  followed  in  subsequent 
cases. 

32.  For  in  Lloyd  v.  Collett  (tn),  in  which  the  case  of  Gregson 
V.  Riddle  was  cited.  Lord  Rosslyn  said,  the  conduct  of  the  parties, 
inevitable  accident,  fiic.  might  induce  the  Court  to  relieve  ;  but  it 
was  a  different  thing  to  say  the  appointment  of  a  day  was  to 
have  no  effect  at  all,  and  that  it  was  not  in  the  power  of  the  parties 
to  contract,  ^at  if  the  agreement  was  not  executed  at  a  particular 
time,  the  parties  should  he  at  liberty  to  rescind  it  (1). 

il)  i  Bro.  C.  C.  330,  cited.  (m)  4  Bro.  C.  C.  469 ;  4  Ve«.  juii.  689 

noU ;  stated  nfra,  p.  290. 

(I)  The  stipulation  wa^  that  in  case  the  title  ahotild  not  be  approved  of  bf  th* 
purehaser's  couiuel  within  two  months,  the  artiolea  ahonld  be  void.  The  diffi- 
culty upon  the  title  atose  upon  a  settlement  which  the  sellec  insisted  wia  TDlun- 
tery,  and  not  upon  a  mera  outstanding  legal  estate.  The  teliar  insisted  upon 
being  at  liberty  to  rescind  the  contract,  under  the  clause  in  the  aiticlM. 

(1)  See  ante,  289,  note  and  cases. 
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*33.  And  in  the  case  of  Seton  v.  Slade  (n),  Lord  Eldon  said, 
be  inclined  much  to  think,  Dotwithstandicg  what  was  said  in 
GregsoD  «.  Riddle,  that  time  may  be  made  the  essence  of  the  con- 
tract. 

34.  The  case  under  consideration  has  been  assimilated  to  a 
mortgage,  where,  although  the  parties  maj  hare  expressly  stipu- 
lated, that  if  the  money  be  not  paid  at  a  particular  time,  the 
mortgagor  shall  be  foreclosed,  yet  equity  will  pennit  him  to 
redeem,  in  the  same  manner  as  if  no  such  stipulation  bad  been 
entered  into.  There  does  not  appear  to  be  any  analogy  between 
the  cases.  In  a  mortgage  such  a  declaration  is  inserted  by  the 
mortgagee  for  his  own  advantage ;  but  as  the  land  is  merely  a 
security  for  the  debt,  equity  rightly  considers  that  a  mortgagee 
ought  only  to  require  his  principal  and  interest,  and  not  to  ohtain 
the  estate  itself,  by  taking  advantage  of  the  necessities  of  the 
mortgagor.  Once  a  mortgage  and  always  a  mortgage,  has  there- 
SoK  become  a  maxim;  and  under. this  axiom  equity  is  indeed 
administered  ;  the  parties  being  put  in  possession  of  their  respec- 
tive rights  without  detriment  to  each  other.  The  same  reasoning 
seems  to  apply  to  relief  against  a  penalty.  But  in  an  agreement 
for  sale  of  an  estate,  where  it  is  expressly  declared  that  the  con- 
tract shall  be  void  if  a  title  cannot  be  made  by  a  stated  time, 
the  parties  themselves  have  mutualty  fixed  upon  a  time ;  the  bona 
jidet  of  such  a  transaction  seems  to  be  a  bar  to  the  interference  of 
a  court  of  equity  ;  and,  if  the  contract  be  vacated  by  virtue  of  the 
agreement,  the  parties  will  still  be  in  the  possession  of  their 
respective  rights.  We  may  therefore,  perhaps,  venture  to  assert, 
that  if  it  dearly  appear  to  be  the  intention  of  the  partiea  to  an 
agreement,  that  time  shall  he  deemed  of  the  essence  of  the  con- 
tract, it  must  be  so  considered  in  equity  (o)  (1).     Id  the  late  caseof 

(n)  7  Ves.  Jan.  26$ ;  and  see  I,ewis  v.  Lindo,  3  Mer.  81 ;  Watde  c.  Jeffer;,  4 

LordLecbmero,  lOMod.  603.     SceaLio  Price,  291. 

5  Vm.  jnn.  693 ;  13  V«s.  jun.  333 ;  13  (ii)  See  Appendix,  No.  6. 
Yes.  jnn.  289  ;   2  Mer.   140 ;  Levy  e. 

(1)  HsTB  V.  Ball,  *  Fortor  F.q.  297  i  Scott  v.  Fields,  8  Ohio,  92 ;  Runnda  n. 
Jscluoii,  1  Howard  (Him.)  358 ;  Lcmgworth  c.  Taylor,  1  M'Lean,  395;  8.  C.  U 
Peten,  173,  174  ;  Cnffin  c  Hecrmance,  1  Claike,  133  ;  Falll  v.  Carpenter,  1  Der. 

6  Batt.  277  ;  RogBTS  c.  Saunden,  16  Maine,  92 ;  Page  c.  Hughee,  2  B.  Monroe, 
441 ;  Goodwin  v.  Lyon,  1  Porter  Eq.  297  i  Doar  v.  Matfaewi,  I  Bailey  Eq.  371  ; 
ante,  289  in  note;  2  Stoiy  Bq.  Jnr.  6776;  Maun  r.  Wallace,  8  M'Lean,  US; 
Shoffleton  c.  Jenkins,  1  Morris,  127 ;  Hunter  c  Daniel,  before  Wigram  V.  C. 
Lincoln's  Inn,  March,  1815.  A  new  agreement  entered  into  by  the  parties,  ex- 
tending the  time,  is  evidence  that  they  regard  the  time  a«  laatenaL  Wiswall  v. 
HcGown,  2  Barbour  Sup.  Ct.  Hep.  270. 
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Hudson  V.  Bartram  (  p),  the  Vice-Cbancellor  (Sir  John  Leach)  said, 
that  the  principle  was  admitted  now  that  time  may  be  made  of 
the  essence  of  the  contract.  Why  are  not  parlies  to  insert  such  a 
stipulation  in  their  contract  ?  It  is  difficult  to  understand  bow 
the  doubt  arose,  but  it  is  now  at  an  end ;  and  in  Lloyd  v.  Rip- 
pingale,  where  time  was  in  those  very  words  made  of  the  essence 
or  the  contract,  it  was  so  decreed  (q).  In  the  later  case  of  Hipwell 
*«.  Knight,  Mr.  Baron  Alderson  considered  the  rule  to  be,  that  the 
real  contract  aud  all  the  stipulations  really  ibtended  to  be  com- 
plied with  literally  should  be  carried  into  effect.  He  diought,  that 
if  the  parties  chose,  even  arbitrarily,  provided  both  of  them  intend 
■o  to  do,  to  stipulate  for  a  particular  thing  to  be  done  at  a  partic- 
ular lime,  such  a  stipulation  ought  to  be  carried  literally  into 
effect  in<a  court  of  equity.  That  is  the  real  contract ;  the  parties 
had  a  right  to  make  it ;  why  then  should  a  court  of  equity  inter- 
fere to  make  a  new  contract  which  the  parties  bad  not  made  (r)  ? 

35.  Where  time  is  not  made  of  the  essence  of  a  contract  by  the 
contract  itself,  although  a  day  for  perfonnance  is  named,  of  course 
neither  party  can  strictly  make  it  so  afler  the  contract ;  but  if 
either  party  is  guilty  of  delay,  a  dtsUnct  written  notice  by  the  other, 
that  he  shall  coosider  the  contract  at  an  end  if  it  be  not  completed 
within  a  reasonable  time  to  be  named,  would  be  treated  in  equity 
as  binding  on  the  party  to  whom  it  is  given. 

36.  In  Reynolds  v.  Nelson  (»),  where  the  purchaser  was  in  pos- 
session as  tenant,  the  point  arose,  but  the  seller's  notice  was,  that 
if  the  purchaser  made  default  in  attending  on  one  of  the  days 
named  in  the  notice  to  complete  the  purchase,  he  should  consider 
him  as  refusing  to  perform  the  agreement  and  act  accordingly  :  and 
the  Vice-Chancellor  observed,  that  although  it  might  now  be  con- 
sidered as  the  settled  doctrine  of  the  Court,  tbat  by  the  terms  of 
the  agreement  time  might  be  made  ihe  essence  of  the  contract,  yet 
it  had  not  been  decided  that  where  there  was  no  stipulation  in  the 
contract,  time  might  be  made  essential  by  subsequent  notice  that 
it  will  he  so  considered,  and  in  this  case  he  might  leave  that  point 
untouched.  The  notice  given  was  not  that  the  seller  would  con- 
uder  the  contract  at  an  end  if  it  was  not  completed  within  tiie 
time,  and  whether  he  would  act  as  if  thp  contract  were  abandoned, 

(p)  12Dc<;.181S,H3.;  S.C.  SModd:  writer  thinks  he  was   covmsel   Ln  tbe 

440  ;  and  see  Boehm  c.  Wood,  I  Jnc.  &  cause. 

Walk.   418;   WiUiamB  r,    Edwards,  2  (r)  1  Yon,  &  Col,  418. 

Sim.  78.  (I)  6pladd,  18, 

(})  1   You.  &  Col.  410,  cited.    The  ' 
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or  would  act  by  filing  a  bill  for  a  specific  perfomiance,  he  left 
wholly  in  doubt  ;  and  it  was  to  be  observed,  that  he  neither 
returned  nor  tendered  the  deprait  which  he  had  received.  The 
usual  reference  as  to  the  title  was  therefore  made. 

37.  It  may  be  observed,  that  the  time  allowed  in  this  case  by 
tbo  notice  was  too  short,  being  only  three  days ;  but  where  there 
has  been  delay,  and  the  seller  gives  a  proper  notice  to  put  an  end 
to  the  contract  in  order  to  quicken  the  purchaser  or  to  be  released 
from  the  contract,  it  must  not  from  the  concluding  observation  in 
the  judgment  be  infnred,  that  it  is  in  all  cases  necessary  to  return 
*or  tender  the  deposit,  for  the  purchaser  by  his  neglect  may  have 
lost  his  right  to  have  it  returned,  and  the  seller's  notice,  if  dis- 
regarded, may  not  revive  the  purchaser's  right  to  recover.  The 
general  operation' of  such  a  notice  is  now  settled  (t). 

38.  A  condition  stipulating  that  the  time  appointed  after  the 
deliverey  of  an  abstract,  for  the  taking  of  objections,  shall  be  of  the 
essence  of  tbe  contract,  means  aAer  the  delivery  of  a  perfect  ab- 
stract (u). 

39.  Where  time  from  the  nature  of  the  contract  is  essential,  and 
it  is  disputed  that  the  title  was  made  within  the  stipulated  lime,  it 
will  be  referred  to  the  Master  to  inquire  when  it  was  first  shown 
a  good  title  could  be  made  without  prejudice  to  any  question 
in  the  cause  (x). 

40.  It  remains  to  observe,  that  where  no  time  is  limited  for  the 
performance  of  the  agreement,  Ihe  cases  considered  under  the  first 
division  in  this  chapter  will  assist  the  student  in  forming  a  judg- 
ment in  what  instances  equity  will  assist  a  party  who  has  been 
guil^  of  laches,  although  every  case  of  this  nature  must  in  a  great 
measure  depend  upon  its  own  particular  circumstances.  The  cases 
classed  under  the  second  division  apply,  however,  with  greater 
force  to  cases  where  no  time  is  limited  than  to  those  where  a  day 
is  fixed,  for  in  the  former  cases,  the  Court  has  not  to  struggle 
against  an  express  stipulation  of  Ihe  parties. 

41.  A  case  came  before  the  Lords  Commissioners  in  1792  (y), 
where  no  time  was  limited  for  performing  the  agreement.  The 
plamtiS'wBs  one  of  two  devisees  in  trust  to  sell,  and  pay  debts,  and 

(0  Ta^mr  «.  Brown,  2  BoftT.  180  i  (i)  Foxlowe  tp.  Amcotla,  3  Bour,  496. 

King  V.  WilMD.  6  BesT.  12ti  and  lee  (y)  Tyrerv.  ArUngBtaU,  Newl.  Contr. 

Hmp^  p.  Hill,  2  Sim.  b  Stu.  29.  23S.     See  the  osein  Rea.  Ub.  B.  1792, 

(II)  Hobetm  t>.  Bell,  2  Beav.  17  ;  Bee  fo.  2S,  nom.  Tyrar  i.  Bails;. 
Cutia  V.  Thodey,  13  Sim.  ZOS. 

Vol.  I.                      46  [•307] 
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had  alooe  sold  ibe  estate  (I),  and  entered  mto  articles  with  the 
defendanU  Tbe  co-trustee  alterwarda  refused  to  join  ;  and  ^ere 
was  a  mortgagee  who  rerised  to  be  paid  off.  Neither  of  these 
circumstances  was  disclosed  to  the  purchaser,  and  upon  this 
delaj  in  the  title  he  proceeded  'to  bring  his  action  against  the 
vendor  for  a  breach  of  the  agreement.  The  plaintiff  brought  bis 
*bill  to  compel  a  specific  performance,  end  have  the  co-trustee 
join ;  and  tbe  mortgage  redeemed,  and  to  stay^  the  action.  The 
defendant  suffered  an  injunction  to  go  against  fiim  for  want  of  *a 
answer ;  and  having  afterwards  answered,  a  motion  was  made  to 
dissolve  the  injunction  j  and  the  cause  shown  by  the  plaintiff  was, 
the  possibility  of  making  a  good  title  by  this  very  suit.  The  Court 
held  the  purchaser  bound,  and  continued  the  injunction. 

42.  In  this  case  it  appears  from  the  Registrar's  book,  that  tbe 
purchaser  insisted  on  his  purchase,  and  that  the  injunction  should 
be  dissolved ;  which  was  certainly  a  very  importaat  feature  in  the 
cause.  It  was  not  the  case  of  a  man  merely  seeking  to  recoVOT  his 
deposit.  It  must,  however,  be  repeated,  that  it  is  iropossibla  to 
Uy  down  any  general  rule  applicable  to  cases  where  no  time  is 
appointjed  for  performing  the  agreement.  Indeed,  throughout 
this  chapter,  it  has  been  found  impossiUe  to  treat  the  subject  of  it 
in  an  elementary  manner. 

(I)  The  eatate  iru  Bold  by  auction  wicA  M<  ooneurrtnei  of  tks  aOtr  Inutf.  The 
plaintiff,  however,  alone  aigned  the  agiaemeiit. 
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■   TUe    CONSIDERATION. 


SECTION  I. 

r   DNBEASONABIiB    AND    IlfADBtlUATE    CONSIDEJUTIOHS. 


1.  Unrtatonaile  price,  yat  tpteifie  ptr- 


3.  Vltitm  ti*ri  igfiavd  of  aoncialmmt. 

5.  Or  Atrt  it  fret*  uudvpiwcy. 

6.  Fall  it  valut  trnmalrruil. 

6.  PureAattr  nldam  relitvid  afttr  am- 

S.  lnaditf»ac>i  of  print  no  bar. 
0.  Sole  dy  auctioii.    . 

10.  Life  annuiij/, 

11.  Coneealmmt  by  purduuer. 

H.  Mitr^)nitetiialion  by  purchattr, 
15.  Beth  partial  ignarattt  of  vote. 
18.  StBer  tMam  reUmtd  after  convty- 

oiug :  gmn  inadryuacy. 
20-  Unlttt  ignortmt  i>f  right,  and  pur- 

thater  awart  ^  it. 
21.  Or  advaniagt  taitn  of  diitrtn, 
33.  ^ir  dealing  for  txpeetamyjimortd. 

24.  AUhottgh  vnprooidedfor, 
2f  •  Pwdattr  to  prove  adequacy, 
S6.  Deaiingi  betvntn  father  and  ion, 
27.  StOtn  of  revtriiom  not  heirt. 
3S.  jSott  loid  rmenionary, 

25.  liBtm  tmder  tiuuk  of  trading ;  King 

T.  Hamlet. 
30.  O&iensatieni  on  that  eaie. 

81.  Where  1^  of  menionvaUd, 

82.  Goieiand  T.   De  Faria  .-  ea/w  by  the 

tailti,  and  markelprice. 
33,  36.  ObiertatioHi  upon  that  cote. 


31.  Deua  T.  Brandt. 

37.  Seatl  t.  Dunbar . 

38.  .Smfaman  v.  £bh(A. 

39.  «1.  Htaden  t.  AmAw. 
10.  Poitiv.  Curtii. 

41.  ^«wftm  V.  ifun<. 

43.  Wardle  T.  Cnrtcr. 

44.  LordAldboroughr.  TVyi. 
4E.  ilyfa  T.  Suindtlb. 

46.  CradnKU  o^  mnwjNT*. 

47.  Safe  iy  aucfion  vo/id. 

48.  Orperioninpaiuiiionjoin. 

62.  IFAnv  ixmfinyntcy  cannot  be  tabud, 

55.  Ifti-jfa^sTHnt  ef  eoniideration. 

56.  Ano  adequacy  to  bi  ihown. 
67,  Delay  and  aonfirmatioa, 

6S.  Sale  Hi  aiide,  upon  K/iat  t«mu. 
S9,  Itnpnmementi  aUoaedfor. 
SO.  Price  to  be  Jlxed  by  arbitratort. 
S2.   Camtel  delegate  authority, 

63.  Where  Court  witl^  Ih*  prit». 

64.  Not  vhere  partitt  ckoten. 

65.  Failan  of  arbitration !  death. 

67.  domination   of  arbitrator  cannot  bt 

eompeUed. 
SB.  Where  avard  after  death  of  party 

binding. 

69.  Aequieieence  in  informal  aioard. 

70.  Itifunetion   refuted,   vhere  authority 

revoked. 
72.  Attachment,  action. 


I.  It    seemi  that  a  court  of  equity    caoDot   refuse  to  as^st  t 
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vendor  merely  on  account  of  the  price  being  unreasooable  (a)  (I)  ; 
*and  a  specific  performance  will  certainly  be  enforced,  if  the  price 
was  reasonable  at  tbe  lime  the  cootract  was  made,  how  dispropor- 
tionable  soever  it  may  sAerwards  become  (3). 

2.  If,  however,  a  man  be  induced  to  give  so  unreasouable  price 
for  an  estate,  by  the  fhtud  (b),  or  gross  misrepresentation  (c),  of  the 
vendor;  or  by  an  industrious  coDcealmenl  of  a  defect  in  tbe 
estate  (d),  equity  will  not  compel  him  to  perform  the  contract  (3). 

3.  And  where  these  circumstances  do  not  appear,  hut  the  estate 
is  a  grossly  inadequate  consideration  for  the  purchase-money,  equity 
will  not  relieve  either  party.  Thus  in  a  case  at  the  Rolls  before 
Lord  Alvanley,  hy  original  and  cross-bill,  the  estate  was  represented 
on  the  one  band  of  the  value  of  9  or  10,0002. ;  and  on  tbe  other 
of  only  5,000^  Tbe  contract  was  for  6,000/.,  and  14,0002.  at  the 
death  of  a  person  aged  sixty^five.  Lord  Alvanley  said,  it  was  not 
a  case  of  actual  fraud  ;  but  it  was  insisted  tbe  bargain  was  grossly 
inadequate  ;  and  the  inadequacy  .was  very  great:  it  was  impossible 
upon  tbe  whole  evidence  to  make  tbe  estate  (o  be  worth  more  than 
10,0002. :  though  be  ought  not  to  decree  a  performance,  yet  as  no 
advantage  was  taken  of  necessity,  8£c.  ha  was  not  warranted  to 
decree  the  vendor  to  deliver  up  the  contract,  tlie  only  inconvenience 
of  which  would  be,  that  an  action  would  lie  for  damages ;  and  he 
accordingly  dismissed  both  bills  (e). 

4.  Indeed  few  contracts  can  he  enforced  in  equity  where  tbe 
price  is  unreasonable,  because  contracts  are  not  often  strictly 
observed  by  either  party  ;  and  if  an  unreasonable  contract  be  not 

(a)  City  of  London  i>.  Riclimnnd,  2  cited  infra. 

Veen.  121;  Hanger  c.  Eylea,  2  Bq.  Ca.  (A)  See  Jameie.  Morgan,  1  Lev.  Ill, 

Ab.  689  ;  Hicks  d.  Phiilipa,  Prac.  Cba.  a  case  at  law.     Coaway  r.  StuimptM), 

«7  J  i  21  Vin,  Ahr.  (E),  n,  to  pi.  1 ;  Keen  fi  Bro,  P.  C.  by  TomL  187. 

c.  StukeUy,  O^b.  Eq.  Rep.  16S  j  2  Bro.  (d)  Buiton  >.  Cooper,  3  Atk.  383. 

P.  C.  396  ;  Charlea  v.  Andrews,  9  Mod.  (d)  Shirley  v.  SUatton,  1  Bro.  C.  C. 

\Sl :  Levis  B.  Lord  Lechmere,  10  Mod.  440.     fPerkuu'B  ed.  notea.] 

603 ;  SaviUe  v.  SaviUe,  1  F.  Wms.  TlS  ;  («)  Da.y  v.  Newman,  2  Cox.  77  ;  10 

Adanu  n.   Weaxe,   1   Bco.  C.  C.  567;  Voa.  jun.  300,  cited;  and  aee  Squire  tr. 

and  tbe  coses,  as  lo  inadequacy  of  price,  Baker,  6  Vin.  Abi.  519,  pi.  12. 

(1)  See  Post,  311,  in  note. 

(2)  See  Falls  d.  Carpenter,  1  Dev.  ft  Bat.  237 :  Osgood  e.  Fnnklin,  2  IiAn.  Ch. 
26.  Tliere  seenia  to  be  no  difference  between  a  contract,  unreaaonable  when  madet 
and  one  wluch  becomes  so  ailcrwards,  if  tho  applicant  be  an  infant.  Oamett  c. 
Macon,  6  Call,  30S. 

(3)  See  Gregg  v.  HbtUbo,  C.  W.  Dud.  Eq.  42.  The  inadequacy  of  mce  may 
be  »o  gieat,  as,  of  itself,  to  afTord  a  presumption  of  fraud ;  Butler  c.  Esskell,  4 
Desaus.  S51;  Udall  c.  Kecney,  3  CoweD,fi90;  Gistc.  Frazier,  2  Litt.  118iUarde- 
man  v.  Surge,  10  Verger,  202 ;  Fripp  i.  Fripp,  Utce  £q.  84. 
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^rfemed  bf  the  veador,  iccordiog  to  tbe  letter  ia  every  respect, 
equity  will  not  compel  a  perfonnance  m  tpede  (y)  (1). 

6.  But  u  purchaser  will  be  compelled  to  complete  his  contract 
■Itbougb  by  the  cilamities  of  the  times  between  the  contract  and 
tbe  coDTeyaace,  estates  generally  ara  reduced  several  years'  purchase 
ia  value,  for  that  ought  not  to  resoiitd  the  ooatnct  (^). 

6.  But  there  are  few  cases  in  which  a  purchaser  could  be  relieved 
after  tbe  conveyance  b  execated  aud  tbe  purchase  completed,  ob 
account  of  the  unreasonable  price  (h)  (2). 

7.  We  have  already  considered  whether  tbe  putchase-money  can 
*be  followed  so  as  to  compel  the  restitutio^  of  it,  or  tbe  property  in 
wluch  it  is  invested,  even  where  tbe  contraot  is  set  aside  ibr  misrep- 
resentation of  value  (i). 

8.  Mere  inadequacy  of  price  is  not  a  sufficient  ground  for  a  court 
of  equity  to  refuse  its  assistance  to  a  purchaser  (/r),  (8)  particularly 
where  tbe  estate  is  sold  by  auction  (/). 

9.  In  White  v.  Damon,   however,  although   the   estate   was  aaid 


Mid  Ed 

lllf. 


f)  See  ths  cues  cited  in  n.  (•),  ontt ;  Baiiett  v.  Oomeeem,  Banb.  94;  Uii' 

dEdwud«v.Beather,Sel.Cb».C«.3.  derwood  ti.  Hitbcoz,  1  Ve*.  279  j  Mort- 

(y)  Poole  c   Sliei^ld,  2  Bzo.  C  C.  look  n.  BuUer,   ID  Ves.  ^.   292;  wl 

IS.    ^Perkins's  ed.  notes.]  Lowther  v.  Lowthar,  13  Ves.  Jun.  96  ; 

f*)Sin«U»,Attwood,You.*07;Pike  ■Western  t-.  Eassen,  3  Tes.  &  Bea.  187; 

«.  Vigers,  2  Dn.  &  Walsh,  I.  Pike  a.  Vtgen,  2  Dro.  k  Walih,  1.  8e« 

(O  S.  C.  You.  i07,  lupra,  ck.  4,  s.  S.  2  Haie,  4fiO. 

h)  Coles  V.  TiKOtMck,  9  Vc«.  jon.  <(}  White  v.  Damon,  T  V«s.  Jun.  80. 

384;  Burrowsv.  Lock,  10Ves.jim.  170.  See  Collett  o.  WoolLuton,  3  Bro.  C.O. 

See  Young  v.  Clulc,  Pcec.  Chs.   63B;  228. 

(1)  Otrnett  ■.  Macon,  e  Ooll,  308  ;  Rubm  w.   EUia,  I  Dtaaos.  tOl ;  Tninar  v. 
Clay,  3  Bibb,  62  ;  Ramsay  e.  BraiUfbrd,  SDeeaus.  682. 
(»)  Post,  814;  M'Kinney  o.  Pinkacd,  1  Leigh,  149. 
(3)  SeymouT  v.  Delancey,  3  Coweu,  446 ;  White  v.  Florft,  2  Tenn.  426 ;  Juii- 

«ry  s.  Martin,  1  Bibb,  686  ;  Udall  v.  Kenney,  3  Cowen,  690 ;  Bunch  v.  Hunt,  S 
DeMns.SB2:  Oregor  c.  Duncan,  2  ib.  636 ;  Butler  r.  Haskell,  4  ib.  66 1 ;  Osgood 
v.  Franklin,  2  John  Ch.  1 ;  S.  C.  14  John.  427  ;  Beaid  v.  CampbeU,  2  A.  K.  Manb. 
127 ;  ante,  236,  236 ;  Surtei  v.  Gordon,  2  Hill  Ch.  126  ;  Moth  v.  Atwood,  6  Sum- 
ner's Vcsey,  B46  and  note ;  Colea  v.  Tiecolhick,  9  ib.  234 ;  Delafield  e.  Andenon, 
7  Smedea  &  Marsh.  630  ;  Catbcart  e.  liobinson,  6  Peters,  234. 

In  Oagood  v.  Franklin,  2  John.  Ch.  23,  it  wa^  held,  that  inadequacy  of  pric% 
though  not  so  grosB  bb  to  tunonnt  to  &and,  may  be  a  sufficient  gnnuid  for  revising 
to  enforce  a  specific  performance  of  a  contract ;  and  a  distinction  is  noted  between 
setting  uide  a  contract  for  inudequacT,  and  refusing  to  decree  apeci&c  performanca 
for  that  cause.  See  Mortlock  e.  BoUe^  10  Sumner's  Veeey,  292  and  notes  ;  Sey- 
tnonr  e.  Delancey,  fl  John.  Ch.  222.  In  this  last  case,  it  was  held  also,  thM 
though  mere  inaJequooy  of  price,  independent  of  other  circumstances,  ia  not,  of 
ttMtia,  BUlKcitint  to  set  aside  a  trmsaction,  yet  it  may  bs  anfficient  to  indnce  tha 
court  to  stay  the  exercise  of  its  discretionary  power  to  enforce  a  specific  perform- 
ance of  a  private  contract  fen'  tbe  snle  of  land,  and  to  leav«  the  party  to  seek  hia 
compensation  in  damages,  at  law  ;  especially  where  the  inadequacy  of  price  ia  so 
great,  (being  ialf  tbe  valae,)  as  to  give  to  the  contract  the  cbnncter  of  unreeaon- 
obleness,  inequality,  and  hardship-  See  Clitherall  v.  OgilTie,  1  Dbbbub.  260 ;  3 
Story  Bq.  Jur,  i76e  ;  BrMhiet  c  Onts,  6  Wheat.  628 ;  BUts  v.  Bwdon,  1  Alaba- 
ms,  468.  499;  aameU  «.  Maoon,  0 Call.  303. 
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b^  Buctioo,  Lord  Rosayln  disnussed  the  bill  mently  on  account  of 
the  inadequate  price  ^renfortfae  estata,  viz.  I,120f.  anditwaa 
worth  3,0001.;  but  oa  a  rehearing  before  Loid  Eldon,  although  the 
decree  was  affimied  upon  a  difiemtt  grouod,  yet  be  said,  he  was 
ioclined  to  aay  that  a  sale  by  auction,  no  fraud,  surprise,  &c.  can- 
not be  set  aside  for  mere  inadequacy  of  value.  It  would  be  very 
difficult,  he  said,  to  sustam  sales  by  auction,  if  the  Court  would  not 
specifically  perfonn  the  agreement.  And  in  a  subsequent  case  (m), 
be  expressed  the  same  opinion,  and  referred  to  the  case  of  White  v. 
Damon  (1). 

10.  But  if  an  oucertaio  cwisideration  (as  a  life-annuity)  be  given 
for  BD  estate,  and  the  contract  be  executory,  equity  it  seema  will 
enter  into  the  adequacy  of  the  consideration  (n)  (9). 

11.  Although  a  purchaser  is  not  bound  to  acquaint  the  vendor 
with  any  latent  advantage  in  the  estate  (o),  yet  any  concealment, 
for  the  purpose  of  obtaining  an  estate  at  a  grossly  inadequate  price, 
may  be  deemed  fraudulent  (3). 

12.  Thus  in  the  cose  of  Deane  «.  Rastron  (p),  an  agreement  was 
made  fi>r  sale  of  land  at  a  halfpenny  per  square  yard.  The  price  was 
m  alt  about  5002.,  the  real  value  2,000f.  The  purchaser  went  out 
to  an  attorney,  got  him  to  calculate  the  amount,  and  desired  him 
not  to  tell  the  vendor  bow  little  it  was  ;  then  carried  the  agreement 
to  the  vendor,  and  prevailed  on  him  to  sign  it  immediately.  Tbe 
Court  of  Exchequer  said,  the  desire  of  concealment  would  be  such 
a  fraud  as  to  vend  the  transaction,  as  parties  to  a  contract  are  sup- 
posed, in  equity,  to  treat  for  what  they  think  a  fair  price. 

*13.  So  as  we  have  seen,  the  not  discovering  to  the  seller,  who 
was  ignorant  of  the  &ct,  the  death  of  a  party,  whicb  increased  the 
value  c^  the  estate,  although  the  death  was  publicly  known,  was 
deemed  a  sufficient  ground  to  rescind  the  contract  {q). 

(m)  Ex  porta  Lathna,  7  Vm.  Jnn.  S6,         (o)  8*e  2  Bro.  C.  C,  420. 
ttola.  (p)  1  Ann.   64;  ind  aae  Young  v. 

(n)  Pope  B.  Boot,  7  Bm.  P.  C.  184  j    Clerk,  Prec.  Cha.  S3S ;  Lnkeyr.  O'Don- 

.....  ,  T,^_   n    «  ,,.      nell,  2  Sch.  ft  Let  488. 

(s)  Turner  o.  Hwrey,  J«c.  199 ;  Bre«- 
lej  V.  Colfini.YDu.  317;  mpra,  cli.4,  b. 
5,  pL6. 

(I)  In  Scrmonr  v.  Ddwicn,  6  John.  Cb.  222,  He.  Chanc^or  Kent  dii<nuM« 
the  natoni  and  propriety  of  Uie  remarlu  of  Lord  Eldou  in  Damon  v.  White,  and 
he  leeaM  to  dAnht  tha  ooiroatneu  of  Lord  Bldon's  suggeMiona,  in  that  case,  ai  ap' 
plied  to  any  nim  msvpting,  parii^ia,  tboM  made  at  auction.  8«*  Damon  ■, 
WUU,  7  Snamer'a  Tea«r,  SO  in  not«. 

(3)  9ea  Wanerv-Daniala,  1  Woodb.  &  liinot,  SO. 

(3)  See  Boinnan  v.  Batta,  2  Bibb,  A3. 
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14.  So  a  miarepresentatioD  by  the  puichaser,  who  was  the  agent 
of  the  seller,  of  the  value  of  the  estate,  although  it  operated  iKily  to 
s  small  extent,  has  been  held  to  be  a  sufficient  defence  against 
•  bill  for  a  specific  perfonnanoe ;  for  to  entitle  a  person  to  call 
&x  the  aid  of  a  court  of  equity,  he  must  go  there  with  clean 
hands  (r). 

15.  Where  neither  of  the  parties  knows  the  value  of  the  estate,  at 
the  time  the  contract  is  entered  into,  no  inadequacy  of  conside- 
ration will  operate  as  i  bar  to  the  aid  of  equity  in    favor  of  the 


16.  Thus  in  a  case  (i)  where  a  commoa  was  to  be  inclosed,  one 
roan  having  a  right  of  common,  agreed,  before  the  commissioiiers 
had  made  any  allotment,  or  any  one  could  know  what  it  was  to  be, 
to  sell  his  allotment  for  20^  Afterwards  it  turned  out  to  be  worth 
S002.  Sir  Joseph  Jekyll  said,  the  contract  ought  to  be  eaforDed,  as 
DO  one  could  know  what  the  allotment  would  be ;  and  both  parties 
were  equally  in  the  dark  ;  but  it  might  bt  different  if  the  ctreum- 
itaneei  had  been  known  to  the  plaintiff. 

17.  But,  whether  an  estate  is  sold  by  auction,  or  by  private 
agreement,  equity  will  be  as  vigilaat  in  discovering  an  excuse  for 
refusing  to  perform  the  contract,  where  the  price  is  inadequate,  as 
it  will  where  the  consideration  is  unreasonable  (i)  (1). 

16.  A  cooveyaiKe  executed  will  not,  however,  be  easily  set  a^de 
on  account  of  the  inadequacy  of  the  consideration  ;  for  there  is  a 
great  difference  between  establishing  and  rescinding  an  agree- 
ment (u)  (2).  It  is  not  sufficirait  to  set  aside  an  agreement  in  equity, 
to  suggest  weakness  and  iodiscretioD  in  one  of  the  parties  who  has 
engaged  in  it ;  for  supposing  it  to  be  in  fact  a  very  hard  and  ud- 
coDScionable  bargain,  if  a  person  will  enter  into  it  with  bis  eyes  open, 
*equity  will  not  relieve  him  upon  this  footing  only,  unless  he  can 

(r)  Cadmanv.  Hoinei,  18  Ve*.  jun.  in  n.  (a),ntpra;  Hid  ■««  Mortlock  v. 

10 ;  Wall  V.  Stubbi,  1  Uadd.  SO.  Bullar,  10  Vea.  jou.  293  ;  Maddsford  «. 

(<)  Anon.  1  Bto.  C.  C.  1S8 ;  S  Vat.  Anstiricb,  1  Sim.  89,  mnd  1  Hollay,  S3d. 
Jnn.  34,  dted ;  bat  lee  2  Atk.  131.  (uj  Bee  Dam  c.  Bnndt,  Sal.  Cluu  C*. 

(0  Wborwood  v.   eimpwD,   2  Vem.  7  j  Cuw,  Dom.  Proe.  172S ;  HuniltOB 

188 ;  Emer;  v.  Wmc,  6  Vm.  jnn.  SIS ;  «.  Clement*,  Cas.  Dmn.  Pnc.  1766.   Sea 

8  Vee.  jnn.  CM  ;  Twinins  c.  Morrie,  3  Small  v.  Attwood,  You.  107,  n^ra,  eh. 

Bto.  C.  C  328 ;  and  loe  tLe  casai  dted  i,»,6. 


Tbempaon  v.  Jackion,  8  Ilandolph,  fiOl. 

.  (2)Bee,mreferMioe  tothiidiffeienoe,  O^oodv.  FmUiii,  a  John.  Ch.  I.  23; 
Mortlock  c  Bnller,  10  Veie;  (Samner'a  ed.)  29  and  la  note  ;  White  e-  Damon,  7 
ib.  30  note ;  ant^  311.  note  ;  Catbeart  v.  RobinMm,  S  PM«ia,  3S4. 
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)faow  fraud  in  the  paitjr  contrac^g  with  him,  or  gome  uiKfne  means 
made  use  of  to  draw  him  into  such  agreement  (x)  (1).  To  set  &^d« 
a  coaveyaoce,  there  must  be  an  ioequalitjr  so  siroog,  gross  and  mani- 
fest, tirat  it  must  be  impossible  (o  state  it  to  a  man  of  commcn 
sense,  without  producing  an  exclamation  at  the  inoqiialitjr  of  it  (y). 
The  truth  is,  that  in  setting  aside  contracts,  on  account  of  an  inade- 
quate considenticHi,  the  Court  proceeds  bo  fraud  (9).  In  all  such 
cases,  however,  the  basis  must  be  gross  inequality  in  the  cootract, 
otherwise  the  party  selling  canoot  be  said  to  be  in  the  power  of  tb» 
party  buying  ;  unless  actual  imposition  is  proved  by  gross  loequa- 
Uty,  other  circumstances  of  fraud  will  pass  for  notbrng ;  the  basis 
must  be  gross  uiequality  (z)  (3). 

(z)P<rLoidH>idiriclu,WillUv.J«;-  wood,  10 Veg. jun. 20S ;  I4VM.jim.2Si 

h^bh,  2  Atk.  2S1.  Teener  u.  Wiiutuilev,  2  Scho.  &   LeL 

(y)P»rI'>iilThiiTlowin  Owfrnm  •.  393;   Mac   OhM^  «.  Uoign.  Bruce  a. 

Heaton,  1  Bk.  C.  C.  1 ;  and  lee  Ste-  Ragen,  ib.  395 :  DbtIcj  n.   Singleton. 

phens  V.   Bateinan,    1  Bto.  C.  C.  22  i  Wight.  25;  Graoi  c.  Brown,  a.   103; 

Flafer  v.  Sheiud.  AmbL  1%;  Heath-  £■  parts  Thutlewood,  1  Baaa,  290. 

cote  c.  Faignon,  2  Bro.  C.  C.  1S7,  and  (z)  Per  Lord  lliurlaw,  in  Oartside  >. 

the  cases  there  dted  ;  Spratlej  v.  Grif-  bberwood,  1  Bio.  C.  C.  «S&    [See  660, 

fiths.  2  Bra.  C.  C.  110.  iw  ;  Low  t.  Bar-  661  and  notes.; 
chard,  8  Ves.  jun.  133 ;  Underbill  v.  Hor- 


(1)  Keferring  to  the  language  of  the  texty  Mr.  Justice  Stoiy  aaya ;— "  But  thia 
language,  if  maintainablB  at  Si,  requirea  many  qnalificatRnn  ;  for,  k  a  peison  ia 
of  a  feeble  imdeTstanding,  and  the  bargain  it  unconaciooablc,  what  better  proof 
can  one  wish  of  its  being  obtained  by  fraud,  oi  imposition,  or  undue  influence,  or 
by  the  power  of  the  atroug  over  the  week  y  2  Story  Bq.  Jnr.  }23S ;  Blackfind 
«.  Chiistiao,  1  Kn^ip,  R.  TI.  "  It  is  obrious,"  aaya  the  aaiae  learned  aathm-, 
'■  that  weaknesE  of  understanding  must  constitute  a  most  material  ingredient  in 
examining,  whether  a  bood  or  other  contract  has  been  obUuned  by  fraud,  or  im- 
poaition,  or  undue  influence,  for,  although  a  contract,  mcde  by  a  man  of  eound. 
mind  and  fair  understanding,  may  not  bo  set  aside,  merely  from  its  being  a  rash. 
improvident,  or  hard  bargain ;  yet,  if  the  same  contract  be  made  with  a  peiaMi  tt 
weak  understaadin^  there  does  arise  a  natural  inference,  that  it  was  obtained  by 
fraud,  or  circumvention,  or  undue  influence."  2  Story  Eq.  Jnr.  {235  ;  Bunch  e. 
Hurst,  3  Desaus.  202 ;  Whtian  c.  Whelan,  3  Coweo,  £37  ;  Whitehoase  v.  Hines, 
11  Munf.  657  ;  Fonbl.  Eq.  B.  1,  ch.  2,  {3  note  (t)  ;  Malin  r.  Malin,  2  John.  Ch. 
238  ;  Whipple  v.  M"Clure,  2  Hoot,  210 ;  Gartaide  e.  Isherwood,  1  Brown  C.  C 
(PerkioB's  ed.)  GCO,  561,  and  notes ;  UcCraw  v.  Davis,  2  Iredell  Eq.  BIS  ;  Hunt 
>.  Moore,  2  Barr,  106 ;  Slocum  v.  Uanhall,  3  Wash.  C.  C.  391 ;  Kennedy  p.  Kea- 
nedy,  2  Alabama,  674,606  ;  Harding  v.  HaudT,  U  Wheaton,  104,  125;  Keinicker 
t.  Smith,  2  Har.  ft  John.  422  ;  Cruiae  e.  Ckiistopher,  &  Dana,  132.  In  Panam  c. 
Brooks,  9  Pick.  220,  the  court  said ;— "  We  nnderstand  the  law  to  be,  that  no  de- 
gree of  physicial  or  mental  imbecility,  which  leaves  the  party  l^al  competency 
to  act,  ia  of  itself  sufGcient  to  avoid  a  contract  or  settlement  with  hiia." 

(2}  Hardeman  c.  Bujge,  IS  Yeiver,  202  ;  Fripp  v.  Fripp,  Hice  Eq.  S4 ;  Sey- 
mour c.  BeUncey,  3  Cowen,  445 ;  S.  C.  6  John.  Ch.  222  ;  George  sj  Bichardstm. 
Oilmor,  231 ;  M'Kinnt^  v.  Pinkard,  3  Leigh,  149 ;  Gist  v.  Fiaxier,  2  litt.  118. 
Here  inadequacy  of  price  is  not  auflicieiit  ^und  for  setting  aside  a  aale,  unleek 
the  inadequacy  be  so  gcoaa  aa  to  be,  of  itsrif,  evidence  of  fraud.  O^^ood  v. 
Franklin,  2  John.  Ch.  1,  28 ;  Seymour  d.  Dslancer,  8  John.  Ch.  222 ;  Cole*  v. 
Tl'ecotbick,  9  Veaey  (Svnuer'a  ed.)  234 ;  Uoth  v.  Atwood,  6  ih.  B4S  and  n«W  (a). 
Fonbl.  Eq.  B.  1,  oh.  2  tS,  note  Id)  and  (e). 

(3)  Per  Kent.  ChanoeUor,  in  Uagood  «.  Franklin,  2  John.  Ch.  U. 
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Id.  In  t  case  where  the  purchaser  had  by  the  rents  receivfld 
back  the  price  he  paid,  and  the  degree  of  inadequacy  was  very 
great,  although  the  purchaser  was  dead,  and  his  devisees  by  their 
answer  stated  themselves  to  be  ignorant  of  all  the  circumstances 
connected  with  the  sale,  yet  the  Court  before  the  hearing  appointed 
a  receiver,  and  thus  turned  the  representatives  of  the  purchaser 
out  of  possessioD  (a). 

30.  But  a  conveyance  obtained  for  an  inadequate  consideration, 
fiom  one  not  conusant  of  his  right,  by  a  person  who  had  notice  of 
such  right,  will  be  set  aside,  although  no  actual  fraud  or  impontbn 
be  proved  (A)  (1). 

91.  So  if  advantage  is  taken  of  the  distress  of  the  vendor,  the 
sale  will  be  set  aside  (e)  (S) :  and  thb  was  done  in  one  case,  although 
the  purchaser  was  really  put  to  great  hazard,  and  was  to  be  at 
great  expense  and  trouble  in  many  foreseen  and  unavoidable  law- 
suits about  the  estate,  the  issue  of  which  was  ^ery  doubtful  ^d). 

*23.  The  reader  will  perceive  that  in  this  chapter  a  distinction  b 
taken  between  contracts  in  fieri,  and  conlracts  actually  executed  ; 
but  in  the  case  of  Coles  o,  Trecothick  (e),  Lord  Eldon  appears  to 
have  been  of  opinion,  (hat  no  such  distinction  exists.  He  said, 
that  unless  the  inadequacy  of  price  is  such  as  shocks  the  conscience, 
and  amounts  in  itself  to  conclusive  and  decisive  evidence  of  fraud 
in  the  transacUou,  it  is  not  a  sufficient  ground  for  refiuing  a  tpe- 
ci/ic  performance  (3). 

23.  In  treating  of  inadequacy  of  price,  we  must  be  careful  to 
distinguish  the  cases  of  reversionary  interests,  the  rules  respecting 
which,  especially  where  an  hen*  is  the  vendor,  depend  upon  prin- 
ciples applicable  only  to  themselves,  and  not  easily  definable  (/)  (4). 

(a)  StUwell  V. 'Wilkin*,  Jao.  280.  47. 

(A)  See  Bthw  c.  LneUyn,  2  Bio.  C.  C.  (if)  Ghirdan  v.  CrdwfDrd,  befiire  the 

ISO ;  and  the  eases  dted  in  the  next  Honae  of  Lords ;  Gro.  &  Rnd.  of  Lmw 

note.  and  Eq.   p.  92,  pL  16 ;  Printed  Caaaa 

(e)  Heme  v.  Meen,   1  Vem.  4SS  ;  1  Dont.  Prvc  1730. 

firo.  C.  C.  176,  n. ;  Gould  v.  Okenden,  («)  9  Vea.  Jun,   384 ;   jrJ  fu.  and  bm 

4Bro.,P-  C.  b]rT(Hnl.l03;  Tttg^oav.  the  oases  cited  in  this  chapter. 

Ifaitland,  On.  ft  Rod.  of  Law  and  Eq.  (/)  Bee  9  Vee.  jun.   243  ;   2   Pow. 

p.  89,  pLl;  Pickett  D.  Logeon,  14  Vea.  Contr.  181  j  3  Woocfdea.460,».  7;  OUb. 

21S  ;  Hnnay  c  Palmer,  2  Soho.  k  Lef.  Lex  Pietor,  291  ;  1  Trea.  £q.  e.  11,  *. 

474 ;  Bowan  s.  Eirwan,  Hep.  t.  Sugd.  12,  and  Mt.  Fonblanque's  notes,  iiU. 

(l)SeeBntlerc.  Haskell,  4  Deeaui.  651,  697 ;  ClUhetallB.  Ogilvle,  1  Deeaiu. 
260. 

(2)  OsBOod  D.  PnmUin,  1  John.  Ch.  24  ;  Bntlei  v.  HaakeO,  4  Deaana.  651 ; 
Bnncb  0.  Hnrat,  S  Deeaiu.  273. 

rs)  But  see  ante,  311,  in  note. 

(4)  OsKood  V.  FnmUin,  2  John.  Ch.  1,  26,  Per  Kent,  Chancellor. 
Vol.  L  47  (^14] 
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The  heir  of  a  family  dealing  for  an  expectancy  ia  that  family,  is 
distinguished  from  ordioary  cases,  and  an  unconscioaiible  bargain 
made  witb  bim,  is  oot  only  to  be  looked  upon  as  oppressive  in  tbe 
particular  instance,  end  therefore  avoided,  but  as  pernicious  in  prin- 
ciple, and  therefore  repressed  (g')(l).  There  are  two  powerful  rea- 
sons why  sales  of  revisions  by  heirs  should  be  discountenanced  ;  tbe 
one,  that  it  opens  a  door  to  taking  an  undue  advantage  of  an  heir 
being  in  distressed  and  necessitous  circumstances  (A),  which  may 
perhaps  be  deemed  a  private  reason :  the  other  is  founded  on  public 
policy,  in  order  to  prevent  an  heu  from  shaking  off  bis  father's  au- 
thority, and  feeding  his  extravagances  by  disposing  of  tbe  family  es- 
tate (i).  Every  case  of  this  nature  must,  however,  depend  on  its 
own  circumstances  ;  the  Courts  proiess  not  to  lay  down  any  particu- 
lar rules,  lest  devices  should  be  framed  to  evade  them  (2). 


...     See  Nott  o ,  _      __.,  _     _    -  „-  . 

Vera.  27  i  Bemey  o.  Pitt,  2  Veni.   U  ;  Blakeney  e.  B«ott.  3  BUgh,  N.  S.  2S7. 

Eul  of  Ardglawe  v.  Miuchamp.  1  Vem.  (A)  Hit  lohtt  Bamwdiston  v.  Lingood, 

237;  Twiileton  v.  Qriffitli,  1  P.  Wnu.  2  Atk.  133. 

310 ;  Curwrn  e.  Uilner,  3  P.  Wmi.  293,  fj)  Cole  v.   Gibbons,  3  P.  Wnu.  290. 

n.  (C) ;  Sir  John  BsmBrdiHtoH  v.  Lin-  SeeBtmud,  Cfa*.  It«p.  6. 

good,   2. Atk.   133  ;  Baugh  c  Price,  1 

(1)  In  Boynton  «.  Hubbtrd,  7  Hkaa.  112,  it  irw  decided  that  the  contract  made 
h^  an  h«r  to  oouTejr.on  the  dettth  of  hia  anceatoi,  liTing  the  hmx,  m  c«rt«ui  un- 
divided part  of  what  shall  come  to  the  heir  by  descent,  distribution,  oi  devise,  it- 
m  &&ad  upon  tbe  anceatot,  pioductive  of  public  misrhief,  and  void  as  n'elt  at  law 
as  in  equity.  See  1  Stnry  £q.  Jm.  {343.  But  in  Varick  v.  Edvaida,  1  Hoffman. 
Ch.  Rep.  333,  395 — (06,  it  was  declared  by  the  Ass.  V.  Chancellor,  alter  an  elab- 
orate eiaminatiDn  of  the  authoritiea.  that  Chancery  will  support  the  sale  of  the 
eipectatiaa  of  an  heir  of  an  iiilieritanoe  in  real  m  well  as  pervonal  estate,  if  made 
baaaJU*,  and  for  a  valuable  conaideradon.     See  2  Kent  (6th  ed.)  i~5  in  note. 

(2)  "  Courts  of  equity,  incases  of  this  sort,"  says  Mr.  Jualice  Story,  "hsTe  exten- 
ded adej^ree  of  protection  to  the  partieB,  approaching  to  an  incapacity  to  bind  them- 
aalves  absolutely  by  any  contnct,  and,  as  it  were,  reducing  them,  to  the  situation  of 
Infants,  in  order  to  guard  them  against  the  effects  of  their  own  conduct.  Hence  it  ia 
that  in  cases  of  this  sort,  it  is  incumbent  upon  the  party  dealing  with  the  heir,  or 
expectant,  or  reversioner,  to  establish,  not  merely,  that  there  is  m  fraud,  but,  [aa 
the  phrase  is)  to  make  good  the  bargain ;  that  is,  to  show,  that  a  fuU  and  ade- 
quate oonsideration  has  been  paid.  For,  in  cases  of  this  sort,  ^eontrarj  to  th» 
general  rule.)  mere  inadequacy  of  pdce  or  compensation  is  sufficient  to  set  asida 
the  contract.  The  relief  is  granted  on  the  geneTal  principl*  ol  mischief  to  the 
public,  without  requiring  any  particular  evidence  of  impOHtiaii,  unless  the  con- 
tract  ia  shown  to  be  above  all  exception."  1  Story  Eq.  Jur.  j336.  "  The  relieC 
is  founded  in  part  upon  Che  policy  of  maintaining  parental  aad  quoB  parental 
authority,  and  preventing  tha  waste  of  fanuly  estates.  It  is  also  founded  in  part 
upon  an  enlarged  equity,  flowing  &om  the  pmciplea  of  natucal  jojtice,  upon  th» 


Snity  of  protecting  heedless  and  nec«asit<nia  persons  against  the  designs  of  that 
iculaClug  rapacity,  which  the  law  constantly  discountenance* ;   of  succoring 
the  distress,  frequently  incident  to  the  owners  of  onprolLtable  revasions ;  and  of 


I,  bequently  incident  to  the  owners  of  onprolLtable ) 
guarding  against  the  improvidence,  with  which  men  are  commonly  diipoaed  to 
•aoriflce  the  future  to  the  present,  especially  when  young,  caah,  ai^  diwolute." 
I  Story  Bq.  Jur.  {335.  SeeFonbI.Eq,  B.  1,  ch.2,  §12,  note  ^)t  Owynne  r.Hea- 
ton,  1  Brown  C.  0.  (Perkiii'a  ed.)  10,  II  and  notes;  ^lynton  e. Hubbard, 7 
Uaa*.  112;  Oagood  v.  fnnUin.  2  John.  Ch.  1,  25  ;  BarnaL  a.  Donegal,  1  Bii^ 
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S4.  The  circumstance  of  the  heir  beiog  UDprovided  for,  wilt  not 
prevail  much  in  the  purchaser's  favor :  the  remoteness  or  uncer- 
tainty of  the  interest  is  not  material,  if  the  terms  be  unreasonable, 
Dor  can  much  stress  be  laid  upoo  the  purchaser  incurring  the  risk 
of  the  loss  of  his  money,  in  pase  the  bar  die  before  he  come  into 
possession  ;  nor  will  the  acquiescence  of  the  seller  during  the  cod- 
*tinuance  of  the  same  siltiatioD  in  which  he  entered  into  the  con- 
tract prejudice  him  (fc). 

35.  The  adequacy  of  the  considpiation  is  considered  with  refer- 
ence to  the  lime  of  the  contract  and  not  to  the  event,  and  the 
burden  lies  on  the  ptirckater  in  these  cases  to  show  that  a  fill!  and 
adequate  consideration  was  paid  (/)  (1).  It  is,  however,  competent 
for  the  Court  at  the  hearing  to  direct  an  inquiry  as  to  the  value, 
if  itthmkGt(n)(2). 

36.  But  transactions  between  a  father  and  son  are  treated  as 
family  arrangements,  and  not  as  dealings  for  reversionary  in- 
terests (n). 

3T.  A  very  anxious  prqiection  is  also  extended  by  equity  to 
persons  selling  reversionary  interests,  who  are  not  b^rs,  although 
certainly  the  same  reasons  do  not  occur  in  support  of  it  (o)  (3). 

98.  And  although  the  bargain  include  property  in  possesion, 
yet  if  the  hulk  of  the  property  is  reversionary,  the  whole  ctmtract 
will  be  set  aside  (p). 

39.  So  where  a  loan  is  effected  under  the  mask  of  trading,  and 
an  extraordinary  rate  of  interest  is  in  that  way  gained,  the  Court 
wilt  relieve  against  the  transaction,  particularly  ia  the  case  of  an 
expectant  heir  (j).  In  the  late  case  of  King  t.  Hamlet,  the  heir 
was  not  relieved,  although  after  a  treaty  for  a  loan,  goods  to  the 

(i)  Oowlsnd  c.  De  Fatia,  17  Vea.  jnn.        (n)  Lord  Aldboraagli  v.  Tiy,  7  CU. 

30 ;  mpra,  ah.  4,  S.  fi.  &  Fin.  45S. 

(/)  Oowknl  p.  De  Tarit,  wtt  np. ;        (o)  Wiiemtn  v.  Beake,  2  Tem.  121  ; 

BTaos  B.   Grifflth,  Farmti  e.   WaideU,  Cola  v.  Oibboin,  3  P.  Wmi.  2W);  Baw 

17   Ves.  jun,    21,  cited ;    Uedlicott  v.  tree  D.  WaUon,  3  MtI.  &  Eee.  339  ;  im 

O'Donal,  1  BaU  ft  BraK;,  133  ;  KandaU  Woodcoffe  «.  Allen,  i  Haj.  k  Jon.  78. 
V.  Beckett,  2  Riui.  &  Ufl.  88  ;  Addis  d.         (y)  Lord  Fortmoia  e.  Taflor,  i  Sim. 

Campbell,  I  BeaT.  258.  182. 

(m)   Uaron  t.   Haran,   2  Atk.   160;        (;)  Baiket v.  VMWomiaeT,  1  Bto.  C.  a 

TweddeU  ■.  Tweddell,  Turn.  &  Rnaa.  1 ;  149. 
-  "WalUce  P.  WaUace,  2  Dm.  &  War.  iS2. 

(if.  S.)  fi94 ;  Ryle  v.  Biawn,  18  Fzioe,  76S ;  Utah  «.  Fitah,  S  Pick.  4S0 ;  BuUa 
«.  Haakell,  i  Denos.  487,  488. 

(1)  1  StorvEq.  Jut.  j8S6i  Lord  Aldbottfogli ». TryB,  7  Clark  &  Pio.  487,  pat 
SjolA  Cottenhain. 

(2)  As  to  the  mode  of  ascerttdning  the  Tilne  o 
Bari  ef  Cha»lerield  v.  JanMen,  WUte's  Lead.  Caa 

(3)  Saa  I  Story  Sq.  Jui.  j837,  fSSS. 

[•815] 
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n^e  of  8,0002.  were  stAd  at  the  shop  prices  to  an  especUDt  beir, 
who  ^d  sold  h*is  only  inunediate  provisiop,  and  a  mortgage  aod 
other  securities  were  takeo  as  upon  an  actual  advance  of  8,000/. 
in  money,  canjing  five  per  cent,  interest  firom  the  time  of  sale, 
although  it  was  prored  that  where  ready  nwney  was  paid  (and 
here  the  security  carrying  interest  was  equal  to  ready  money), 
(  rehate  of  five  per  cent,  was  allo^yed  in  the  ordinary  way  of  trads 
by  the  defendant,  which  would  have  amounted  to  400f.,  but  no 
such  allowance  was  made  to  the  plaipliff,  and  bis  goods  were 
detained  qntil  the  securities  were  perfected.  The  goods  were  of 
course  resold,  and  the  plaintiff  sustained  a  loss  of  about  60  per  cent, 
upon  the  transaction  (r). 

*30.  The  Court  in  deciding  this  ca»6  laid  down  two  propositions 
as  incontestable,  as  applicable  to  the  doctrines  of  equity  upon  the 
subject  of  ao  expectant  heir  dealiug  with  bis  expectancy. 

1.  That  the  extiaordiaary  protection  given  in  the  general  case 
must  be  withdrawn  if  it  shall  appear  that  the  transaction  was 
known  to  the  father  or  other  person  standing  in  loco  parentit ;  the 
person,  for  example,  from  whom  the  ipej-iuccetnonu  was  enter- 
tained, or  afler  whom  the  reversionary  interest  was  to  become 
rested  in  possession,  even  although  such  parent  or  other  persoo 
took  no  active  part  in  the  negotiation,  provided  the  transaction 
was  not  opposed  by  him,  and  ao  carried  through  in  s[nte  of  him  (1). 
fi.  That  if  the  hear  flies  off  from  the  transaction,  and  becomes 
opposed  >o  him  with  whom  he  has  been  dealiug,  and  repudiates 
the  whole  bargain,  be  must  not  in  any  respect  act  upon  it  so  as  to 
alter  the  situation  of  the  other  party  or  his  property  ;  at  least  that 
if  he  does  so  the  proof  lies  upon  him  of  showing  that  he  did  so 
under  the  continuing  pressure  of  the  same  distress  which  gave  rise 
to  the  original  dealing  (3). 

Now  the  first  of  these  rules  is  supported  by  no  previous. author- 
ity, and  as  a  general  rule  cannot,  it  is  submitted,  be  maintained. 
The  knowledge  of  the  parent  fnny,  under  some  ciccumstaoces, 
remove  one  of  the  objections  to  such  a  transaction,  but  the  other? 
might  still  remain.     The  son  is  entitled   to  be  relieved,  al^ough 

(r)  King  >.  Hamlet,  4  Sim.  Z31  ;  2  Uy.  Jt  Kee.  *B9.  See  ths  r«MOiw  for  the  ap- 
petUnt  in  App.  No.  9. 

(1)  A  coTDntrntby  an  hnx  cKpectant,  thit  be  will  coarey  the  eatate,  which  shall 
come  to  him  by  descent  oi  otberwise.  is  vitlid,  if  made  with  the  consciiC  of  the 
•ncetttoi,  and  far  a  sufficient  coniider^ioD,  and  witboat  advantage  being  taken  of 
the  covenantor.     Fitch  t.  Ktch,  8  Pick.  180;  Troll  v.  Eastman,  3  UetaaU,  ISl. 

(2)  8«e  ante,  276,  278  ;  1  Story  Eq.  Jim.  fue. 
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bis  father  may  witDess  his  ruin  with  indifference.  It  is  the  son's 
equity,  although  partljr  grounded  upon  public  policy.  In  many 
cases  the  person  standing  in  loot  parentU,  or  from  whom  the  ipet- 
tuccetiionu  is  entertained,  or  after  whom  the  reversionary  property 
13  to  become  vested  in  possession,  may  be  more  tiian  indifferent 
about  the  worldly  prospects  of  the  expectant  heir.  Even  in  the 
case  of  father  and  son,  bow  frequently  we  find  the  expectant 
spendthrift  only  following  his  parent's  example !  The  second 
rule,  without  the  concluding  qualification,  could  not  be  safety 
acted  upon.  In  the  case  of  goods  substituted  for  money,  and  a 
security  given  over  the  buyer's  reversionary'  property,  the  heir  may 
offer  to  return  the  goods  if  the  seller  will  relinquish  the  securities. 
If  the  offer  is  refused,  and  the  heir  then  sell  them — which  is  simply 
accomplishing  the  purpose  for  which  they  were  bought, — it  would 
not  be  possible  to  maintain  that  he  had  forfeited  any  equity  which 
he  originally  had  to  impeach  the  transaction. 

31.  A  bonajide  sale  of  a  reversionary  estate  cannot  be  set  aside, 
whether  the  vendor  be  an  heir  or  not  (t),  unless  fraud  or  imposi- 
tion *be  expressly  proved,  or  be  implied  from  the  inadequasy  of 
the  consideration,  or  other  circumstances  attending  the  sale  (t), 
although  in  the  case  of  Gowland  ti.  De  Faria  it  was  deemed  suffi- 
cient to  avoid  the  contract  (u),  that  the  consideration  was  not 
equal  to  the  calculated  value  in  the  tables  (1). 

33.  That  case  was  the  sale  of  an  annuity  secured  upon  the 
reversion,  with  a  warrant  of  attorney  and  judgment,  and  therefore 
cleady  distinguishable  from  a  sale  of  the  reversion.  The  evidence 
of  Mr.  Morgan,  the  actuary  for  the  plainUff,  the  seller,  proved 
the  price  to  be  greatly  inadequate,  and  according  to  ihe  report, 
there  was  no  evidence  for  the  purchaser.  Sir  William  Grant  held 
that,  according  to  the  authorities,  the  purchaser  was  to  show  that 
a  full  and  adequate  consideration  was  paid.  Upon  the  question 
of  the  adequacy  of  the  consideration,  the  evidence  was  all  one  way. 
In  many  of  these  cases  very  opposite  opinions  are  given  by  calcu- 
lation, but  here  the  plaintiff's  witness  was  not  contradicted.  He 
must,  therefore,  take  the  value  to  be  inadequate,  and  then  he  did 

(I)  Dews  s.  Brandt,  Sel.  Ca.  Cha.  8  .  . 

and  (M  I  Bro.  C.  C.  6;  Woodraffe  c.  Brown,  ISFiioe,  ToSjl 

Ailen,  1  Haj.  &  Jon.  73.  Taylor,  «  Sim.  1S2. 

(0   NicholB  c.   Oould,  2  Vea.  *22;  (u)  Gowland  o.  De  Faria,  17  Vea-jmi. 

Gwynne  e.  HaMou,  I  Bro.  C.  C.  1 ;  Pea-  SO. 

(1)  See  Bui  of  Chejtwfteld  v.  Janssen,  Wliite  Lead-  Ch.  in  Bquity,  344, 102, 
403  i  Lord  Aidb>»raugh  i>.  Tit«.  7  Claik,  &  Fin.  407. 
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not  see  how  he  could  avoid  setting  aside  the  contract.  The  deci- 
sion  was  appealed  from,  but  the  suit  was  compromised  hy  the 
seller  paying  to  the  purchaser  the  costs,  and  a  sum  of  money 
beyond  the  sum  decreed  to  him  at  the  Rolls. 

33.  The  rule  supposed  to  have  been  laid  down  in  the  above  case 
would  have  a  strong  tendency  to  stop  altogether  the  sale  of  rever- 
sions ;  but  as  this  is  not  possible,  it  would  have  the  efiect  of  pre- 
venting the  sale  of  reversions  at  their  fair  market  value.  It  is  per- 
fectly well  known  that  reversions  upon  sales,  even  by  auction, 
fetch  on  an  average  only  two-thirds  of  the  sum  at  which  they  are 
valued  in  the  tables :  according  to  the  case  of  Gowland  v. 
De  Faria  (x),  this  does  not  seem  to  operate  in  a  purchaser's  favor, 
although  the  value  of  a  thing  is  at  last  not  to  be  regulated  by  cal- 
culation, but,  as  it  is  vulgarly  termed,  by  what  it  will  fetch.  Ex- 
perience has  shown,  that,  under  the  most  favorable  circumstances, 
reversions  will  not  fetch  their  calculated  value,  which  only  allows 
the  purchaser  6ve  per  cent  interest,  notwithstanding  that  his  money 
may  be  locked  up  for  many  years.  It  seems,  therefore,  an  equity 
not  founded  on  reason  or  convenience,  which  in  these  cases  inquires 
the  calculated  value  of  the  subject  of  the  contract,  instead  of  its 
value  according  lo  the  well  known  market  price.  The  effect  of 
such  an  equity  must  ultimately  be  to  injure  the  very  persons  m 
*whose  favor  it  was  introduced.  Reversions  will  never  fetch  their 
calculated  value.  Fair  purchasers  will  not  dare  to  purchase  them 
at  their  market  price,  and  consequently  they  will  be  thrown  into 
the  grasp  of  usurers,  who  will  give  very  inadequate  considerations 
for  them,  running  the  risk  of  a  suit,  in  which  event  they  will  stand 
in  as  good  a  situation  as  if  they  had  given  the  fair  market  price 
for  Uiem. 

34.  The  true  rule  appears  to  have  prevailed  in  an  early  case  (y). 
A  son,  thirty  years  of  age,  tenant  in  tail  in  remainder  expectant  on 
his  father's  hfe  estate,  contracted  to  sell  it  at  somewhat  less  than 
half  of  its  present  value  when  he  came  into  possession,  and  interest 
was  to  be  paid  in  the  meantime.  The  father  died  within  two  years, 
but  the  Court  refused  to  relieve  tlie  son.  The  Court  truly  observed, 
that  a  rule  that  ao  heir  should  not  dispose  of  a  reversion  would  be, 
that  an  b^  should  never  be  of  age.  If  the  bargain  had  been  to 
pay  when  the  possession  had,  that  would  have  been  a  purchase  in 
possession,  and  on  account  of  the  great  undervalue  bad.     Had  the 
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bargain  .been  to  pay  so  much  down  in  present  money,  undoubtedly 
it  had  been  good,  elte  there  toaa  an  end  of  all  tales  of  reveriiom, 
and  a  man  uiotUd  bt  tantalized  aith  having  an  ettate  of  which  he 
could  make  no  ute.  The  payment  of  the  interest  tbey  conadered 
the  same  as  buying  the  reversion  for  present  money  paid,  and  the 
agreement  could  not  be  affected  by  the  accident  of  the  early  death 
of  the  father.  That  was  a  chance  on  both  sides,  and  might  have 
happened  otherwise. 

35.  Sir  yf.  Grant,  in  acting  upon  the  rule,  considered  that  to 
the  class  of  expectaBt  heirs  the  Court  seemed  to  have  extended  a 
degree  of  protection  approaching  nearly  to  an  incapacity  to  bind 
themselves  by  any  contract  (2)  (1). 

36.  But  Gowland  0.  De  Faria  has  not  been  approved  of,  and 
later  cases  place  the  doclnne  upon  tlie  right  footing,  and  the  Court 
will,  in  estimating  the  value,  look  at  the  real  market  as  well  as  the 
calculated  value,  in  order  to  ascertain  whether  the  price  be  a 
fair  one  (S). 

37.  Id  a  case  in  Ireland,  before  Hart,  L.  C.  (a),  he  observed  that 
he  was  not  sa^sGed  at  the  time,  nor  was  he  then,  that  Gowland  v. 
De  Faria  was  decided  on  the  true  principles  of  equity ;  but  the 
ground  upon  which  his  objection  turned  seems  to  have  been  the 
length  of  time  which  had  elapsed.  There  were,  he  stated,  material 
facts  in  that  case,  which  do  not  appear  in  the  printed  report,  going 
further  to  disentitle  the  plaintiff.  He  was  not  a  mere  expectant 
*when  he  made  the  contract,  but  a  man  in  possession  of  a  consider- 
able income.  He  expected  an  accession,  but  be  was  opulent  and 
be  was  prudent,  for  he  raised  that  money  qot  to  squander  it,  but  to 
lay  it  out  profitably  in  the  improvement  of  his  estate.  Sir  A.  Hart 
added,  that  he  advised  an  appeal  from  that  decree;  and  it  would 
fa'ave  been  appealed  from,  but  the  plaintiff  submitted  to  a  com- 
prombe. 

33.  In  Hincksman  c.  Smith  (b),  before  Sir  John  Leach,  Master 
of  the  Rolls,  he  observed  that,  in  Gowland  v.  De  Faria,  Sir  W. 
Grant  did  not  consider  himself  as  laying  down  a  new  rule, 
but  as  following  the  current  of  authority,  and  since  that  case  tbe 
rule  had  been  so  far  regarded  as  tbe  settled  law  of  tbe  court ;  that 
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(1)  See  1  3tor7  Eq.  Jur.  (336. 

(2)  See  Earl  of  Chtataifldd  v.  Jtauea,  Whit*  Lead.  Cm.  i 
408.  wul  cam  cited. 
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althotrgh  he  (Sir  John  Leach)  bad  vpon  more  ihan  one  occantm 
judicially  quetiioned  both  the  principle  and  policy  of  the  rah  (1),  yet 
it  woald  not  become  tbat  Court  to  make  a  precedent  in  direct  oppo- 
^tkm  to  it     But  he  decided  the  case  upon  other  grounds. 

39.  Id  a  recent  case  (c)  before  Chief  Baron  Alexander,  he  relused 
to  set  a»de  a  private  sale  of  a  reversionary  interest,  although 
Mr.  Morgan  tlie  actuary's  valuation  was  928/.  6f.,  and  the  price 
paid  was  only  630!.,  rather  more  than  two-thirds  of  the  calculated 
value.  The  learned  judge  coutd  not  briag  himself  to  adopt  the 
principle  laid  down  in  Gowland  v.  De  Faria.  He  observed,  that 
in  Ihe  case  before  bim  the  price  agreed  on  and  actually  paid  was 
in  his  opinion  the  utmost  tbat,  according  to  every  human  prob- 
ability, could  have  been  obtained.  He  did  not  dispute  Mr. 
Morgan's  vahialioD,  but  the  price  put  by  the  actuary  can  never  be 
procured  in  fact ;  the  witnesses  for  the  defendant  prove  it^  and  it 
requires  no  witnesses.  The  price  set  was  the  arithmetical  value. 
Now  no  man  will  part  with  his  ready  money,  and  all  the  advan- 
tages which  ibe  power  over  it  confers,  in  exchange  for  a  future 
interest,  without  some  compensation  beyond  the  dry  arithmetical 
value  of  it.  To  set  this  bargain  aside  would  be  in  e^ct  to  decree 
Ijiat  no  valid  bargain  for  a  reveraion  can  be  made  except  by  auction  ; 
and  he  did  not  know  how  any  other  sale  of  such  an  interest  could 
be  sustained,  unless  judges  proceeded  on  the  same  principle  as  he 
did.  This  would  be  a  very  inconvenient  restmint  on  the  power  of 
the  owners  of  such  prepay.  A  private  sale  is  no  doubt,  sometimes, 
an  imprudent  exereise  of  that  power ;  but  in  many  situations,  and 
under  circumstances  of  no  unfrequent  occurrence,  it  is  wise  and 
provident.  Every  case  should  turn  on  its  particular  circumstances ; 
and  be  thought  there  were  none  in  the  present  case  which,  either 
"according  to  sound  sense,  or  to  any  established  course  of  pre- 
cedents, aSecIed  it. 

40.  In  the  case  of  Potts  v.  Curtis  (d),  the  bill  was  to  compel  a 
transfer  of  some  stock]  tbe  reversion  of  which  bad  been  purchased 
by  private  contract  by  the  plaintiff.  The  purchase  was  made  in 
1812  for  550A  The  claim  was  resisted  upon  the  allegation  of 
inadequacy  of  consideration.  The  plaintifi*  examined  two  auc- 
tioneers to  prove  tbe  value.  The  defendant  examined  two  actuaries, 
an  auctioneer,  aod  a  land  agent ;   and  in  tbe  result  the  purchase 

(i)  You.  filB  (1832). 
(1)  See  1  Story  Eq.  Jur.  }SBS. 
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was  supported.  Tbis  case,  for  the  first  time,  fairl;^  intitxjuced  the 
question  between  the  conflicting  evidence  of  auctioneers  and 
actuaries,  or,  in  other  words,  between  the  market  price  of  reversions, 
and  their  estimated  value  according  to  the  tables.  Lord  L^dhurst 
observed,  that  he  had  made  d  calculation  as  to  the  inadequacy. 
If  the  two  calculations  of  Morgan  and  Ansell,  the  actuaries,  and 
the  avenge  of  tbeir  results  be  taken  on  the  one  side,  and  the  cal* 
culations  of  the  two  witnesses  (or  the  plaintifT,  and  the  average  of 
their  results  be  stated  on  Ibe  other  side,  and  then  the  average  of 
the  whole,  two  on  one  side,  and  two  on  the  other,  be  taken,  the 
result  is  597/.,  that  is,  41L  more  than  the  price  actuallj^  paid,  it 
was  quite  clear  that  Sir  William  Grant,  in  Gowland  «.  De  Faria, 
paused  a  moment  as  to  an  actuarjr's  valuation  ;  but  then,  he  sajrs, 
"  there  is  nothing  opposed  to  it ;  it  is  not  questioned,  but  it  is  ad" 
mitted."  He  (Lord  Lyndhurst)  look  that  as  tbe  basts  upon  which 
he  should  proceed.  It  was  equally  clear,  he  seemed  to  think,  a 
question  might  arise  as  to  whether  an  actuary's  valuation  was  the 
real  value.  Sir  William  Alexander,  in  Headen  v.  Rosher,  states 
that  the  sum  at  which  an  actuary  values  a  reversion  never  can  be 
obtained.  He  (Lord  Lyndhurst)  supposed  it  could  not ;  ibr  why 
should  a  party  choose  to  lock  up  his  money  at  the  ordinary  interest  ? 
Some  deduction  therefore  should  be  made  on  that  account ;  but  in 
tbis  case,  making  no  deduction,  and  taking  tlie  valuations  on  both 
sides,  the  averagn  is  only  47/.  more  than  tbe  money  paid  for  tbe 
reversion.  It  was  unnecessary  for  him  to  say  what  was  the  extent 
of  the  inadequacy  of  consideration  which  would  vitiate  a  contract 
of  tbis  kind,  for  it  did  not  appear  to  him  that  the  consideraticm 
was  inadequate  when  the  subject  was  fairly  considered.  Un- 
doubtedly in  this  case,  Mr.  Morgan  and  Mr.  Ansell,  who  were  both 
actuaries,  and  accustomed  to  make  calculations  of  this  descriptioa 
witb  great  accuracy,  stated  that  they  calculated  the  value  of  this 
reversion  at  considerably  more  than  the  sum  that  was  agreed  to  be 
paid  for  it.  Tbis  brought  him  (Lord  Lyndhurst)  to  the  consider- 
ation *of  the  doctrine  in  Gowland  v.  De  Faria.  In  that  case  there 
was  a  calculated  value,  and  the  Master  of  the  Rolls  not  finding 
that  calculated  value  opposed  by  any  evidence,  considered  he  was 
bound  by  it ;  and  the  calculated  value  being  much  more  than  the 
sum  paid,  he  considered  the  contract  was  altogether  void.  But  he 
(Lord  Lyndhurst)  thought  the  observations  made  upon  that  case 
by  Sir  William  Alexander,  very  judicious  and  very  proper.  He 
says,  "  Calculated  value  is  never  actual  value,  and  no  person  sell- 
Vol.  1.  48  [•321] 
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iag  B  revenioDaiy  bterest  can  ever  expfct  to  get  the  ealcirfated 
nkie."  And  fak  reason  is  extremelj  good  aitd  satislactorj.  Sir 
Witiiam  Alexander,  &erefi»ie,  woidd  have  c«nie  to  the  cOBclusioo 
ffobablf  in  Gowland  v.  De  Faria,  that  according  to  lus  experience, 
be  would  not  bare  been  bomd,  as  the  Master  of  tke  Rolls  con- 
c«v«d  hiaiMU'  to  be,  by  the  eridence  of  the  calcnlated  raine.  The 
Master  of  tbe  Rolls  tbotigbt  tbat  the  calculated  value  being  opposed 
by  mo  other  evidence,  was  ciMKluire  npon  him.  According  to  his 
(Lofd  l^ndhurst*9)  understanding  of  tbe  jodgnient  4^  Sir  William 
Alexander,  be  would  not  have  considered  himself  so  bound ;  he 
would  have  exercised  bis  own  understanding  and  experience,  and 
Bjade  oertaio  deductjois  frora  the  calculated  value ;  but  io  tbe  pre- 
>ent  case  tbey  bave  evid««K«  not  merely  of  the  catenated  value, 
but  evidence  independent  of  it.  Now,  the  evidence  of  tbe  two 
most  experienced  witnesses  oa  tbe  part  of  the  defendant,  those  on 
whose  judgment  be  should  be  disposed  most  to  relj,  Mr.  Morgan 
and  Mr.  Ansel],  was,  that  tbe  calculated  value  amounted  to  7441. 
If  you  deduct,  according  to  cooimoo  experience,  a  third  from  the 
calculated  value,  Uie  proportion  to  which  as  tbe  av«sge  price 
•btained  (e),  it  would  leduce  the  744/.  to  4961.,  whereas  the  sum 
faera  contracted  for  amounted  to  550^  But  the  evidence  on  ibe 
oilier  side,  of  Mr.  Fairtmrtber,  was,  that  it  was  not  worth  to 
Mil  taore  than  530/.:  the  evidence  of  Mr.  Abbott,  tbat  it  was 
■ot  worth  more  than  500/.  Taking,  tberfbre,  tbe  evidence  of 
doDce  of  Mr.  Fairbrolber,  and  the  evideuoe  of  Mr.  Abbott,  who  were 
experienced  persons  in  selling  property  of  this  description,  and  ccui' 
Uasting  tbat  with  tbe  calculated  value,  tbe  estimate  tbey  put  upon 
tbe  property  was  souaetbing  more  than  two-tbirds  of  tbe  calcalated 
value,  and  something  leas  than  the  money  actually  given  for  tbe 
property. 

41.  In  Newtoi  v.  Hunt,  where  Sir  L.  Sbadwell,  V.  C,  relieved 
against  a  sale  by  i»ivate  contract  at  an  undervalue,  he  observed, 
tbat  it  was  insisted  that  the  doctrine  laid  down  in  Gowland  t. 
De  Fatia  was  ovended  by  Ibe  decision  iti  Headen  v.  Rosher. 
*But  it  was  observable  tbat  in  Headen  v.  Rodier,  tbe  only  evidence 
given  by  the  plainlifB  was  tbe  opinion  of  Mr.  Morgan,  and  for 
reasons  which  tbe  V.  C.  stated,  little  reliance  could  be  placed  upon 
tbat  opinion  as  evidence  of  value,  whereas  the  defendant's  evidence 
went  directly  to  prove  that  the  price  given  by  him  was  a  lair  price. 
And  there  was  nothing  in  tbe  case  of  Headen  «.  Roaber  Irom  whicb 

(•)  Sugd.  Vond.  &  Puicti.  239  ;  [lupra,  p.  317.  pi.  SS-l 
1*382] 


by.  Google 


-    or  8U.IS  er  mxwmtmmiAXt  uRiBsan.  Vt9 

it  coold  be  ioferred  that  any  adraiXtges  bad  beeo  undul;-  takea  of 
the  plaintiff  by  tiw  defendaDt.  Tbat  ease  was  decided  id  18S5; 
and  in  1827,  the  case  of  Hiaxaman  «.  Smilfa  occurred,  in  wbick 
Sir  John  Leacb,  Maater  of  tbe  Rolls,  made  the  obserratioaa  before 
<[uoted.  He  (the  V.  C.)  could  not,  iberefore,  consider  the  judg> 
ment  of  the  C.  Q.  in  Headen  v.  Rosber  as  baring  set  aside  tbe 
•utbority  of  Gowland  v.  De  Faiia,  even  with  respect  to  iasdequncy 
of  price  alone.  Sir  William  Grant  howerer  had  before  hijB  a  case 
ID  which  tbe  defradant  did  take  adraBtage  of  tbe  plaintiff's  diffi- 
culties. 

42.  The  decisioQ  of  tbe  case  of  Headen  v.  Rosber  may  be  oapa* 
ble  of  bang  referred  to  the  gitmnds  stated  by  the  Vice-Chaocellor ) 
but  Chief  BaroD  Alexander  clearly  intended  to  decide  that  tbe 
market  value,  and  not  tbe  calculated  one,  is  tbe  tnie  guide  w 
these  cases ;  and  so  the  decision  was  understood  by  Lord  Lyn^ 
hurst,  C.  B. 

.43.  Id  a  recent  case  before  tbe  Vice^Cbancelliw  (/),  where  the 
interest  sold  was  a  perpetual  reotcharge,  which  the  seller,  although 
an  heir,  was  enabled  in  effect  to  sell  in  poesessioQ,  but  a  queetioB 
arose  upon  value,  and  two  actuaries  for  the  seller  gave  the  same 
oridence  as  to  value,  and  were  contradicted  by  two  auctioneers 
and  a  surveyor  for  the  purchaser,  as  to  the  niariiet  value  or  price 
by  public  auctioa ;  the  Vice-Cbanceller,  in  cOBtnsting  tbe  evi- 
dence, observed,  that  both  the  actuaries  singulariy  enough  con- 
curred in  stating  (probably  they  looked  only  at  tbe  tables)  that  a 
sum  named  was  the  vahie  at  ^  time  of  sale,  but  altbougb  cross- 
exammed  as  to  tbe  market  value,  they  did  twt  depose.  But  tbe 
other  three  persons  spoke  of  the  market  value,  and  two  of  these 
witnesses  added,  that  their  estimate  was  made  with  reference  to 
tbe  stale  of  the  money-mariiet  (which  was  a  very  material  circum- 
stance) at  the  time  of  the  sale,  which  they  sud  was  a  very  unfa- 
vorable time  for  the  sale  of  property  such  as  that  in  question.— 
All  the  Judges  therefore  seem  now  to  take  Ae  same  view  of  this. 
question,  for  the  same  point  arose  in  Wardle  v.  Carter  as  in  the 
other  cases,  viz.  which  is  to  be  looked  at,  the  calculated  value  of' 
the  market  price,  and  it  makes  no  difierence  whether  tiie  rule  is' 
Applied  (o  a  reversion  or  to  a  subject  like  a  rentcharge  in  pos- 
session, although  when  the  value  is  asceruined,  a  consideratioB 
might  be  deemed  adequate  in  the  one  case,  which  would  be  inade- 
quate in  the  other. 

(J)  W«rdl«  «.  Cuter,  7  Sn.  *M. 
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44.  In  a  late  case  in  the  House  of  Lords  (g)  the  later  authorities 
were  fully  reviewed  and  established,  so  that  dow  in  such  cases,  the 
question  is,  Was  the  fair  market  price  given  ? 

45.  In  a  case  (h)  where  a  tradesman  for  301.  paid  at  the  time  of 
the  agreement,  and  570!.  further  part  of  770/.  to  be  paid  at  the 
time  of  the  conveyance,  sold  eight-twelt\hs  of  a  property  in  re- 
mainder expectant  upon  his  father's  death,  and  300/.  was  to  be 
retained  by  the  purchaser,  in  order  that  if  he  were  obliged  upon 
the  purchase  of  the  remainbg  shares  to  give  more  than  lOOL  a 
piece,  he  might  reimbuise  himself  the  excess,  and  pay  the  residue 
to  the  seller,  and  he  was  to  pay  interest  on  the  200/.  in  the  mean- 
time, the  bill  was  Sled  by  the  purchaser  for  a  specific  performance. 

The  witnesses  differed  as  to  the  value,  but  the  Lord  Chief  Baioa 
dismissed  the  lull  as  too  favorable  a  bargain  for  the  purchaser. 
The  plaintiff's  witnesses  were  fanners  and  tradesmen,  aod  in  the 
opinion  of  the  Court  they  overvalued  the  father's  life  interest.  It 
was,  the  Chief  Baron  said,  thrown  upon  the  plaintiff  to  make  out 
a  case  of  adequacy,  in  order  to  entitle  himself  to  a  decree,  and  he 
had  not  done  it  in  the  way  he  ought  ;  it  was  incumbent  on  him  to 
have  a  valuation  of  the  property  made  by  a  competent  valuator, 
and  an  actuary  should  have  stated  what  was  the  value  of  tiie 
father's  life  interest,  and  what  would  have  been  a  fair  consideration 
for  the  reversionary  interest  upon  a  view  of  all  the  circumstances. 
He  thought  no  man  capable  of  dealing  prudently  for  bis  own  inter- 
ests (and  the  seller's  condition  was  represented  to  he  that  of 
extreme  indigence,  ignorance,  imbecility  of  intellect,  and  faabttua) 
inebriety),  could  have  acceded  to  the  stipulation  as  to  the  SOOJL, 
by  which  it  in  fact  depended  upon  the  conduct  of  the  vendee  of  the 
estate  whether  be  should  ever  receive  mm^  of  the  residue  of  the 
purchase-money  or  not. 

46.  Upon  the  evidence  of  surveyors  as  to  value,  Lord  Lyodhurst 
has  observed,  that  he  had  been  so  long  accustomed  to  courts  of 
justice  and  to  evidence  of  that  description,  he  had  seen  so  much  of 
its  flexible  character,  aod  its  means  of  adapting  itself  to  the  interest 
of  the  par^  on  whose  behalf  the  evidence  is  given,  that  he  placed 
very  littie  reliance  upon  evidence  of  this  nature  (i). 

*47.  In  a  late  case  (k),  Sir  John  Leach  held  that  the  rule  did  not 
extend  to  sales  by  auction.     He  said,  that  the  principle  of  the  rule 


(A)  Rjle  V.  SwindGlli,  M'CleL  619.       Fox  e.  Wrigbt,  6  lUdd.  111. 
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could  not  be  applied  to  sales  of  reversion  t>y  auction.  There  being 
DO  treaty  between  rendor  and  purchaser,  there  can  be  no  opportu- 
nity for  fraud  or  imposition  oo  the  part  of  the  purchaser.  The  sale 
by  auction  is  evidence  of  the  market  price.  It  was  said,  that  pre- 
tended sales  by  auction  may  be  used  to  cover  private  bargains  ; 
where  sucb  cases  occur  they  will  operate  nothing.  It  has  been 
truly  observed,  that  this  case  establishes  the  above-mentioned  pro- 
position, Uiat  the  market  price  is  the  thing  to  he  looked  at ;  for 
if  the  market  price  is  not  the  thing  to  be  looked  at,  how  is  it 
established  that  a  sale  by  auction  is  within  the  rule,  for  a  sale  by 
auction  is  a  means  of  ascertaining  the  market  price  (T)  (I). 

48.  And  if  a  sate  by  private  contract  of  one  lot  be  oppressive,  it 
may  be  relieved  against,  although  the  lot  be  assigned  by  the  same 
instrument  with  anotlier  lot  sold  by  public  auc^n,  in  respect  of 
which  no  relief  cao  be  granted  (m). 

49.  It  has  also  been  held,  that  the  rule  does  not  apply  to  a  sale 
by  a  father,  tenant  for  life,  and  his  son  tenant  in  tail  in  remainder, 
for  they  form  a  vendor  with  a  present  interest,  and  meet  a  pur- 
chaser with  the  same  advantages  as  if  a  single  person  bad  the 
whole  power  over  the  estate  (n). 

50.  So  where  the  seller  bad  an  annuity  of  5001.  a  year  for  the 
joint  lives  of  himself  and  his  father,  remainder  to  his  father  for 
life,  with  remainder  to  himself  in  fee ;  a  sale  by  him  of  a  perpetual 
rentcharge  of  500/.  was  supported,  as  he  stood  in  the  situation  of 
a  person,  who,  if  the  purchaser  did  not  make  the  objection,  might 
be  considered  as  capable  of  selling  s  perpetual  rentcbarge  of  500/. 
a  year  in  possession  (o). 

51.  So  again,  the  case  of  a  mere  expectant,  entirely  without 
present  enjoyment,  differs  from  the  case  of  a  man  in  possession, 
and  who  having  the  rents  and  profits,  bargains  with  his  tenant  for 
an  extension  of  his  term,  and  equity  has  no  business  to  meddle 
with  such  a  case  as  this  more  than  witli  any  ordinary  transaction. 
One  havmg  the  absolute  dominion  is  not  bound  to  wait  until  the 
actual  expiration  of  a  term  to  make  a  new  contract,  nor  b  tliat  the 
kind  of  reversionary  interest  which  courts  of  equity  have  ever  pro- 
tected in  this  way  (|»). 


(m)   Newton  v.   Ihmt,   5   Sim.   fill 
(1833). 

(n)  Wood  V.   Abler,   ^  Modd.  117; 

(1)  See  1  Story  Bq.  Jnr.  f338. 
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•53.  In  Baker  v.  Bent  (j),  where  the  bill  was  filed  to  sot  aside 
for  undervalue  a  sale  of  a  reversion  expectant  upon  the  death  of 
a  tenant  fw  life  without  issue  male,  and  subject  to  charges  in 
other  events,  the  Master  of  the  Roils  said,  that  the  probability  that 
a  testator  of  sixty-three  will  marry  and  have  issue,  depending  upon 
the  habits  and  disposition  of  the  party,  and  the  actndenta  of  life,  is 
not  the  subject  of  estimate  or  calculation,  and  he  put  out  of  bis 
coo»deratioo  all  evidence  which  aSected  to  set  a  value  on  that 
conUngency.  But  as,  in  the  case  before  him,  the  purchaser  at  the 
beginning  of  the  treaty  was  not  aware  that  such  a  contingency 
existed,  and  he  put  a  value  upon  the  plaintiff's  interest,  as  if  the 
reversion  were  actually  to  take  effect  upon  the  death  of  the  tenant 
for  life;  and  when  be  afterwards  discovered  the  contingency  be 
proposed  to  deduct  one  half  of  the  sum  be  had  just  offered,  and 
that  proposal  was  ultimately  tlie  basis  of  the  agreement;  the 
learned  Judge  referred  it  to  the  Master  to  inquire,  what  was  the 
value  of  the  reversion,  supposing  it  had  been  to  take  effect  cer- 
tainly at  the  death  of  the  tenant  for  life,  and  by  declaring  that 
one  half  of  such  value  is  to  be  deducted  in  respect  of  the 
contingency, 

53.  It  must  not,  however,  be  understood,  that  because  (here  is 
a  contingency  which  is  not  strictly  the  subject  of  valuation,  a  pur- 
chaser can  sustain  a  purchase  at  an  undervalue. 

54.  It  has  been  laid  down  as  a  general  rule,  that  when  one  pur- 
chases an  annuity  or  a  reversionary  interest,  or  in  expectancy,  if 
that  is  quarrelled  with,  on  the  ground  that  the  grantee  or  vendee 
did  not  pay  the  full  valuable  consideration  stipulated  to  be  paid  by 
the  deed,  and  the  fact  be  so,  the  Court  will  set  that  aside  as  an 
annuity,  or  sale  of  a  reversionaiy  or  expectant  interest,  and  cut  it 
down  to  a  loan  (f). 

55.  The  practice  has  been  condemned  of  signing  an  attestadon 
of  payment  of  the  purchase-nKiney,  where  no  money  passes  (<). 
But  a  mere  mis-statement  of  the  consideration  would  not  in  itself 
be  sufficient  to  vitiate  a  contract.  Conveyancers  are  in  the  habit 
of  stating  the  consideration  in  deeds  differently  from  what  it  really 
is.  To  give  a  familiar  instance,'  suppose  a  purchaser  of  an  esUle, 
who  has  not  the  whole  of  the  purchase-money  ready  to  pay  down, 
and  the  parties  agree  that  a  portion  of  it  shall  remain  in  his  hands, 
and  be  secured  by  a  mortgage  on  the  estate ;  the  deed  may  state 


tobiiu,  1  Mood,  k  Halk.  IBi.  (>)  Be*  I  UxiOoj,  SS9. 
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the  entire  sum  to  be  paid,  and  a  receipt  may  be  signed  and  indorsed 
on  the  coDTeyance  for  the  whole  sum,  and  by  a  subsequent  deed  of 
•the  next  day,  reciting  that  so  much  of  the  purchase-money  remains 
unpaid,  the  estate  may  be  mortgaged  fcff  the  residue,  yet  such  a 
inis-statenieiit  will  not  vitiate  the  contract,  but  in  such  a  case  the 
consideration  is  in  accordance  with  the  actual  agreement  of  the 
parties  ;  it  is  not  the  case  of  one  consideration  bargained  for  and 
another  giTeo,  so  that  a  mere  false  statement  would  not  in  itself 
necessarily  vitiate  a  deed.  But  false  statements  must  always  have 
great  weight,  and  there  may  be  cases  where  a  false  statement  of 
itself  may  destroy  the  whole  transaction  (t). 

56.  It  must  be  remarked,  that  we  hare  no  certain  rule  by  which 
the  inadequacy  of  a  consideration  can  be  ascertained.  Our  law, 
indeed,  hath  in  one  instance  (m)  adopted  the  rule  of  the  civil  law ; 
by  which  no  consideration  for  an  estate  was  deemed  inadequate 
which  exceeded  half  the  real  value  of  the  estate  (1)  ;  and  Lord  Not- 
tingham wished  the  rule  universally  prevailed  in  England  (x). 

57.  If  a  bill  for  relief  be  delayed  for  a  great  length  of  time  (y)  (2-), 
or  the  vendor,  with  full  notice  of  all  the  circumstances,  and  of  his 
light  to  set  aside  the  contract,  confirm  the  purchase  (z)  (3),  equity 
will  not  relieve  against  the  sale,  although  the  aid  of  the  Court  could 
not  originally  have  been  withheld, 

58.  Where  a  sale  is  set  aside  on  account  of  the  inadequacy  of 
the  consideration,  it  is  upon  the  principle  of  redemption,  and  the 
conveyance  will  stand  as  a  security  for  the  principal  and  interest, 
and  even  costs  (a)  (4)  ;  but  compound  interest  will  not  he  allowed, 

(C)  Bowen  v.  Kirwan,  Llo.  &  Goo.  t.  Roche  v.  O'Brien,  1  Ball  &  Beatty,  330 ; 

Sugd.  66,  67  ;  Gibson  v.  BuaB«ll,  2  You.  «u;ini,  ch.  i,  e.  6. 

t  Col.  C.  C.  101,  (o)  TwisletoQ  0.  Griffirti,  1  P.  Wms. 

(u)  Fide  Duko,  ITT  ;  at  ia/ra,  ch.  22  ;  310  ;  Owynne  v.  Heaton,  1  Bro.  C.  C.  1 ; 

andsecBaldwiiit'.Bochfart,2  Ve5.617,  Peacock  t.   Evbdr,  16  Yea.  jun.  S12  ; 

dted.  Bowes ti.  Heaps,  3  Vca.  ft  Bea.  117;  but 

(x)  See  Nott  v.  HUl,  2  Cha.  C«.  120  ;  in  Nicola  v.  Uould,  2  Ves,  423,  Lotd 
1  Trest.  £q.  119  1  (Jrotiai  ile  Jure  Belli  Ilnrdwicke  thought  ha  could  not  set 
"    ■    '    "       ■"-■'■  ggjdg  the  purchase  without  making  the 
putchaacr  pay  costs  ;  and  see  Baush  c. 
Price,  1  Wila.  3M ;  Gowland  v.  Do  Faiia, 
IT  Ves.  jun.  20 ;  Morony  v.   O'Dea,  t 

(j)  Cole  V.  Oibbons,  3  P.  Wmi.  290  [  Ball  ft  Beatty,  109,  and  the  Keportera' 

CheeterOeld  d.  Jaosson,  1  Atk.  301;  2  note;  Uilliard  o.  Gambel,  Tomly.  375, 

Ves,  6*0.     See  Baugh  e.  Price,  I  'Wila.  n. ;  Wood  r.  Abrey,  3  Madd.  ilT  ;  Bau- 

320  ;  Motao  i.  Koyal,  12  Vea.  jnn.  36fi  ;  trie  c.  Watson,  3  Uyl.  &  Kee.  339. 

(t)  See  Seymoui  v.  Delancey,  6  John.  Ch.  322. 

(2)  Ante.  276,  277. 

(3)  Ante,  27S  to  277 ;  1  Story  Eq.  Jur.  {345. 

U)  1  Story  Eq.  lot.  izu :  Boyd  r.  Dualap,  1  John.  Ch.  478,  482,  483 :  Sands 
V.  Codvise,  4  John.  fi3ti,  508,  fiBS ;  Gwynne  v.  HeatoD,  1  Bron-n  C.  C.  (Perkins'* 
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however  long  the  purchaser  has  been  kept  out  of  his  money  (i)  ; 
in  many  cases,  therefore,  the  seller  is  not  merely  relieved  against  the 
contract,  but  a  considerahle  benefit  is  given  to  him  at  the  expense 
of  the  purchaser.  In  a  late  case,  where  interest  had  been  paid  on 
the  purchase-money,  the  payments  were  considered  to  be  of  prin- 
cipal and  not  interest,  and  the  seller  was  charged  with  interest  on 
*all  the  sums  received  by  him,  whether  received  as  interest  or  as 
principal  (c)  (1). 

59.  So  the  purchaser  will  be  allowed  for  lasting  and  valuable 
improvements,  and  will  not,  like  a  mortgagee,  be  charged  with  what 
without  wilful  default  he  might  have  made  (rf)(2). 

60.  If  it  be  agreed,  that  the  price  of  an  estate  shall  be  fixed  by  a 
third  person,  and  such  person  accordingly  name  the  sum  to  be  paid 
for  tlie  estate,  equity  will  compel  a  performance  m  vpcde  ;  but  if 
the  referee  do  not  act  fairly,  or  a  valuation  be  not  carefully  made, 
execution  of  the  conlract  will  not  be  compelled ;  especially  if  there 
be  any  other  ground  upon  which  the  Court  can  fasten,  as  a  bar  to 
its  aid  (e).  But  generally  speaking,  the  question  is  not  what  is  the 
real  value,  for  the  parties  have  made  the  arbitrator  their  judge  in 
that  point ;  they  thought  proper  to  confide  in  his  judgment,  and 
must  abide  by  it  unless  they  can  make  it  plainly  appear  that  he  has 
been  guilty  of  some  gross  fraud  or  partiality  (y)  (3). 

61.  By  the  civil  law,  also,  a  price  was  considered  sufficiently 
certain,  if  it  was  to  be  fixed  by  a  person  named,  and  such  person 
accordingly  fixed  the  sum  :  hut  it  appears  by  the  Institutes  [g), 

JQn.  60JS ;  tee  OourUy  e.  Daks  of  Som- 
erset, 19  Vm.  jun.  429. 
tYt ;  Hce  en.  «,  a.  a.  (/)   Belchiei  v.    Keyndde,   2  Lord 

(rf)  Slun-aj  V.  PnJmer,  vhi  tup.  Keny.  2d  part,  91,  per  Sir  John  Strangfc 

(e)  Emery  ».  Wase,  5  Ves.  jun.  8*6  ;  (?)  III.  iiiv.l.  For  th«  cases  Briaiiig 
8  Ves,  jun.  50fi  ;  Hall  u.  Warren,  9  Ves.     out  of  this  rule,  ride  Vinnios,  67*. 

«d.)  11,  nndinnotci  llemal  v.  Doneeal,  1  BUgh  (N.  3.)  fi9*  ;  Boyntono.  Hubbard. 
7  Mass.  120(  Wharton  s.  May,  5  Vesey  (Sumnor's  ed.)  27,  note.  But  a  deed, 
fi^udulcnt  in  fact,  is  absnlutely  void,  and  u  not  i>ennitted  to  stand  as  a  aeciuity 
for  any  purpose  of  rein:ibursemcnt  oi  indemnity.  Sanda  o.  Codwise,  *  John, 
ess,  5D8,  699  ;  Bnrd  v.  Dualap,  1  John.  Ch.  4S2  ;  Fonbl.  Eq.  B.  1,  ch.  i,  f  13  and 
notes  :  Jones  e.  Unbbard,  6  Manf.  261. 

(1)  See  Doggett  r.  Emerson,  1  TVoodb,  &  Klinot,  196,  208. 

(i)  See  llichardBO"  r.  M'Kinson,  Litt.  SoL  Cns.  285  ;  Craig r.  Martin,  3  J,  J. 
Mar>h.55;  Bullock  v.  BccmisH,  1  A.  K.  Marsh.  *34 ;  Thompson  c.  Mason.*  Bibb, 
107 ;  Itlorton  >.  Kidgcway,  3  J.  J.  Marsh.  2S7 ;  Witherapoon  c.  Anderson,  3  Des- 
ana.  215  ;  M'CrBckeni>.  Sanders,*  Bibb,  611;  Searcy  c.  Beardon,  1  A.  K.  Marsh. 
2 ;  Clay  n.  MUIci,  2  Litt.  280  ;  Williams  v.  Rogers,  2  Dana,  376 ;  Pugh  p.  Boll, 
1  J.  J.  Marsh.  10*  ;  Frink  v.  M'Kcoun,  *  J.  J.  Marsh.  170  ;  Orilfith  v.  Depew,  3  A. 
K.  Marsh.  180. 

(.■i)  Sec  Brown  r.  Bellows.  4  Hek.  179 ;  UndorhiU  v.  Van  CorUandl,  2  John. 
Ch.  339  ;  I'othior,  Contracts  of  Sale,  p.  1,  {2,  art.  2  j2,  pL  2*. 
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"  Inter  vettrtt  tatii  t^undeque  Ave  Adntatw,  cotutarettte  venditio, 
an  non." 

69.  Such  arbitrators  imy  take  the  opinion  of  a  third  peraon  as 
evidence,  but  tbey^  cannot  merely  delegate  their  authoritjr  ^A)  ^I). 

63.  If  an  agreement  be  made  to  sell  at  a  fair  valuation,  the  Court  viH 
execute  it  although  the  value  is  not  fixed.  For  as  do  particular  means 
of  ascertaining  the  value  are  pointed  out,  there  is  nothing  to  pre- 
clude the  Court  from  adopting  any  means  adapted  to  that  purpose(i). 

64.  But  where  parties  agree  upon  a  specific  mode  of  valuation, 
as  by  two  persons,  one  chosen  by  each,  unless  the  price  is  fixed 
in  the  way  pointed  out,  the  Court  cannot  enforce  the  perform- 
ance of  the  agreement,  for  that  would  be  net  to  execute  thdr 
agreement,  but  to  make  a  new  one  for  them.  Therefore,  where  the 
agreement  was  to  sell  at  a  valuation  by  arbitrators,  to  be  appointed, 
or  their  umpire,  and  arbitrators  were  appointed,  and  different  as  to 
*value,  and  could  not  agree  upon  an  umpire,  the  Court  refused  to 
interfere  (k").  An  umpire  we  may  observe  must  be  cAoien ;  a  nomi- 
natioD  by  cbaoce  or  lot  is  wrong,  and  the  clerks  of  the  attorneys 
are  not  competent  to  hind  their  principals  and  the  parties  by  a 
consent  to  a  nomination  by  lot  (Tf, 

65.  As  regards  the  necessity  of  having  the  price  fixed,  our  law 
accords  with  the  civil  law  (n).  The  same  rtile  is  adopted  in  the 
Code  Napoleon  (n).  After  stating  that  the  price  ought  to  be  fixed 
by  the  parlies,  it  adds,  "  II  pent  cependant  etre  laisse  a  I'arbitrage 
d'un  tiers :  si  le  tiers  ne  veut  ou  ne  peut  faire  I'estimation,  il  n'y  a 
point  de  vente." 

66.  If  therefore  the  medium  of  arbitration  or  umpirage  is  resorted 
to  for  settling  the  tenns  of  a  contract,  aud  fails,  equity  has  no 
jurisdiction  to  determine  that  though  there  is  no  contract  at  law, 
there  is  a  contract  in  equity :— If  the  instmment  assume  that  the 
award  shall  bind  the  parties  personally,  the  death  of  one  of  them 
before  the  award  will  of  course  be  a  countermand  of  the  submission 
at  law,  and  equity  cannot  enforce   the   contract  (o).     So  if  the 

(A)  Hopcraft  0.  Hickman,  2  Km.  &  iun.  31;  Fritcliaid  *.   Ovey,  1  Jte.  & 

Stu.  180;  Andenon  r.  WnlUce,  3  Clu.  Walk.  398. 

ft  Fin.  2S.  <l)  In  rt  Greenwood  c.  Utterington,  B 

(>)  See  14  Ves.  jun.  407.  AdoL  &  Ell.  699. 

(k)  MUnea  v.  Gery,  14  Vei.  jau.  400  i  (m)  Vide  npra. 

Qiegory  «.  Mlztkell,  IS  Ves.  juu.  32S  ;  (n)  Code  Ciril,  LIt.  8,  TM,  6,  ch.  I,  b. 

Ooarlay  v.  D^e  of  Somereet^  19  Vee.  1592. 

ion.  429.    Sm  Cooth  o.  JaokMO,  A  V«t.  (a)  Blnndell*.  Brettaigh,  17  Tes.  jun. 
232 ;  and  tee  S  Ve*.  Jan.  84. 

mdl 
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M^traton  ore  oHmed,  «nd  one  pirty  refuses  to  execute  the  arbi- 
Iration  bond,  as  it  is  not  certain  that  any  award  will  ever  be  made, 
equity  will  not  interfere  ;  fof  the  relief  sought  is  a  specific  perform- 
ance by  the  defendant  conveying  at  such  price  as  the  arbitralon 
named  shall  hereaAerfix,  and  do  award  may  ever  be  made  (p)  (!)■ 

67.  This  proves  that  neither  of  the  parties  to  such  an  agreeoient 
can  be  compelled  to  nomioate  an  arbitrator  under  the  agreenieat. 
The  very  point  was  decided  in  the  case  of  Agar  v.  Macklew  (^). 
A  covenant  was  contained  in  a  lease  that  the  lessees  might  pur- 
chase the  revemoD  at  a  valnatioo  by  two  persons,  one  to  be  named 
by  the  lessor,  and  the  other  by  the  lessees,  who  were  to  Fame  an 
umpire.  The  lessor  refused  to  name  an  arbitrator,  and  upon 
demuner  it  was  held  that  the  lessees  could  not  file  a  bill  for  a 
^>ecific  performance,  or  to  compel  the  lessen*  to  nominate  an 
arbitrator  (I). 

*<68.  But  where  the  seller  and  purchaser  mutually  agree  to  refer 
the  price  to  a  third  person  named  in  the  agreement,  and  the  seller 
covenanted  for  herself  and  her  hdrs  to  surrender  the  estate  to  the 
purchaser,  and  the  purchaser  covenanted  for  himself,  hie  execa- 
tors,  &c.,  to  pay  her  the  money,  the  agreement  was  enforced 
■Itbough  the  seilet  died  before  the  award,  because  the  Court  said 
tbie  v/M  an  a^reemeot  to  be  executed  by  the  parties  or  their  rep- 
reaeotatires,  aod  not  an  authmty  to  be  determined  by  their 
deaths  (r). 

69.  And  a  party  may  Innd  himself  by  acquiescing  in  an  award 
not  made  in  the  manner  required  (i).  And  in  a  case  where  the 
contract  of  sale  was  for  twenty-five  years'  purchase,  on  as  annual 
value  to  be  fixed  by  a  certain  day,  by  referees  named,  and  the 
(wller  prevented  the  valuation  from  being  made,  if  was  lield  that 
he  should  not  be  allowed  to  avail  himself  of  his  own  wrong.  The 
Court  would  compel  him  to  permit  the  valuation  to  be  made 
according  to  the  contract  (t). 

70.  If  a  party  having  agreed  to  sell  at  a  price  to  be  fixed  by 

(p)  Wilka  V.  Darifl,  8  Mer.  607 ;  Daly  (r) BelcMei ».  Reynoldi. 2 Lord Keny, 

■■  DuKgan,  1  Ii.  Eq.  Rep.  311.  2d  parti's;. 

(j)  V.  C.  9  Not.  182S,  MS.  i  2  am.  &  (*)  See  17  T«.  Juq.  241. ' 

Sta.  164,  S.  C.  (f)  Mor»e  c.  Merest,  6  Madd.  2S. 

(I)  For  the  new  powera  given  to  Bcbitrat4MS  spprfnted  by  nil«  of  Court,  or  tb« 
like,  Me  3  &  4  WilL  4,  c.  42,  a.  39,  40,  41,  EngUnd ;  3  &  4  Vict.  c.  lOfi,  b.  63,  84, 

66,  Ireluid. 

(1)  BeeToboy  r.  Coonty  of  Biiitol,3  Story  C.  C.  800  ;  1  Story  Eq.  Jnr.  (103. 
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r^erees  wbo  are  nataed,  without  cause  revoke  his  authoiitf  before 
the  price  is  fixed,  equity  will  not  interfere  by  iojuDctioo  to  prevent 
the  purchaser  iroin  taking  possession  or  the  like  uoder  the  agreo' 
meat,  for  it  is  said  a  plaiDtiff  is  not  at  liberty  to  ask  the  aid  of  a 
court  of  equity  ia  respect  of  an  act  done  by  him  against  good 
faith  (u). 

71.  Where  two  persons  agreed  that  a  mOiety  of  a  piece  of  laud 
(of  which  one  of  them  had  ^e  other  moiety,  and  the  entirety  oi 
which  when  obtained  was  to  be  subject  to  certain  ^pulation^ 
between  them),  should  not  he  purchased  by  either  of  them  aattl 
they  had  agreed  upon  a  sum  to  be  given  Ibr  ft ;  it  was  held  that 
neither  of  them  had  a  right  to  say  "  This  agreement  shall  never  he 
carried  into  effect,  because  I  will  never  agree  oo  a  price ;  I  wQI 
not  only  prevent  the  performance  of  the  agreement,  but  will  prevent 
you  from  ever  becoming  owner  of  the  land  either  with  me  or  inde- 
pendently of  me"  (a:)  (1). 

79.  Where  the  award  is  actually  made,  and  the  contract  to  refer' 
b  made  by  agreement  a  rate  of  Court,  yet  an  attachment  will  not 
be  granted,  but  tile  parties  will  be  left  Co  their  remedy  by  action 
under  the  conliact  (y). 

I,  LorI  Dnaccunon,  9  Sim,    Hucoiirtii.EiiubDttom,  IJBo.&Welk. 

....         ...        jjj_ 

(z)  Horns  s.  'Hiiiiiiiiii,  1  Beav.  411. 
(y>  In  n  Lm  Hid  Eemingwty,  3  Nav. 
&  Mad.  mo. 

(1)  But  if  an  agneiBent  be  nuds,  mbjMt  to  «  condttlaii  that  the  prico  thweof 
■hall  be  sfterwarda  aacertain«d  by  the  parties,  and  one  of  the  partial  die  without 
•ny  price  being  agreed  upon,  luch  agreement  im  too  Incomplete  and  accertain  td 
be  carried  into  ezecntion  bj  a  court  of  equity.     GtrahMn  0.  Call,  5  HonL  3Sfl. 
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fiiUi  though  life  drop*. 
37.  Whtn  nOar  may  nfoiii 


purchoit-Mon^w 
29.  SMt  of  lift  nnntiity 

SI.  StBtrtobtBometmoK 


1.  A  TBKDEE,  being  oquitable  owner  of  the  estate  Irom  the  time 
of  the  contract  Ibr  sale  (1),  must  pay  the  coo^deration  for  it,  although 
the  estate  itself  be  destroyed  between  the  agre^nent  and  the  cod- 
veyance ;  and  on  the  other  hand,  he  will  be  entitled  to  any  benefit 
which  may  accrue  to  the  estate  in  (he  intenm  (a). 

2.  Nevertheless  this  doctrine,  however  it  may  seem  to  How  from 
the  rales  mentioned  in  the  preceding  chapter,  has  never  been  deci- 
ded till  lately. 

3.  For  in  Stent  v.  Baily  (i),  the  master  of  the  Rolls  said,  "If 
I  should  buy  a  house,  and  before  such  time  as  by  the  articles  I  em 
to  pay  for  the  same  the  house  be  burnt  down  by  casualty  of  fire, 
I  sbaU  not  in  equity  be  bound  for  the  house"  (c)  (2). 

4.  So  upon  a  sale  of  a  leasehold  for  lives  ((f),  previously  (o  the 
conveyance,  one  of  the  lives  dropped  ;  and  although  Lord  Keeper 
Wright  decreed  a  specific  performance,  yet  the  report  states,  that 
he  seffined  to  think,  that  if  oil  the  lives  had  been  dropped  before  the 
conveyance,  it  might  have  been  another  consideration,  for  that  the 
money  was  to  be  paid  for  the  conveyance,  and  do  estate  being  left, 
there  could  be  no  conveyance. 

5.  The  case  of  Cass  «.  Rndele,  as  it  is  reported  in  Vernon  (e),  is 
an  authority  against  the  (ftchtm  of  the  Master  of  the  Rolls,  in 
Stent  V.  Baily ;  but  it  appears  (/)  that  the  case  is  mis>stated  b 
*Veroon,  and  that  the  decree  was  founded  on  a  good  title  having 
been  conveyed. 

6.  In  a  late  case  (^),  however,  where  .i4  had  contracted  for  the 
purshase  of  some  houses  which  were  burned  down  before  the  con- 
veyance, the  loss  was  holden  to  fall  upon  him,  althou^^  the  houses 
were  insured  at  the  time  of  the  agreement  for  sale,  and  the  vendor 

(a)  3ee  2  Pcnr.  on  ContrBcU.  61.  (/)  Sm  1  Bro.  C.  C.  1£7,  n. ;  and  the 

(&)2F.Wiii«.220)Be«Bac<m(F.%tap-  dqU  to  lUittu  edit.  ofVenion. 

•on,  8  MeM.  &  WeU.  7B.  (a)  Paine  r.  Heller,  6  Vei.  Jan.  349  ; 

(c)  As  t«acddents  before  the  contract,  uuC  see  Poole  v.  Shergeld,  2  Bro.  C.  C. 


(c)  As  t«acddents  before  the  contract,  sod  see  Poole  v.  Shergeld,  2  Bro.  C.  C. 

unknown  to  the  jwTtiaH,  leap.  71.  US;  Berele.  Huwev,  2  Ball  I:  Beatty, 

iS)  White  i>.  Niitt,  1  P.  Wms.  S2.  280 ;  Harford  e.  Pomer,  1  Madd.  531. 
<•)  2  Venu  280. 


(3)  See  Comha  c.  Fuher,  3  Bibb,  340. 
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permitted  the  iDsuriDce  to  expire  widiout  giving  Dotice  to  the 
Teadee:  Lord  EldoD  being  of  opinion,  that  no  solid  objection 
could  he  founded  on  the  mere  effect  of  the  accident ;  because,  as  the 
party  by  the  contract  became  in  equity  the  owner  of  the  premises, 
tfaey  were  his  to  all  intents  and  purposes  (I). 

7.  This  deci»on  proceeded  on  the  only  principle  upon  which  it 
cao  be  supported — that  the  purchaser  was  in  equity  owner  of  the 
estate.  And  therefore,  in  a  case  where  a  similar  accident  happened 
to  an  estate  sold  before  a  Master,  and  the  report  had  only  been 
confirmed  nui,  the  loss  was  holdea  to  fall  on  the  vendor  (h)  ;  but 
in  a  latter  case  (t),  of  a  purchase  before  the  Master  of  a  life  ioterost, 
where  the  report  had  been  confiimed,  and  the  question  was  from 
what  time  the  purchaser  was  entitled  to  the  income.  Lord  Eldon 
asked  if  anything  could  turn  upon  the  report  not  being  confirmed. 
There  was  a  case,  he  said,  about  a  house  being  burned  down  before 
Uie  confirmation  of  the  report.  But  if  the  tenant  for  life  had  died 
the  same  night,  must  not  the  purchase-money  have  been  paid  ?  This 
is  a  distinction  between  a  deslniction  of  the  property  by  accident 
b  efbre  ^e  confirmation  of  the  report  and  the  dropping  of  a  life— 

an  uncertain  interest— for  which  the  property  was  held. 

8.  The  consequence  of  the  rule  is,  that  if  after  the  contract  the 
estate  he  improved  in  the  interval  between  the  contract  and  the 
conveyance,  or  if  the  value  be  lessened  by  the  failure  of  tenants  or 
otherwise,  and  no  fault  on  either  side,  the  vendee  has  the  benefit 
or  sustains  the  loss  (k). 

*9.  If  a  purchaser  is  guilty  of  delay,  taking  frivolous  object imis 
to  the  title,  he  will  not  he  allowed  any  benefit  accruing  in  the 
interval  which  can  be  separated  from  the  estate  itself. 

10.  This  can  hardly  be  laid  down  as  a  general  rule,  but  it  seems 
to  be  the  point  decided  in  Wy  vill  v.  Biabop  of  Exeter  (I),  where  a 
purchaser  of  an  advowson,  who  bad  objected  to  the  tiUe  for  several 

(0  AnBonp.  Towgood,  1  Jao.  &  Walk, 


(I)  In  the  2d  vol.  of  CalL  of  DocU.  p.  SB,  me  tho  two  following  cagca ;— The 
peiil  of  B  house  sold,  and  thereafter  burnt,  iraa  (bund  to  be  the  bayer'H,  thougli. 
the  duWwitioD  bore  an  obligement  to  put  the  bayei  in  poBMSuon,  becaiue  the 
bayor  did  voluntarily  take  possesaion  and  lebuild  the  house,  and  likewise  wu 
enEBoffedbeforathe burning.  Hunter  v.  WilBoiu.—A house baught  being  bomt, 
the  Lordi  found,  that  the  property  being  tiansferred  to  the  buyer,  by  his  being  enie- 
offed,  and  the  keys  being  offered  to  liii^,  the  accidental  loss  mu»t  follow  the  buy- 
or,  attbongh  there  was  a  part  of  the  price  unpaid,  there  beins  a  difference  about  it, 
which  waa  referred  to  some  Mends  ta  be  detennined,  and  which  they  had  not 
done  when  the  burning  happened.     Atchison  e.  Dickson. 
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years  without  filing  a  bill,  but  who  was  a  defradaut  to  a  suit  by 
s  creditor  of  the  seller,  wbo  bad  died  after  the  contract,  was  held 
not  to  be  entitled  to  a  vacancy  occasioned  by  resigaatioD,  although 
he  was  lefl  at  liberty  to  complete  bis  purchase  when  the  liring  was 
full.  Macdoaald,  C.  B.  said  the  result  of  the  cases  on  this  point 
was,  that  where  a  purchaser  has  actually  accepted  a  title  after 
contract  for  sale,  if  advantage  arise  on  either  side  bef(N%  the  exe- 
cution of  the  conveyance,  as  by  the  lapse  of  a  life  in  the  meanlime; 
a  court  of  equity  will  eofocce  a  specific  performance  without  re- 
garding which  party  may  be  benefitted  or  prejudiced  by  the  acra- 
dent  of  unforeseen  events,  but  where  the  title  has  not  been 
accepted,  the  Court  refuses  to  decree  performance.  The  cases  of 
Pope  v.  Root  and  Jackson  v.  Lever  were  material,  but  in  those 
the  titles  had  been  accepted.  The  distinction  between  tiiose  cases 
b,  that  part  of  the  consideration  bad  been  paid  or  tendered  in  one 
but  not  in  the  olber.  In  Paine  o.  Meller,  the  decision  turned 
wholly  on  the  question,  whether  the  title  had  been  finally  accepted 
and  the  previous  objection  abandoned  before  the  day  on  which 
the  premises  contracted  for  had  been  destroyed  by  fire.  If  the 
title  had  not  been  acquiesced  in,  the  Court  would  oot  hare  en- 
forced a  specific  performance,  but  if  it  had,  they  would  have  de- 
creed the  execution  of  the  agreement,  nolwithq^nding  certain 
objections  had  originally  been  made  to  the  title. 

11.  The  case  may  have  been  properly  decided,  and  certainly 
the  Court  would  not  permit  a  purchaser  to  present  to  a  vacancy 
which  could  not  afterwards  be  recalled  unless  he  accepted  the 
title,  where  he  had  not  already  done  so.  But  the  cases  do  not 
authorize  the  judgment.  In  Pope  v.  Root,  a  specific  performance 
was  refused,  and  in  Jackson  «.  Lever,  tiie  titie  accepted  was  to  an 
estate  belonging  to  the  purchater,  which  was  to  be  an  additional 
security  to  the  sdler  for  the  annuity.  Neither  case,  however,  was 
decided  upon  the  acceptance  of  the  title,  and  in  Mortimer  «.  Capper 
there  was  of  course  no  acceptance  of  the  title.  In  Paine  «.  Meller, 
tlie  decree  could  not  have  been  made  unless  the  title  had  been  - 
accepted  before  the  fire,  because  the  seller  had  not  a  maricetable 
titie,  and  consequenUy  the  contract  could  not  have  been  enforced 
*agBinst  the  purchaser  if  even  there  had  been  no  fire,  unless  he  had 
accepted  the  tide.  Lord  Rosslyn  did  not  consider  it  necessary 
that  the  titie  should  have  been  accepted,  and  he  accordingly  made 
a  common  reference  to  the  Master,  to  see  whether  a  good  title 
could  be  made.     Lord    Eldon  reversed    that   decree,  and   made  a 
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special  refereDee  as  to  tbe  foct  of  the  acceptaoce  of  the  title,  not 
b«cauge  he  thought  the  contract  could  not  be  enforced  to  such  a 
caae  unless  the  title  had  been  accepted  before  tbe  accident,  but 
because  in  that  case  the  purchaser  would  not  have  been  bound  to 
take  the  title  unless  he  had  thought  proper  to  do  so.  Lord  Eldon 
placed  the  doctrine  upon  the  operation  of  the  contract.  As  to  the 
nMtre  effect  of  Uw  accident  itself,  be  said,  no  solid  objection  could 
be  founded  upon  that  »»a\Ay,  for  if  the  party  by  the  contract  has 
become  in  equity  the  owner  of  the  premises,  they  are  his  to  all  in- 
tents  and  purposes. 

12.  Lord  EMod's  decisbn  in  Paine  v.  Meller,  exactly  accords 
with  tbe  doctrine  of  tbe  civil  law.  Indeed  this  very  case  is  put 
in  the  Institutes  (f»).  "  Cum  autem  emptio  et  venditio  amtracta 
tit,  periadum  m  vendita  liatim  ad  emptorem  pertinet,  tametsi  adhue 
ea  ret  emptori  tradita  turn  tit.  Ita^ve  n — out  tedei  tota,  vel  aliqita 
ex  parte,  ituxjidio  cmuumpla  fiterint — emplorit  damnum  ett,cui 
neceue  ett,  iicet  rem  nottfvtrit  nacttu,  pretium  tolvere" 

13.  It  is  hardly  necessary  to  remaric,  that  although  the  Court 
will  enforce  a  specific  perfonnance,  notwithstanding  that  the  estate 
is  destroyed,  yet  this  will  not  he  done  unless  the  title  be  good,  or 
the  purchaser  has,  previously  to  the  accident,  waived  any  objec- 
tions to  it. 

14.  And  if  the  muniments  of  title  be  destroyed  by  fire  afVer  the 
contract,  but  before  tbe  conveyance,  so  that  there  is  not  sufficient 
evidence  of  title  left,  the  purchaser  cannot  be  compiled  to  com- 
plete the  purchase,  although  previously  to  tl>e  fire  the  abstract  had 
been  examuied  by  his  solicitor  with  tbe  deeds  (n),  and  in  other 
respects  the  seller  has  a  good  title. 

15.  The  case  of  Paine  v,  Melier  may  be  considered  as  having 
also  settled,  that  a  purchaser  would  be  entitled  to  any  benefit 
accruing  to  die  estate  after  the  agreement,  and  before  the  convey- 
ance ;  for  Lord  Eldon  said,  "  If  a  man  had  signed  a  contract  for 
a  bouse  upon  (hat  land  which  is  now  appropriated  to  ihe  London 
Docks,  and  that  house  was  burnt,  it  would  be  impossible  to  say  to 
tbe  purchaser,  willing  to  take  the  land  without  the  house,  because 
much  more  valuable  on  account  of  this  project,  that  he  should  not 
have  it," 

*16.  This  also  appears  to  have  been  admitted  in  a  case  (o)  where 
a  man   contracted  for  the  purchase  of  a  reversion,  and  afterwards 

(m)  m.  MIT.  3.    Rend  Puff,  da  Jurt    pnrchuer  had  not  accepted  the  title. 
Natir*  el  Oattium,  1.  fi,  c.  6,  a.  3.  (o)  Spurrier  c.  Ilancadc,  4  Ves.  iun. 

(n)  Br;Mit  r.  Busk,  ^  Russ.  1 ;  the    6S7  ;  and  see  1  P.  Wmi.  G2. 
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the  lives  diDppod  befiire  the  contract  was  carried  into  execution; 
for,  although  the  Court  did  not  decree  a  specific  peiformance,  they 
proceeded  eotirely  on  the  laches  and  trifling  conduct  of  the  pur- 
chaser, and  never  even  hinted  that  the  contract  should  not  be  per* 
fonned  on  account  of  the  lives  having  dropped  ;  and  accordingly 
it  waa  observed  by  Sir  Thomas  Plumer,  when  V.  C,  that  if  a  re- 
versionary interest  is  agreed  to  be  purchased,  and  lives  drop  before 
the  conveyance,  the  vendee  has  the  benefit  (p). 

IT,  Indeed  this  point  flows  from  the  dtcinon  in  Paine  o.  Meller ; 
and  it  was  the  rule  of  the  civil  law,  that  the  purchaser  should 
benefit  by  the  accretion  to  the  esttite  before  the  conveyance :  nam 
el  roimnodvm  ejus  ejie  debet  cujvm  periadum  eti  (^ ). 

18.  These  cases  suggest  the  observation  that,  in  agreements 
for  the  purchase  of  houses,  some  provision  should  be  made  for  thmr 
insurance  until  the  completion  of  the  contract. 

19.  It  equally  follows,  from  the  general  nile  of  equity,  by  which 
that  which  is  agreed  to  be  done  is  considered  as  actually  performed, 
that  if  a  person  agree  to  give  a  contingent  consideration  for  an 
estate,  as-  an  annuity  for  the  life  of  the  vendor,  and  the  vendor  die 
before  the  coveyance  is  executed,  by  which  event  the  annuity 
ceases,  yet  the  purchaser  will  be  entitled  to  a  specific  performance 
of  his  contract.  This,  we  observe,  is  a  much  strcHiger  case  than 
that  before  discussed.  There  a  loss  was  actually  sustained,  and 
the  only  question  was,  upon  whom  it  should  fallr  But  lin  this 
case,  if  peHbrmancB  of  the  agreement  were  not  compelled,  the 
parties  would  stand  in  precisely  the  same  situation  as  before  the 
contract ;  whereas,  by  performing  the  agreement,  the  estate  is 
given  to  the  purchaser,  without  his  paying  any  consideration  for 
it.  A  steady  adherence  to  principle  compels  the  Court  to  over- 
look the  hardship  of  this  particular  case,  and  the  doctrine  rests 
upon  high  authority. 

30.  Thus  in  the  case  of  Mortimer  v.  Capper  (r),  A  contracted 
to  sell  an  estate  to  B  for  S002.,  and  50^  a  year  annuity ;  and 
two  days  al\er  the  contract  was  reduced,  into  writing,  A  was  found 
drowned :  the  Lord  Chancellor  directed  an  inquiry  as  to  the  value 
of  an  annuity  for  the  life  of  A,  in  order  to  introduce  the  question, 
whether  an  estate  being  disposed  of  for  en  annuity,  which  is  a 
•contingency,  the  contract  shall  fall  to  the  ground,  if  no  payment 
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of  the  aDDuity  shall  be  made.  He  said,  that  he  thought,  if  the 
price  were  fair,  the  contract  ought  not  to  be  cut  down,  merely 
because  the  annuity,  which  was  a  contingent  payment,  never  be- 
came payable. 

The  parties  in  the  above  cause  were  so  well  satisfied  with  the 
opbion  of  the  Court,  that  they  never,  it  is  said,  brought  it  back 
for  further  directions  (t). 

21.  So  in  a  later  case  (t),  where  A  sold  an  estate  by  auction,  in 
coDsiderattoD  of  a  hfe  annuity  (I),  the  first  payment  to  be  made  on 
the  25th  of  December  1787 ;  but  in  case  he  should  die  before  the 
39tb  of  September  1767,  up  to  which  time  he  was  to  receive  the 
rents,  the  contract  should  he  void.  A  died  on  the  1st  of  February 
1788,  after  a  sudden  and  short  illness  of  only  two  days  ;  and  owing 
to  some  delaya,  the  conveyances  were  not  executed.  The  quar- 
ter's payment,  due  at  Christmas,  was  tendered  to  the  vendor's 
agent  by  the  purchaser,  a  few  days  after  it  became  due ;  but  the 
agent  declined  receiving  it,  saying  that  the  conveyance  would  be 
soon  completed,  and  that  it  was  not  necessary  for  the  purchaser 
to  make  such  pajrment  id  the  meantime.  Od  the  first  hearing, 
Lord  Thurlow  said,  he  did  not  see  that  if  an  annuity  was  con- 
tracted for  why  the  coosideiation  should  not  be  paid.  It  was,  he 
said,  objected,  that  the  contract  could  not  be  carried  into  execution 
modo  et  forma,  and  that  had  great  weight  where  there  bad  been 
no  payment  He  afterwards  made  a  decree  for  a  specific  per- 
formance, on  payment  of  the  arrears  of  the  annuity,  the  connd- 
eration  for  the  purchase  of  the  estate. 

33.  The  case  of  Paine  v.  Metier  bears  on  this  point  also.  Lord 
Eldon,  in  delivering  judgmeot,  said,  that  as  to  the  annuity  cases, 
and  all  others,  the  true  answer  had  been  given  ;  that  the  party  has 
the  thing  he  bought,  tKotigh  no  payment  may  Aove  been  made  ;  for 
be  bought  subject  to  contingency ;  and  in  the  later  case  of  Coles 
«.  Trecotbick,  he  expressed  the  same  opinion  (u). 

33.  But  if  in  a  case  of  this  nature,  a  payment  of  the  annnity 
become  due  before  the  death  of  the  vendor,  and  the  purchaser 
neglect  to  make  or  tender  it,  he  cannot  insist  upon  a  specific  per- 
formance. 

34.  This  was  decided  by  the  case  of  Pope  «.  Root  (x).  A  con- 
tracted  with  B  for  the  sale  of  an  estate  to  him,  in  consideretttm 

(j)  See  3  Bro.  C.  C.  60S,  itdpi.  tuj  obv  a  TOh 

(I)  JMkMMtf.  Lerer.S  Bio.  C.  C.  SM.        (x)  T  Bro.  P.  < 

(I)  Sm  Appendix,  No.  10,  for  ■  Btatement  ai  ths  new  Annoitj-  Aot. 
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at  a  lif^  annuity,  and  the  completion  of  the  agreement  was  delayed 
*by  the  illneas  of  a  mort^gee,  who  was  (o  have  been  paid  oflf. 
Two  days  after  the  time  mentioned  for  corojrfeting  the  purchase, 
A  met  with  an  accident,  and  died  within  a  few  days.  By  the 
terras  of  the  contract,  the  first  payment  of  the  annuity  became  due 
previously  to  the  death  of  A,  but  it  was  not  paid  or  tendered. 
And  Lord  Chancellor  Bathurst  dismissed  the  bill  for  a  speciSc 
performance,  and  the  decree  was  affirmed  in  the  House  of 
Lords  (y)  (I>. 

25.  The  reader  will  obserre,  that  the  decisions  in  the  cases  of 
Mortimer  v.  Capper  and  Jackson  ».  ■Lever,  do  not  infringe  upon 
that  of  the  House  of  Lords,  in  the  prior  case  of  Pope  v.  Root, 
but  reduce  the  rules  on  this  subject  to  an  equitable  and  uniform 
standard ;  for  the  only  case  in  which  a  purchaser  cannot  require 
the  assistance  of  equity,  is  where  he  has  by  laches  forfeited  bis 
light  to  its  aid,  namely,  where  a  payment  of  the  annuity  became 
due,  and  be  neglected  to  pay  or  tender  it. 

96.  To  obviate  all  doubt,  it  seems  advisable  io  agreements  lor 
purchase,  where  the  consideration  is  an  annuity  for  the  life  of  the 
tendor,  to  expressly  declare,  that  the  death  of  the  vendor,  previously 
to  the  completion  of  the  contract,  shall  not  put  an  end  to  it, 
although  a  payment  of  the  annuity  shall  not  have  become  due,  or 
having  become  due,  shall  not  have  been  made  or  tendered ;  but 
tliat,  on  the  contraiy,  the  purchaser  shall  be  entitled  to  a  convey- 
ance, on  payment  of  a  proportionate  part  of  the  annuity  op  to  the 
death  of  the  vendor. 

97,  lit  the  cases  just  dismissed,  the  piavhaier,  by  the  death  of 
the  vendor,  obtained  the  estate  without  paying  any,  or  only  a 
nominal  consideration  for  it.  Perhaps  a  case  may  arise  where 
the  veildor  havmg  received  the  purchase-money,  may,  by  the  death 
of  the  purchaser,  be  entitled  to  retain  the  estate  also,  although  he 
may  not  be  his  heir.  Thb  case  was  put  in  tl)e  a^meot  of 
Buf^ess  V.  Wheale  (z) :  a  purchase,  and  ilie  money  paid  by  the 
purchaser,  who  dies  without  heir,  before  any  conveyance.  It  was 
said,  if  the  lord  could  not  claim  the  estate,  and  pray  a  conveyance, 


dud. 

(I)  It  Beema  to  hive  been  thonght,  tliat  the  icadeqnitey  o(  tlie  coDtidentioii 
innueneed  thk  deciBion ;  eee  2  Pow.  on  Contracts,  76 ;  but  it  does  not  appear  that 
*nj  inodequasy  was  actiiaUy  prored. 
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the  vendor  would  bold  the  estate  be  ba*.  heea  p«id  fyi,  md  l(e«^ 
the  moDey  too.  Sir  Tbcmas  Clarity,  in  delivQting  bif)  opUuc% 
said,  tbat  be  thought  the  lord  could  not  pray  tbe  coftveyaDCfi ;  fj^ 
*say  be  cwild  was  begging  the  questfoo,  Aiid  as  to  the  veadoc'^ 
keeping  both  ibe  estate  and  the  money,  it  wa^  analogous  tp  what 
•quity  does  in  another  case;  as  where  a  conveyance  is  made  pre- 
maturely, be£ire  money  paid,  the  money  is  considered  as  a  lien  oi^ 
tbat  estate  in  the  hands  of  the  vendee.  So  when  nxwey  was  ppid 
preioaturely,  tbentooey  would  be  cpoaidered  as  a  lien  op  the  e^\^te 
in  the  bands  of  the  vendor,  for  the  personal  repfesentative*  of  the 
purchaser ;  which  would  leave  things  in  ttafu  jito. 

28.  It  may  be  doubted,  however,  whether  tbis  case,  if  it  should 
ever  arise,  would  be  decided  according  to  Sir  Thpntas  Cilice's 
opinion.  Where  alien  is  raised  for  purchase-money  under  tbp 
usual  equity  (a),  in  favor  of  a  vendor,  it  14  lor  4  debt  really  due  t^ 
him,  and  equity  merely  provides  a  security  for  it.  But  in  the  case 
under  consideration,  equity  must  not  simply  give  a  security  for 
an  existing  debt;  it  must  first  rai$»  a  debt  against  the  expres* 
agreement  of  the  parties.  The  purchase-money  wu  a  debt  due  to 
the  vendor,  which  upon  piinciple  it  would  be  impossible  to  make 
him  repay.  What  power  has  a  court  of  equity  to  reacitfd  a  legal 
contract  Uke  tbis  ?  The  question  might  perhaps  arise  if  ^  vendor 
was  MteJcing  relief  in  equity,  but  in  this  case  he  must  be  a  defend* 
anU  If  it  should  be  admitted  tbat  the  mooey  cannot  be  recovered, 
tbea  of  course  he  must  retain  the  estate  also,  until  some  person 
appear  who  is  by  law  entitled  m  require  a  conveyance  of  iL 

39.  It  has  been  decided  tbat  a  specific  performance  will  ba 
decreed  of  a  contract  for  sale  of  a  life  annuity,  althou^  the  an- 
nutlant  be  dead  before  the  bill  be  filed,  provided  the  contract  was 
a  continuing  one  at  his  death  (b).  Tbis  is  the  converse  of  the 
poiot  deddul  in  Mortimer  0.  Capper,  and  that  line  of  cases.  The 
Vice-Cbancellor  (Sir  John  Leach)  observed,  that  it  may  now  ba 
considered  as  the  settled  lav  of  the  court,  by  the  cases  of 
Mortimer  v.  Capper,  and  Jackson  v.  Lever,  and'tbe  reported  dietM 
of  Lord  Eldoa,  especially  in  the  cose  of  Coles  d.  Treoothick,  tbat 
if  the  price  of  property  be  an  annuity  for  the  life  of  the  vendor,  his 
death  before  the  i;pnveyance  will  form  no  objection  to  the  specific 
performance  of  the  contract.  The  vendor  agrees  to  sell  for  a  con- 
tingent price,  and  those  who  represent  him  cannot  complain  that 
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the  contingmcy  has  turned  out  uo&vorably.  The  same  prinople 
necessarily  applies  to  a  case  where  the  life  annuity  is  not  the  price, 
but  is  the  subject  of  the  sale.  If  the  annuitant  happens  to  die 
before  the  annuity  is  legally  transferred  to  the  purchaser,  the 
death  of  the  annuitant  can  form  no  objection  to  the  specific  per- 
formance  *bf  the  contract.  The  purchaser  agrees  to  buy  an  interest 
of  uncertain  duntion,  and  he  cannot  complain  that  the  contiDgeacy 
is  uolsTonbte  to  him. 

30.  Id  the  above  case,  the  purchaser  was  entitled  to  arrears  of 
the  annuity,  hut  the  annuity  was  charged  on  the  purchaser's  own 
estate.  It  was  argued  that  by  the  death  of  the  annuitant,  a  legal 
transfer  of  the  annuity  was  no  longer  necessary  to  the  purchaser, 
and  the  only  act  to  be  done  was  the  payment  of  a  sum  of  money 
by  him  to  the  seller,  and  that  the  seller  ought  therefore  to  have 
proceeded  at  law  and  not  in  equity.  The  Vice-Chancellor  said, 
that  a  court  of  equity  entertains  a  suit  for  specific  performance  by 
a  purchaser,  in  order  to  give  him  the  very  subject  of  his  contract; 
and  although  the  demand  of  a  vendor  be  merely  for  a  sum  of 
money,  it  will  entertain  a  similar  suit  for  him,  upon  the  principle  that 
the  remedies  ought  to  be  mutual.  If  the  death  of  a  life-annuitant 
were  to  happen  at  such  a  time  that  a  purchaser  in  effect  took  no 
benefit  under  his  contract,  which  might  well  happen  where  his 
title  w«s  to  conuneoce  at  a  fitture  time,  there  it  might  be  made  a 
questioD  whether,  as  at  the  time  of  the  bill  filed  a  purchase  could 
Ue  no  Inll  in  equity,  the  prbciple  of  mutual  remedy  could  enable 
the  vendor  to  file  such  a  bill.  But  that  was  not  the  case  there; 
ihe  purchaser  bad  an  equitable  title  to  the  arrears  of  the  annuity 
between  the  time  of  his  purchase  and  the  death  of  the  annuitant, 
wluch  would  in  principle  support  a  bill  on  his  part  for  specific 
performance,  although  the  facts  of  the  case  would  not  make  such 
a  lull  advantageous  to  him.  He  considered  this  case,  therefore, 
strictly  a  case  of  muUial  remedy,  so  as  to  entitle  the  vendor  to  file 
a  Inll  for  specific  performance  ;  and  it  appeared  to  him  to  make  no 
difference  in  principle  that  the  annuity  being  charged  upon  the 
estate  of  the  purchaser  himself,  he  could  practjcally  satisfy  his 
demand  for  arrears,  by  retainer,  without  the  necessity  of  a  legal 
grant. 

31.  Here  we  may  refer  to  a  case,  where  by  the  agreement  the 
seller  was  to  become  tenant  of  the  estate  from  year  to  year,  and 
he  became  incapable  by  reason  of  ius  bankruptcy  of  performing 
that    stipulation,  and   yet    a    specific    performance    was  enforced 

[•338] 


by.  Google 


OT    THE    COMSIDC&ITION.  397 

aguDst  the  purchaser  because  the  tenancy  was  irom  year  to  year, 
which  made  it  of  do  consideration  (c).  But  the  same  rule  ought 
to  prevail  whatever  be  tbe  length  of  the  teim  agreed  upon.  It  is 
a  consideration  movmg  from  the  seller  to  the  purchaser,  to  the 
benefit  of  which  ih&  latter  is  entitled. 

(#)  Lord  f.  Stephens,  1  You.  &  Coll.  222. 
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•CHAPTER    VII. 

or  THE  PARTIAL  EXECUTION  OT  A  CONTRACT,  WaSBE  A  VENDOR  HAS 

NOT    THB  INTEREST  WHICH    HE    PRETENDED  TO  SKIA. ;    AND    Or 

DEFECTS  IN  THE  <l0AHTnT  AND  QUALITI  Or  THE  ESTATE. 


SECTION   I. 

WHERE    THE    VENDOR   HAS    NOT   THE    INTEREST    WHICH    BE    SOLD. 


I.  Sale  of  hoM  for  more  yean  ttiamaBer 

hat. 
3.  Pmeor  ofnietnfHcn  not  Hated. 
6.  Smali  d^Uimcy  of  ttrm :  tale  good  m 

10.  Vnderleat  told  at  original  laatt. 

11.  Witlhgr  puroAater  of  old  Itatt  bovnd 


12.   Or  a  lellar  to  vndtrhan  who  told  tha 

vihelt  Itatt. 
14.  Sent  and  iniamf  on  tait  of  Itait- 

holdi. 
17.  Pvrcliatir  of  frethald  not  bound  to 


19.  Hot  eopylvAi. 

22.  Aeqitiaiestiet  by  purcAaier. 
2S.  Pw-cAoMT  not  bound  to  takt  ktt  tian 
tht  entirttj). 

27.  Of  Itoo-tatitnAi  not   iowui  to  taJu 

28.  Bia  nuy  tltet  to  do  to. 

20.  UtJttt  condition  to  the  eonlrary. 

31.  Reveriionaryinterutt  not  forced  upon 

pvrchater  of  pouattion. 

32.  Purchaitr't  right  agaittet  the  uOer. 


,.  Dale  V.  Litter. 

i.  UilUffanT.   Cooke. 

I.  Indemnity  not  compelled, 

I.  Contract  Hfion  mitlake  of  intereiti. 

>.  Laierauon  t.  Butler. 

..  Sale  by  tenant  for  life,  IjC.  net  par- 
tially er\fiirced  againtt  pvrchater, 

I.  Lord  Eldon't  opinion  of  ptaehatei't 
right  againtl  teller, 

,.  Thoaat  T.  Bering,  right  denied, 

I.  Obtervationt  en  it. 

I.  Effect  of  expenditure  by  puriAater. 

'.  Mitrepretentation  by  ptiriAater, 

I.  Voidleate. 

I.  Bightt  ineapaile  of  cempentatJen. 

I.  AcquietBenea  by  pvrehater. 

..  Sight  of  common  not  ditdoted. 

',.  Limited  right  and  unlimited  told, 

I.  Sheigt-mdi  nvrettnted  at  fnihold. 

,.  R^ht  to  dig  minei. 

i.  Charge  of  rvpairt  of  (Aancel. 

i.  Fee-farm  rent :  at  laie. 

'.  Quit-rent :  in  equity. 

I.  Bent  charge  :  in  ifuity. 

I.  Quit-renU  let!  than  tiattd. 


1.  A  GKNKRAL  agreement  to  sell  a  property  means  a  sale  in 
fee  simple,  md  the  Court  will  Dot  infer  that  a  term  of  years  only 
is  sold  on  account  of  the  smallness  of  the  price  (a).  Where  a 
person  sells  an  interest,  and  it  appears  (hat  tiie  interest  whtcb  be 
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pretended  to  sell  was  not  the  true  one  ;  as,  for  exttmple,  it  was  for 
*s  less  number  of  yeais  than  he  had  contracted  to  sell,  the  pur- 
chaser may  consider  the  contract  at  an  end,  and  bring  an  action 
for  miMey  had  and  received,  to  recover  any  sum  of  money  which 
he  nny  bare  paid  in  part  performance  of  the  agreement  for  the 
sale(l)  :  and  the  vendor  offering  to  make  an  allowance  jmi  Idn^o,  will 
make  no  difference ;  it  is  sufficient  for  the  plaintiff  to  say,  it  is  not 
Ihe  interest  wliicb  I  agreed  to  purchase  (6). 

3.  But  in  a  late  case  (c)  at  nitipriut,  where  the  agreement  was 
to  sell  "  the  unexpired  term  of  eight  years'  lease  and  good  will," 
&c.  and  it  appeared  that,  at  the  date  of  the  ngreeraent,  the  unex- 
pired term  in  the  lease  was  only  seven  years  and  seven  months, 
Lord  EUenborough  said,  that  the  parties  could  not  be  supposed  to 
have  meant  that  there  was  the  exact  term  of  eight  years  unexpired, 
neither  more  nor  less  by  a  single  day.  The  agreement  must,  there- 
fore, receive  a  reasonable  construction,  and  it  seemed  not  unrea- 
sonable that  the  period  mentioned  in  the  agreement  should  be 
calculated  from  the  last  preceding  day  when  the  rent  was  payable, 
and  including,  therefore,  the  cun'ent  half  year.  Any  fraud  or 
material  misdescription,  though  unintentional,  would  vacate  the 
agreement,  but  the  defendant  might  here  have  had  substantially 
what  he  agreed  to  purchase, 

3.  Where  a  particular  described  the  subject  of  sale  to  be  an 
annuity  of  so'  much,  payable  out  of  the  tolb  of  Waterloo  Bridge, 
the  Court  considered  that  the  purchaser  would  make  some  inquiry 
as  to  the  annuity :  but  as  the  Bridge  Act  did  not  speak  of  any 
power  to  redeem  the  annuities  to  be  granted,  and  the  anntaly  wai 
made  migeci  to  Tedemplion,  it  was  held  that  the  contract  was  not 
binding  on  the  purchaser ;  and  the  Court  was  of  opinion,  that 
sellers  should  be  strictly  bound  to  disclose  the  real  nature  of  the 
subject  of  the  contract  (d). 

4.  But,  notwithstanding  that  vendor  has  a  different  interest 
to  what  he  pretended  to  sell,  equity  will,  in  some  cases,  compel  the 
purchaser  to  take  it. 

(£)  fairer  v.  Nightrngale,  2  Eap.  Co.  See  abo  DufTell  v.  'Wilwn,  ii.  401  ;  and 
630  ;  and  see  Heam  c.  Tomlln,  Peake's    see  ii\fra. 

Ca.  192 ;  Thomson  e.  Mile»,  1  Eap.  Ca.  (e)  Bdworth  v.  Hassell,  i  Camp,  Ca, 
184  ;  Mattock  v.  Hunt,  B.  It.  15  Feb.     140, 

1808 ;  Hibbert  o,  Sheo,  1  Camp.  Ca.  113.         (d)  Coverloy  o,  Burrdl,  M.  T.  1821. 
B.  11.  MS. 

(1)  Soe  Oillett  v.  Haynard,  6  John.  85  ;  Lyon  r.  Annablo,  4  Conn.  3S0 ;  Pntnam 
V.  Wostcot,  19  John.  73. 
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5.  Thus,  altbcHigh  the  vendor  may  not  be  entitled  to  the  estate 
for  the  number  of  years  which  he  contracted  to  sell,  yet,  if  the 
deficiency  were  not  great,  equity  would  certainly  decree  a  fer- 
ibrmance  of  the  contract  at  a  proportionable  price  (e)  (1). 

*6.  Lord  Tburlow  used  to  refer  this  doctrine  of  specific  perfbnn- 
aoce  to  this,  that  it  is  scarcely  possible  that  there  may  not  be  some 
small  mistake  or  ioaccunicy,  as  that  a  leasehold  intaest  repre- 
sented to  be  for  31  years,  may  be  lor  30  years  and  oine  months; 
some  of  those  little  circumstances  that  would  defeat  an  action  at 
law,  and  yet  lie  so  clearly  in  compensation  that  they  ought  not  to 
prevent  the  execution  in  a  court  of  equity  (/)  (2). 

7.  But  if  the  number  of  years  be  considerably  less  than  the 
vendor  pretended  to  sell,  equity,  so  far  from  uiterferiag  in  his 
favor,  will  asdst  the  purchaser  in  recovermg  any  deposit  which  he 
may  have  paid. 

8.  Thus,  in  Long  v.  Fletcher  (g),  A  pretending  he  had  a  term  of 
sixteen  years  to  come,  in  a  house,  agreed  to  sell  it  to  B,  and  B 
paid  lOOZ.,  part  of  the  consideration  money,  down.  B  entered, 
but  finding  that  A  had  only  a  terra  of  six  yeais  in  the  house, 
brought  hb  bill  to  have  an  account,  his  money  refiinded,  and  the 
bargain  set  aside  ;  and  accordingly  B  was  decreed  to  account  for 
the  profits,  and  the  consideration  money  to  be  refunded,  and  B,  upon 
hb  own  account,  to  have  tenant  allowances  made  him. 

9.  So  the  purchaser  will  not  be  bound,  as  we  have  seen,  where 
the  probable  duration  of  the  interest  b  mitr^etented,  although  it 
be  in  its  nature  an  uncertain  one  ;  as  where  the  proper^  being  held 
for  life,  the  life  was  represented  as  a  very  healthy  one,  although  the 
sellers  had  recently  insured  It  at  a.  premium  exceeding  the  highest 
rate  for  a  healthy  life  of  that  age :  the  seller's  bill  was  dismissed 
with  costs  (h). 

10.  So,  if  a  purchaser  contract   for   what  b  stated  to  be  an 

(<)  See  Guest  D. Homfiw, a  Ves,  jun.  (/)  P«-Lo[d£ldon,loyi».  jaii.3U, 
818;  and  tee  Hangers.  Eyles,  21  Vjn.     806. 

Abr.  (A.)  pi.  1 ;  2  Eq.  Ca.  Abi.  689  ;  nee        (?)  2  Eq.  C«.  Abr.  6.  pL  4. 
olio  10  Ves.  jun.  308  ;  13  Ves.  jun,  77.        (A)  Broaley  r,  Coliiiu,  You.  817  ;  Tnr- 
nei  s.  Hurey,  Jac.  169,  nipra,  p.  312. 

(-1)  3ee  Fonbl.  Eq.  B.  1,  Cli.  6,  }Z  note  (e) ;  Ch.  3,  jB,  note  (i) ;  Ch.  2,  {7, 
Bote(T.)j  Reynoldsp.  Vance,  4  Bibb,  2  Ifli  Hepburn  tt.  Auld,  S  Cianch,  278;  3 
SWry  Eq-  '!"■  }T77 :  Xing  r.  Boideau.  6  John.  Ch.  38 ;  Chinn  s.  Heile,  1 
Uunf.  63 ;  Buck  e.  MTaughtry,  6  Uonroa,  230 ;  2  Kent  (6th  ed.)  17S ;  Soule  v. 
Heeiman,  6  Miller  (Louis.)  3A8. 

(2)  Craven  r.  Tickell,  1  Sumner'a  Tesey,  60  in  note  (a) :  CalTerUy  o.  WHliwis, 
ib.  210,  in  note  (a);  1  Story  Eq.  Jnr.  }U1 ;  2  ib.  {777  ;  Weama  «.  Breiw,  a  Hm. 
&  Om,  390 ;  Evans  v.  Kingsbury,  2  Bandolpb,  120. 
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original  lease,  and  it  turn  out  to  be  an  underkwse  for  the  whole 
term,  wanting  a  few  dajs,  it  should  seem  that  equity  would  not 
compel  the  purchaser  to  perform  die  contract.  It  is  impossible, 
from  the  nature  of  the  thing,  to  make  any  compcfnsation  for  the 
reversion  outstanding,  and  yet  it  may  become  Very  valuable ;  and 
it  is  of  great  importance  to  a  purchaser  of  a  lease  not  to  bare  any 
third  person  stand  between  him  and  the  owner  of  the  inheritance. 

1 1.  So,  it  is  said,  that  a  purchaser  of  an  exbting  lease  is  not 
bound  to  take  a  new  lease  instead  of  the  old  one,  because  the  pur- 
chaser would  become  an  original  lessee  instead  of  an  assignee,  and 
might  therefore  be  subject  to  burdens  to  which  he  would  not  have 
been  liable  in  the  latter  character  (t). 

13.  Generally  speaking,  where  the  seller  has  not  the  whole  in- 
terest •which  he  sold,  the  pto'chater  may  elect  to  take  the  interest 
which  the  seller  has  with  a  compensation  (I) ;  yet  it  seems  that 
«quity  will  not  decree  an  under-lease  on  an  agreement  to  as^gn, 
though  it  appear  that  the  assignment  cannot  he  made  wiUiout  a  foi^ 
feiture ;  for  the  seller,  in  agreemg  to  assign,  might  intend  to  dis- 
charge himself  from  corenants  to  which  he  would  continue  liable 
by  the  under-lease  (/).  This  is,  however,  a  defence  which  a  vendor 
can  seldom  set  up  against  a  purchaser's  claim,  where  the  pur- 
chaser chooses  to  accept  an  under-lease  ;  for  an  assignee  of  a  lease 
almost  invariably  covenants  to  indemnify  his  vendor  from  the  rent 
and  covenants  in  the  lease,  and  from  these  covenants  ho  cannot  of  , 
course  discharge  himself  by  an  assignment,  any  more  than  by  an 
under-lease. 

1-3.  It  frequently  happens  that  a  contract  for  a  leasehold  estate 
is  not  carried  into  execution  at  the  time  appointed,  and  the  vendor 
continues  in  possession.  The  estate,  of  course,  daily  decreases  in 
value,  and  a  question  constantly  arises,  whether  the  purchaser 
shall  he  compelled  to  pay  the  full  price  originally  agreed  to  be 
g^ven  for  the  estate,  or  what  arrangement  shall  be  made  between 
the  parties. 

14.  In  a  case  where  two  years  of  the  lease,  which  was  only  for 
seven,  had  elapsed,  the  Court  said  they  could  only  decree  specific 
performance  of  the  same  contract,  not  of  a  difierent  one.  Tbey 
could  not  make  a  new  c<Hitract  for  a  different  sum,  by  apportioning 


(I)  See  Voat,  3d9. 
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the  price  accordiag  to  the  time  which  had  jet  to  run  (k).  It  docs 
Dot  appear  who  wa»  in  possession.  But  in  a  modeni  case(/), 
where  this  point  arose,  the  Master  of  the  Rolls  said,  the  reasonable 
course  which  be  should  adopt  was,  that  for  the  time  elapsed  befoR 
the  execution  of  the  agreement,  in  coosequeoce  of  the  pendency  of 
the  suit,  interest  should  be  paid  hy  the  purcliaser,  and  a  rent 
should  be  set  upoo  the  premises  in  respect  of  the  possesion  of  the 
vendor. 

This  rule  at  once  provides  lor  the  interest  of  both  parlies,  aod 
accords  with  the  maxim  of  equity,  by  which  that  which  is  agreed 
to  be  done,  is  considered  as  actually  perEiirmed.  The  purchase- 
money,  from  the  time  of  the  contract,  belongs  to  .the  vendor,  who 
is  entitled  to  interest  on  it  while  it  is  retained  by  the  purchaser. 
The  estate  from  the  same  time  belongs  to  the  purchaser,  who  is  ei>- 
titled  to  a  rent  for  it  while  it  is  occupied  by  the  vendor  (I) 

*15.  In  the  cases  hitherto  considered,  the  tenure  was  still  that 
sold,  viz.  leasehold,  although  for  a  less  term,  or  held  differently 
Irom  the  interest  pretended  to  be  sold. 

16.  But  a  purchaser  having  bought  an  estate  of  one  tenure,  is 
not  bound  to  accept  it  if  it  prove  to  be  (rf*  another. 

17.  Therefore  a  purchaser  will  not  be  compelled  to  lake  a  lease- 
hold estate,  for  however  long  a  term  it  may  be  holden,  where  he 
has  contracted  for  a  freehold  (I).  Lord  Alvanley  expressed  a  clear 
opinion  upon  this  point  (m),  and  it  was  afterwards  expressly  de- 
termined by  Sir  Wm.  Grant  in  a  case  (n)  where  the  vendor  was 
entitled  to  a  term  of  4.000  years  vested  in  a  trustee  for  htm,  and 
also  to  a  mortgage  of  the  reversion  in  fee  expectant  upon  the  term 
which  was  vested  in  himself  and  forfeited,  but  not  foreclosed.  The 
persons  claiming  under  the  mortgagor  of  the  reversion  refused  to 
release,  and  thereupon  the  bill  was  dismissed. 

18.  So  where  the  seller  agreed  to  sell  the  fee  simple  of  an  estate 

(k)  King  c.  WiglitniDi,  1  Angtr.  80  ;  2iS. 

there   had   been   a  decree  fay  conseiit  (n)  Drene  v.  Coip,  9  Tea.  jwn,  3SS. 

whicli  the  Court  cootd  not  rehear  1  Fen-  Lib.  Reg.   1803,  fol.  290.    Tke  lU^ 

ton  e.  Browne,   H  Vea.  Jim.   144  ;  see  trar'i  book  appears  to  have  been  again 

the  prayer  of  the  croaa  bilL  lefcrred  to  for  this  cue,  1   Sim.  ft  StD. 

(0  DyercHargrflTB,  10  Ve«.jun.5M.  201,  n. ;  and  see  13  %'es.  jun.  78;  Bar- 

(t»)  Seo  2  Bra.  C.  p.  497  ;  t  Tea.  jun.  ton  v.  Lord  Downes,  1  FUm.  ft  Kel.  fiOfi. 


(1)  See  onta,  191. 
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witb  some  rights  of  water,  and  he  had  only  a  lease  for  99  years  of 
some  of  the  rights,  a  specific  performance  agaioEt  the  purchaser 
was  refused  (o). 

19.  Neither  is  a  purchaser  compellable  to  accept  a  copyhold 
estate  in  lieu  of  a  freehold  (  j>)  (I). 

20.  But  if  aa  estate  b  sold  as  copyhold,  and  represented  as 
equal  in  value  to  freehold,  it  seems  that  the  vendor  will  be  com- 
pelled to  perform  the  contract,  although  the  estate  prove  to  be 
actually  freehold  (q).  If,  however,  the  contract  for  the  sale  of  a 
supposed  copyhold,  stipulate  that  the  sale  shall  be  v<ud  if  any  part 
is  freehold,  the  subject  must  be  proved  as  described ;  and  the  cir- 
cumstance *of  the  seller  himself,  after  the  first  contract,  selling  the 
estate  to  another  as  copyhold,  is  not  conclusive  evidence  against 
him  (r). 

31.  There  is  a  singular  case  in  the  hotAs  («),  where,  amongst 
other  townlands,  the  lands  of  Ballyknoclcan,  coataiaiog  700  acres, 
were  put  up  to  sale  as  land  subject  to  a  fee-fann  grant  of  lOOl. 
per  annum,  whereas  the  seller's  title  was  to  a  fee-farm  rent  of  that 
amount  issuing  out  of  those  lands,  and  it  was  contended  that  the 
sale  being  of  land  subject  to  a  fee-farm  grant,  it  was  to  be  cod- 
sidered  as  a  rentcharge,  chargeable  on  the  other  lands  sold,  and 
tfiat  the  purchaser  ought  to  be  compelled  to  accept  compensation. 
The  argument  proves  how  impossible  it  was  to  maintain  the  claim. 
For  the  purchaser  bought  the  lands  subject  to  a  rentcharge,  and 
the  seller  had  not  got  them,  but  had  a  rentcharge  issuing  out  of 
them.  There  was  therefore  no  charge  to  throw  upon  the  other 
lands ;  but  the  question  simply  was,  whether  a  man  having  par- 
chased  a  fee  simple  estate,  subject  to  a  perpetual  rentcharge,  could 
be  compelled  to  take  the  perpetual  rentcharge  instead  of  the  estate 
itself;  and  of  course  it  was  held  that  he  could  not  The  lands 
were  adjoining  to  other  property  belonging  to  the  purchaser,  and 

(a)  Wright  D.  Howard,  1  Him  jt  Stu.  SSB  ;  and  aee  Browne  v.  Fentno,  nip.  p. 

190.  3. 

{  p)  See  Twining  v.  Morrioe,  2  Bro.  C.  (r)  DuiiBlB  v.  Dftviwm.  18  Vm.  jnn. 

C  32S :  and  Sir  Uaxrj  Hiclt  e.  PhiUpa,  2*9. 

Prec.  Ch«.  676.  (*)  PrcmdergMt  p.  Ejro,  2  Hogan,  81, 

(})  Twining  «.  Morrioe,  2  Bto.  C.  C. 

(I)  In  the  MM  of  Sir  Hury  Hick  a.  PhiUps,  on  accoiiat  of  the  nnieuonable 
price  at  which  the  estate  WM  sold,  a.  sperafic  perfonnance  waa  refused,  although 
the  rendor  offered  to  procure  an  ealhuicliiseiaent  of  the  copyholds.  See  10  lioi. 
JIOl.  But  this  case  cannot  be  coiuidered  aa  an  authority,  except  on  the  ground 
of  ^e  price  being  imreaaonaUe,  foe  equity  will  In  ordinary  oisw  grant  th«  ven- 
dor time  to  procure  the  fee.    See  ntpra,  cL  S. 
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he  destrad  to  possess  th«a,  but  without  that  c'lfcumstaace  he  bad 
^  clear  right  lo  tasciod  the  sale. 

22.  If  a  veadee  proceed  id  the  treaty  for  purchase  after  he  is 
acqtWDted  with  the  nature  of  the  tenure,  and  do  not  inject  lo  it, 
he  will  be  bound  to  complete  his  contract,  and  cannot  claim  any 
compeijsatioa  oo  accoont  of  the  difierence  in  value  (I), 

23.  Thus,  where  an  estate  wa^  sold  as  freehold,  with  a  leasehold 
adjoioiog  (t),  and  it  turned  out  on  examioatioo  that  uxty-two  acres 
wece  leKsebold,  and  only  eight  freehold ;  yet,  as  the  purchaser  pro- 
ceeded in  the  treaty  after  be  was  in  possession  of  Ibb  fact,  and  did 
not  object  to  the  nature  of  the  property,  he  was  held  to  have  waived 
the  objection. 

24.  And  if  a  purchaser  do  object  to  the  tenure,  yet,  if  be  proceed 
in  the  treaty,  it  seems  that  he  will  he  compelled  to  take  the  estate, 
oa  being  allowed  a  oompeosatioo  (u). 

525.  In  the  case  of  Wirdman  v.  Kent  (o),  upon  a  bill  filed  by 
vendors  for  a  speci6o  performance,  it  appeared  that  part  of  the 
lajods  sold  to  the  purchaser  bad  been  previously  sold  to  one  Pavey  ; 
a  specific  perfoitnaiicd  was  howev»  decreed,  and^  as  to  the  lands 
*terriwed  to  the  defendant,  but  which  had  been  aold  to  Pavey,  it 
was  ordered  that  the  plainti^  should  procure  Pavey  to  release  ^em 
to  the  defendant,  or  cowey  a  Wee  qwmtiO/  oj  lani  of  equal  value 
to  ih^  dtfea^aai. 

The  particular  circumstances  of  this  case  do  not  appear  in  the 
report ;  but  it  must  be  presumed,  that  the  land  sold  to  Pavey  was 
not  the  object  of  the  puichaser  ;  and  that  other  land  in  the  oeigh- 
borbood,  of  equal  value,  would  suit  him  as  well.  Indeed,  in  one 
report  of  this  case  (x),  it  is  swd  that  the  grievances  complained  of 
were  disregarded  as  IHvolous. 

26.  Although  there  be  no  misrepresenlation  as  to  the  tenure  of 
the  estate,  yet  if  the  seller  has  ni^  the  entirety  of  the  estate  sold,  he 
caonot  compel  the  purchaser  to  accept  at  a  propurlionate  price  the 
shares  which  he  actually  has  in  the  estate.  And  the  rule  is  the 
same  if  the  entire^  b  sold  by  several  who  are  eotitled  to  it  amongst 
them  in  aliquot  shares.  Therefore  if  a  man  contract  with  tenants 
in  common  for  the  purchase  of  their  estate,  and  one  of  tbraa  die, 

JO  Fordjco  V.  Ford,  4  Bio.  C.  0.  494 ;        (u)  8e«  Calcnft  i 
.  Be«  fi  Vbb.  juft.  970  ;  10  Vsijiin.    jun.  321. 
508  1  BnrneU  v.  Brown,  I  Jac.  ft  WaUc         (s)  1  Bro.  C.  C.  14 


(1>  qiaddook  t.  Shirley.  3  A.  K.  Mmh.  288. 
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the  survivors  cvnnot  compel  the  puichaser  to  take  thw  sharei, 
uDJess  he  can  obtain  the  share  of  the  deceased  (y). 

S7.  And  in  a  case  where  under  a  decree  a  person  puichased  two- 
aeveoUis  of  an  estate  in  one  lot,  and  a  good  title  was  made  to  one 
seventh  only,  tbe  purcbaser  was  allowed  to  rescind  the  contract  as 
to  the  whole  of  the  lot  (z). 

38.  But  the  coovefse  of  tbis  proposition  does  not  bold  good,  fi» 
tbe  purchaser  may  compel  the  survivors  in  the  case  be&»e  put  to 
coovey  their  shares  to  him,  although  the  cootract  cannot  be  exe- 
cotfld  against  the  bur  of  tbe  deceased  (a),  for  a  purchaser  generally, 
although  not  universaUy,  may  lake  wbtt  be  can  get,  with  compen- 
sation for  what  he  caoaot  bare  (b). 

Q9.  But  where  an  agreement  stipulated  that  errois  in  the  descrip- 
tion should  not  vacate  the  agreement,  but  a  reasonable  abatement 
or  equivalent  should  be  made  or  given,  as  the  case  might  require  ; 
with  a  furrier  stipulatioa  that  if  tbe  purchaser's  counsel  should  be 
of  opioion  that  a  marketable  title  could  not  be  made,  the  agreement 
sbould  be  void  and  delivered  up  to  be  cancelled  ;  and  it  appeared 
by  8ucb  counsel's  opinioa  that  a  title  could  be  made  to  only  two 
thirds  of  the  property,  notwitlistanding  wbich  ttie  purchaser  filed  a 
bill  for  a  specific  perfonoance  with  an  abatement,  his  bill  was  dis- 
aussed  with  costs.  Tbe  Court  tliougbt  that  as  the  above-mentioned 
stipulation  was  tbe  contract  of  both  parties,  it  could  not  make  a 
*oev  contract  (at  tbem.  They  bad  stipulated,  that  in  a  given  event, 
which  had  happened,  the  agreement  should  be  void  (c).  Tbe  con- 
dition however  hardly  seemed  to  apply  to  the  want  of  tide  to  one- 
third  of  the  property. 

30.  Cases,  however,  of  much  greater  difficulty  occur  where  the 
question  turns  not  upon  the  length  of  the  term  or  the  nature  of  the 
tenure,  or  the  want  of  titie  to  the  entirety,  but  where  the  seller, 
although  he  is  interested  as  be  represented  in  thu  entirety,  yet  has 
but  partial  and  different  interests  from  those  which  he  represeoted. 
In  general  a  purchaser  cannot  be  compelled  to  accept  such 
interests. 

31.  Thus,  if  the  estate  be  represented  asafee^implein  possession, 
and  it  turn  out  to  be  only  a  remainder  expectant  upon  a  life  interest, 
however  advanced  in  life  the  tenant  for  life  may  be,  the  contract 

(y)AttOTney-geaer*ln.  Oowar.lVee.        (a)  Attorney- gen.  v.  Gower,   1  Ve«. 

218.  218. 

(()  Roffey  V.  ShaUcrow,  1  Madd.  2^7 ;         (b)  Per  Ltai  Eldon,   1  Vea.   &  Bea. 

Dalby  t.  PuUen,  3  Sim.  29  ;  CsBom^or  3fi3. 
V.  Strode,  2  Ujl.  &  Ee«.  T26.  («}  WiUiam*  v.  Edwaidt,  3  Sim.  78. 
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cannot  be  eoforced  agaiost  the  purchaser  (d).  And,  indeiKi,  the 
same  observation  would  apply  to  any  exbting  lease  where  the  pur- 
chaser baa  contracted  for  a  vacant  possession. 

32.  But  we  may  observe,  that  in  every  case  where  an  agreement 
would  be  in  part  executed  in  favor  of  a  vendor,  there  is  much 
greater  reason  to  afibrd  the  aid  of  the  Court  at  the  suit  of  the  pur- 
chaser, if  he  be  desirous  of  taking  the  part  or  interest  to  which  a 
dtle  can  be  made.  And  a  purchaser  may,  in  some  cases,  insist  uptw 
having  the  part  of  or  interest  in  an  estate  to  which  a  title  is  produced, 
although  the  vendor  could  not  compel  him  to  purchase  it;  it  is 
true,  generally,  but  not  wUvertaUy,  that  a  purchaser  may  take  what 
he  can  get,  with  compensation  for  ,what  he  cannot  have  (e). 

33.  If,  Lord  Eldon  observed,  a  man  having  partial  interests  in 
an  estate,  chooses  to  enter  into  a  contract,  representing  it,  and 
agreeing  to  sell  it,  as  his  own,  it  is  not  competent  to  him  after- 
wards to  say,  though  he  has  valuable  interests,  he  has  not  the  en- 
tirety ;  and  therefore  the  purchaser  shall  not  have  the  benefit  of  the 
contract.  For  the  person  contracUng  under  these  circumstances  is 
bound  by  the  assertion  in  his  contract :  and  if  the  vendee  chooses 
to  take  Bs  much  as  he  can  have,  he  has  a  right  to  that,  and  an 
abatement  (/)(!)■  Upon  another  occasion  (§■)  Lord  Gldon  said,  that 
no  one  could  dispute  the  proposition,  that  if  a  man  agrees  to  sell  me 
an  estate  in  fee  simple,  and  cannot  make  a  title  to  the  fee  simple, 
I  can  insist  upon  his  giving  me  all  the  title  be  bas  :  he  cannot 
*say  he  will  give  me  nothing,  because  he  cannot  give  me  all  I  have 
contracted  for.  ]f  he  contracts  to  sella  fee  simple,  a  n^  has  only 
a  term  of  100  years,  I  have  a  right  to  that  term  if  I  think  fit  (2). 

34.  Therefore  in  a  case  where  the  estate  was  sold  for  twenty-one 
years,  and  represented  as  held  under  a  church-lease,  usually  renewed 
every  seven  years,  and  it  appeared  that  the  seller  was  only  entitled 
for  lives  to  part  j  the  pwrchater  filed  a  bill  for  a  specific  perform- 
ance, with  a  reduction.     The  seller  insisted  that  the  purchaser  might 

(d)  Collin  t.  Jenkini,  You.  29S.  down  hj  bia  Lordship  in  WiMd  v.  Grif- 
fs) See  1  Vcs.&Besm.  3fi3;  Western  fith,  12  Feb.  ISIS;  and  Bee  3  Vea.  jua. 

v.  ktuiell,  S  Ves.  &  Beam.  187 ;  Wheat-  139,  ace.  per  Lord  Boeiljm. 

ley  V.  Blade,  4  Sim.  12d.  (^)  Wood  v.  Griffith,  1  Wila.  Cha.  Ca. 

(/JPerLordEldon,]0Vea.iun.31S,  ii;S.C.M8. 

316,  31S.    The  mulo  doctrine  was  laid 

(1)  See  UcKay  v.  CamnRton,  1  M'Leau,  61. 

(2)  Waten  c.  TraviB.  9  John.  450,  464,  46S  ;  Voorhees  c.  Do  Heyer,  2  Barbour 
Sup.  Ct.  37  ;  Hepburn  «.  Anld,  6  Cranch,  262;  Chinn  v.  Heale,  I  Munf.  63; 
Weatervelte.  Uatheson,  1  Hnff.  Ch.  Rep.  37;  Moi«b  d.  Ehnendorf  11  Puge, 
277;  Jones  D.  Shsckleford,  2  Bibb,  411;  FUher v.  Kay,  ib.  434  ;  Step c.  Alkire,  3 
A.  E.  Htnh.  259  ;  Rankin  v.  MasiroU,  ib.  491. 
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have  an  0|>tion  to  put  an  end  to  the  contract,  but  that  he  (the 
seller)  ought  not  to  be  compelled  to  take  less  than  the  sUpulated 
pHee.  The  decree,  however,  was  for  a  specific  perfonnance,  with 
a  reduction  of  the  purchase-money,  the  ioterest  of  the  sailer  being 
less  valuable  than  it  had  been  represented  to  the  purchaser  (A). 
Lord  Eldon  has  since  observed,  that  the  oonscquence  of  this  deci- 
sioa  was,  that  if  tbe  lives  should  endure  beyond  the  period  of  twenty- 
one  years,  tbe  purchaser  would  have  the  premises  as  well  as  the 
compensation.  In  that  respect  the  case  was  new,  and  deserved 
great  consideration.  He  added,  that  in  a  conversation  which  he 
had  with  the  Master  of  the  Rolls,  they  inclined  to  think  it  might 
be  right  upon  this  reasoning,  that  the  estate  was  purchased  subject 
to  a  contingency  affecting  its  immediate  value  ;  he  could  not  cany 
it  to  market,  be  could  do  nothing  with  it  that  would  make  it  abso- 
lute property  in  htm  as  if  he  had  an  absolute  term  of  twenty-one 
years ;  but  as  the  compensation  might  be  aggravated  enormously, 
beyond  tbe  actual  value,  so  it  might  be  much  too  small,  and  tbe 
Court  would  throw  the  chances  together.  The  only  other  course 
was  to  adopt  the  principle  of  indemnity,  eitfaer  by  taking  security, 
or  laying  hold  of  part  of  the  purchase-money,  with  a  view  to  com- 
pensation if  the  case  should  arise,  and  that  was  open  to  this  diffi- 
culty, that  the  property  held  subject  to  tbe  question  of  indemoity 
remains  unsaleable,  unmarketable,  and  of  infinitely  less  value  than 
it  would  otherwise  be. 

35.  In  a  later  case  (t),  upon  a  sale  of  leasehold  for  lives,  tbe 
representation  of  the  seller  was  held  to  amount  to  this:  diat  tbe 
lessee  thereof  upon  lives,  under  a  church  lease,  granted  the  lease 
in  question,  with  covenants,  binding  his  real  and  personal  repre- 
sentatives to  procure  renewals  to  make  tbe  complete  tenn  sold.  It 
appeared,  however,  that  the  covenant  to  renew  was  limited,  and  not 
binding  to  the  extent  men^ned,  tbe  estate  being  in  settlement,  and 
the  covenants  not  general.  Tbe  pun^uuer  filed  a  bill  for  a  specific 
'performance,  with  an  allowance.  In  effect  the  difference  was  be- 
tween a  covenant  by  the  lessor  binding  all  his  assets  real  and  per- 
sonal, and  a  covenant  which  only  bound  that  property  which  the 
lessor  might  permit  to  go  from  him  to  his  son,  who  would  be  en- 
titled to  the  property  under  the  settiement.  Lord  Eldon  fell  great 
doubt  whether  that  could  be  made  tbe  subject  of  a  valuation. 
The  purchaser,  however,   only  desired  an  indemnity    upon  a  real 

Jh)  Dilo  r.  LUlcr,  16  Vca,  jun.  7,  d-    Kee.  629 ;  a  Bingular  cuso. 
1  Hiabnif  v.  LiicMeld,  2  Myl.  &        (■)  UUlig«n  c.  Coake,  IE  Vea.  jim.  1. 

[•348] 


DOgIc 


406  PAKTUL   IHTEBIffrS. 

estate ;  re  by  put  of  the  purcbase-money  to  be  kept  in  Court,  tbe 
•ellers  receiving  the  dividends.  Tbe  Lord  Cbancellor  decreed  a 
specific  peribmunce,  and  directed  an  inquiry  what  was  the  diSeiv 
ence  between  the  ralue  of  tbe  interest  actually  sold,  and  that 
represented,  and  such  difference  to  be  deducted  Iroin  the  purchase- 
money  ;  and  if  the  Master  should  &id  that  he  was  annble  (o  ascer- 
tain such  difference  in  value,  or  if  the  purchaser  should  choose  to 
take  the  title  with  a  sufficient  indemnity,  be  might,  and  tbe  decree 
was  affirmed  upon  a  rehearing.  He  said,  that  if  it  could  be  the 
subject  of  immediate  compensation  it  ought ;  if  not,  tbe  purchaser 
would  be  entitled  to  all  that  he  could  have,  certainly,  with  a 
deduction  in  respect  of  what  he  could  not  have,  throwing  back  tbe 
benefit  of  the  covenants  to  the  vendor ;  or  he  might  have  tbe  benefit 
of  the  covenants,  and  an  indemnity  against  those  who  could  claim 
under  tbe  setdement  against  bis  Migagemenl. 

36.  But  Lord  Eldon  himself,  in  another  case,  laid  it  down  gener- 
idly,  that  the  Court  can  neither  compel  a  purchaser  to  take  an 
indemnity  nor  a  vendor  to  give  it  (k)  ;  and  it  seems  to  be  difficult 
to  maintain  that  an  indemnity  ought  to  have  been  enforced  in  eitbw 
of  the  cases  above  quoted. 

37.  And  where,  l>y  an  agreement,  the  title  was  to  be  made  out 
to  the  satisfaction  qf  a  person  named,  upon  a  general  reference  to 
arbitration,  which  was  to  settle  all  questions  between  the  parties, 
and  the  arbitrator  awarded  tbe  seller  to  convey  to  the  purchaser 
tbe  title  contained  in  tbe  abstracts,  and  the  seller  to  execute  a 
bond  of  indemnity  to  the  purchaser,  to  secure  him  against  eviction 
by  reason  of  any  defect  in  the  title,  the  award  was  set  aside  as  not 
being  final,  and  being  an  excess  of  authority  (I), 

33.  It  has  been  determined  by  Lord  Redesdale,  that  where  at 
the  time  of  the  contract,  the  purchaser  is  fiilly  aware  that  the 
vendor  cannot  execute  the  agreement,  and,  consequently,  cannot 
enforce  the  performance  of  it ;  thare  the  agreement  must  be  pre- 
sumed to  have  been  executed  under  a  mistake,  and  the  purchaser 
*cannot  insist  upon  a  performance  as  to  the  interest  to  which  the 
vendor  may  be  actually  entitlffd  (m). 

39.  And  in  a  case  where  a  tenant  for  life,  with  a  power  of 
leasing  for  twenty-one  years   at  a   rack-rent,  agreed  to  execute  a 

(i)  Bnlmumo  v.  Lnmle;,  1  Yes.  ft  (m)  Laineiice  v.  Butler,  1  BcIlo.  t 
Boom.  22a  ;  Paton  v.  Biebnor,  1  Bligh,  lA.  13 1  sea  Mortlack  r.  Buller,  19  Vm. 
60  ;  ii]fi-a,  ch.  10.  Jun.  202  ;  Colrere.  CUy,  7  Bmt.  189. 

(OUou  E.  Bc«Td«,  3  Nev.  &  Per.  382. 
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IfiBH  for  tweBtyKme  fears,  and  a  further  lease  for  twentf-oiM 
years  at  aoy  time  during  his  life,  coDsequeQtty  to  eisecute  a  lease 
for  twenty-one  years,  whatever  might  be  the  incraased  valoe  of  the 
property  at  the  time  the  lease  shoi^d  be  granted ;  Lord  Redesdale 
eoDMdored  it  a  ccntract  to  act  id  fraud  of  the  power,  and  that  the 
lessee  was  not  entitled  to  a  specific  performance.  To  obnate  ddt 
objection,  the  lessee  offered  to  take  a  renewed  lease  for  twenty-one 
years,  if  the  lessor  should  so  long  live ;  but  Lord  Redesdale 
tiiought  that  this  was  one  of  those  cases  where  the  plaintiff  had  bo 
tight  thus  to  qualify  the  contract  he  insisted  upon :  ihe^n  was 
nothing  in  the  case  to  show  that  satisfBetion  in  the  form  of 
damages  was  not  an  adequate  runedy  ibr  him.  If  be  had  been 
put  into  a  situation  from  which  he  could  not  extricate  himself,  the 
defendant  might  be  called  cm  to  make  the  best  title  in  his  power  ; 
but  nothing  could  be  more  mischievous  than  to  permit  a  person 
who  knows  that  another  bos  only  a  limited  powM,  to  enter  into  a 
contract  with  that  other  penon,  which,  if  executed,  would  be  t 
fraud  on  the  power,  and  when  that  was  objected  to,  to  say, 
"  I  will  take  thebeat  yoo  can  give  me."  A  court  of  equity  oeght 
to  aay,  to  persons  coming  before  it  in  such  a  way,  "  make  the  best 
of  your  case  with  a  jury  (»)  (1)." 

40.  It  should  be  observed  that  there  was  another  pwnt  in  ib« 
above  cause,  and  the  decree  was  pronounced  after  considerable 
doubts.  It  seems  difficult  to  reconcile  the  opinion  expressed  by 
Lord  Redesdale  with  the  current  of  authorities.  It  was  not  a  nece»- 
taiy  consequence  of  the  contact  that  the  lease  agreed  to  be  granted 
would  be  a  fraud  on  the  power,  and  the  purcbaaer  was  willing  to 
take  the  interest  which  the  seller  was  enabled  to  grant  without 
risk  to  himself  or  injury  to  the  remainder-men. 

41.  Where  an  estate  is  in  strict  settlement,  a  tenant  for  life, 
with,  for  example,  an  ultimate  remainder  in  fee,  selling,  as  the 
owner  of  the  fee,  to  a  person  ignorant  of  the  state  of  the  title,  of 
course  could  not  c(Hnpel  the  purchaser  to  take  his  partial  interest 
with  a  compensation. 

42.  And  we  have  seen  that  if  such  a  person  contract  to  sell,  not 
as  owner,  but  merely  as  ageot  for  the  trustees,  and  the  contract 
could  not  have  been  enforced  against  the  trustees,  it  cannot  be 
"Cairied  into  executbn  against  the  tenant  for  life,  although  fay  the 

(n)Haniet0. 'Yielding,  2  Scho.  ft  Lef.fil9;  Tide  >>i/V«,  du  8. 

(I)  See  Onlum  v.  Handim.  6  Uunf.  IBS. 
Vol.  I.  52  [•850] 
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happeniDg  of  events  he  bimself  has  become  entitled  to  the  lee  in 
possession  (o). 

43.  But  the  n^e  laid  down  1^  Lord  E^don,  which  has  alieadjr 
be«i  referred  to,  was  inteoded  to  express  his  opiatoa,  that  whwe  is 
such  a  case  the  tesaat  for  life  was  the  partj'  nally  coDtracting,  h» 
was  bouod,  at  the  election  of  the  purchaser,  to  convey  to  Iuid  all  the 
interest  he  had  io  the  estate  at  a  proportiotiate  price. 

44.  This,  however,  was  nded  otherwise  in  a  late  case  at  the 
Rolls  (p),  where  the  teaaDt  for  life,  under  a  settlemeit,  with  full 
knowledge  of  the  sature  of  his  title,  entered  into  a  contract  for 
sale  of  the  estate  as  owner  by  letters  to  a  purchaser  who  was  igno- 
rant of  the  title,  and  then  dewred  to  withdraw  from  the  contract, 
and  the  trmtees,  ip  whom  a  power  of  sale  was  vested,  refused  to 
adopt  the  cootract ;  the  purchaser  required  the  seller  to  convey  to 
him  his  estate  foe  life,  which  was  without  inapeachment  of  waste, 
and  his  rever»on  in  fee  alter  as  estate  tail  io  bis  soo,  but  this  was 
lefused.  The  Court  observed,  that  without  derogation  in  any 
respect  from  the  jurisdiction,  it  was  apparent  that  the  Court 
would  not  in  every  case  compel  a  vendor  to  convey  such  estate  as 
he  could.  And  upoa  the  general  principle  that  the  Court  will  not 
execute  a  contract,  the  performance  of  which  is  uareasotiable,  or 
would  be  prejudicial  (a  persons  interested  in  the  property,  but  not 
parties  to  tiie  contract,  the  Court,  before  directing  the  partial  exe- 
cution of  the  cootract,  by  ordering  the  limited  interest  of  the 
vendor  to  he  conveyed,  ought  to  consider  how  that  proceeding  might 
affect  the  interests  of  those  who  were  entitled  to  the  estate,  subject 
to  the  limited  interest  of  the  vendor.  The  vendor  had  a  life  estate 
without  impeachment  of  waste,  with  remainder  to  his  sons  in  tail 
male,  and  having  regard  to  the  settlement,  and  the  protection  in- 
tended to  be  afforded  to  the  objects  of  it  (I),  — conceiving  that  the 
consequence  of  a  partial  execution  of  this  contract  might  be  preju- 
dicial to  those  objects,  seeing  the  difficulty  of  ascertaining,  upon  satis- 
&ctory  grounds,  the  just  amount  of  ebalemeat  from  the  purchase- 
money,  —  (for  it  was  more  easy  to  compute  a  just  compensalioD 
where  it  is  to  be  given  for  the  defect  in  the  quantity  or  the  quality  of 
the  land  sold,  than  where  it  is  to  be  given  for  the  deficiency  of  the 
vendor's  interest)  —  and  considering  also  that  nothing  bad  been 
done  upon  the  contract,  so  that  the  purchaser,  though  suffering 

(o)  Martlpck  v.  BuUer,.  10  V( 
tS2 ;  vide  mpra,  p.  211,  pi.  4B. 

(I)  &M  tb*  lulMtitutum  tat  rMwvcriM  Mt,  port.  <A.  11»  •.  *. 
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the  disapptrinttneDl  of  not  making  himself  the  owner  of  an  estate 
*he  desired  to  possess,  had  sustained  no  damage  for  which  ctHD' 
pensation  might  not  be  giren  bj  a  jury,  it  appeared  to  the  Court 
that  a  conveyance  of  the  vendor's  life  estate  and  ultimate  reversicn 
(o  the  purchaser  ought  not  to  be  decreed. 

45.  There  is  no  doubt  great  difficulty  in  these  cases;  but  in  the 
case  just  referred  to,  no  circumstance  existed  va  the  part  of  the 
purchaser  upon  which  relief  could  be  refused  to  him  against  the 
seller.  It  was  not  denied  that  the  seller  was  bound  by  the  con- 
tract, and  he  took  advantage  of  the  state  of  the  title  to  avoid  the 
specific  performance  of  a  contract  which  he  had  entered  into 
wi^  full  knowledge  that  he  could  not  bind  the  whole  fee,  although 
the  purchaser  was  not  aware  of  the  circumstance,  and  the  seller 
even  concealed  for  a  time  the  ol^ectioR  made  by  the  trestee  to 
adopt  the  sale.  Nor  if  the  seller,  according  to  the  general  mie, 
was  bound  to  convey  what  interests  be  could  at  a  proportionate 
price,  did  the  difficulty  of  valuing  those  interests  afibrd  any  solid 
objection  to  the  relief.  The  estate  for  life  was  without  impeach> 
menl  of  waste,  and  the  purchaser,  no  doubt,  might  sell  the  timber, 
but  the  Court  ought  not,  it  is  conceived,  in  such  a  case  to  look  at 
the  interests  of  the  tenant  in  tail,  nor  indeed  could  it  protect 
them ;  for  the  tenant  for  life  might  fell  the  timber,  or  sdl  his  life 
estate,  with  the  right  to  cut  it  the  next  hour,  and  equity  could  not 
reliue  to  perform  such  a  contract,  however  injurious  it  might 
prove  to  the  tenant  in  tail.  Indeed,  in  this  case  the  timber  was 
not  of  Urge  value,  and  the  tenant  for  life,  pending  the  suit,  em> 

'  ployed  woriunen  to  cut  it,  although  of  course  be  was  stopped  by 
injunction  upon  the  purchaser's  application.  If  a  tenant  for  life 
ioaa  fide  apprehending  that  the  trustees  of  the  settlement  will 
adopt  his  contract,  s^l,  meaning  only  to  concur  in  a  sale  of  the 
fee,  that  might  be  a  good  defence  in  equity  against  a  partial 
execution  of  the  contract  by  the  tenant  for  life  alone.  But  such 
sales,  where  the  setdement  is  concealed,  deserve  no  favor,  for 
(here  is  no  amtaality ;  the  trustees,  by  their  election,  may  force 
the  purchaser  to  complete,  although  he  cannot  compel  them  to 
join,  and  they  are  loo  frequently  mere  instruments  in  the  bands 
of  the  tenant  for  life,  who  procures  them  to  concur  in  the  sale  or 
reject  it,  just  as  best  suits  bis  own  views. 

46.  If  in  a  case  of  this  nature,  the  purchaser,  on  the  faith  of 
the  agreement,  put  biraself  in  a  situa^n  from  which  he  cannot 
extricate  himself,  aad  is  therefore  willing  to  forego  a  part  of  his 
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agreement,  that  b  a  ciroraostanoe  to  bduae  tt  court  of  equity  to 
give  relief.  Thus,  in  a  caae  before  Lord  Tbm-low,  the  incumbeot 
of  a  living  had,  with  full  knowledge  of  the  title,  cOBtracted  with 
the  teaant  in  tail,  in  remainder  aiW  a  lifa  estate,  for  the  purchase 
*of  the  advowson,  and  on  the  faith  of  that  agreement  bad  built  a 
nacb  better  house  than  he  woold  otherwise  have  done ;  the  tenaot 
for  lifa  woald  ocpt  join  is  Buffering  a  recoray,  and  c(»Bequently  a 
good  title  could  not  be  made.  L(»d  Tburlow  held,  that  as  the  pUT' 
chaser  bad,  upon  the  &ith  of  the  contract,  bult  a  good  house  on 
the  glebe,  he  ought  to  have  the  utmost  the  veodor  could  give 
him;  and  therefore  directed  the  veodor  to  convey  a  base  fee,  by 
levying  a  fine  with  a  covenant  to  sufi*er  a  recovery  whenever  he 
should  be  enabled  to  do  so  by  the  death  <^  the  tenant  ibr  life  (9). 

47.  But  if  there  have  been  misrepresentation  on  the  part  of  the 
purchaser,  he  cannot  inust  upon  having  the  ertate,  although  he  is 
willing  to  take  subject  to  the  outstanding  interests.  This  is  the 
case  of  Clenoont  v.  Tasborgb  (r).  Upon  a  treaty  for  an  exchange, 
Clermont  infwmad  Tasburgh  that  the  tenants  of  the  latter  were 
agreeable  to  the  exchange,  and  thereupon  tbe  agreement  was  made, 
which  stipulated  fw  possession  on  both  sides.  It  appeared  upon 
a  IhII  61ed  by  Clermont  that  the  tenants  had  not  consented.  Tbe 
bill  sought  that  Tasburgh  should  buy  out  his  tenants,  or  that  the 
value  should  be  proportiooably  reduced.  The  opinion  of  tbe  Court 
being  against  the  plainti£f,  he  ofiered  to  waive  the  part  of  the  con- 
tract which  aUpulalad  !<»:  possession,  and  not  to  require  the  tenants 
to  be  bought  out.  But  this  was  denied  to  him,  because,  as  tbe 
contract  was  obtained  by  misrepresentation,  it  was  vnd  both  at 
law  and  in  equity.  When  an  agreement  ia  obtained  by  fraud,  the 
effect  is  not  to  cut  it  down  or  modify  it  only,  but  jt  vitiates  it  m 
Mo,  and  the  party  who  has  beeo  drawn  in  is  totally  absolved  from 
obligation. 

48.  If  the  vendor  has  granted  a  lease  of  the  estate,  which  b  void 
by  force  of  a  statute,  the  Court  will  not  on  tbe  request  of  the  pur- 
chaser  consider  tbe  lease  as  valid,  and  allow  him  a  ctanpensation  in 
raspect  of  it  (s). 

49.  There  are  some  rights  which,  although  in  themselves  of 
small  value,  are  iocapable  of  compensation,  and  therefore,  if  undis- 
closed, vitiate  the  contract ;  for  example,  a  right  of  sporting 
reserved  over  the  estate,  for  it  would  not  be  possible  to  estimate 
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what  difiereDCfl  in  valae  such  a  reservation  made  (t),  aad  such  a 
right  would  break  ia  loo  much  upon  the  eajoyotent  and  ownership 
of  a  purchaaer,  to  enable  equity  with  propriety  to  compel  him  to 
take  the  estate  with  a  compenutioc. 

50.  But  a  purchaser  in  this,  as  in  every  other  ca»e,  may  by  bis 
*coDduct,  after  baviog  notice  of  a  charge  like  this,  which  is  a  pei^ 
maoent  wie,  waive  his  right  to  object  to  it,  aad  eveo  leave  himself 
BO  right  to  a  compensation  (u). 

51.  It  is  a  fatal  objection  at  law,  that  an  enclosed  estate  is  sub- 
ject to  a  right  of  common  every  third  year,  which  was  not  noticed 
HI  the  contract  (x)  ;  and  equity,  it  ia  apprehended,  would  not  hold 
it  to  be  a  subject  for  compensation  against  a  purchaser,  altbotigb 
be  might  be  allowed  to  take  the  estate  with  a  compeosatioD. 

53.  But  where  an  estate  was  sold  with  a  representation  in  general 
leimi  that  the  purchaser  would  have  an  unlimited  right  of  common, 
whereas  it  appeared  that  the  right  of  common  was  limited  to  sheep 
only,  that  was  held  to  he  a  subject  for  wmpeesation  (y). 

53.  But  a  seller  cannot  represent  the  estate  as  his  freehold,  and 
then  require  the  purchaser  to  take  what  in  effect  are  uothing  but 
sheep-walks  (z), 

54.  A  right  to  dig  for  mines  not  disclosed  would  be  a  ground  to 
set  aside  the  contract  at  the  instance  of  the  purchaser  (a).  But 
where  the  purchaser  does  not  object  to  the  title  on  this  ground, 
but  insists  upon  a  specific  performance  with  a  compeosalion,  it 
will  he  decreed  (b), 

55.  If  the  estate  be  liable  to  repair  the  chancd  of  a  church,  the 
purchaser,  if  he  bought  without  notice  of  that  liability,  would  not, 
it  seems,  be  compelled  to  perform  the  contract  with  a  compen- 
lation  (c). 

56.  And  where  a  bouse  was  sold  by  auction  and  no  notice  was 
taken  of  a  fee-farm  rent  of  5«.  id.  charged  upon  that  and  upon 
other  property  of  very  great  value,  the  purchaser  brought  an  action 
for  breach  of  contract,  and  Sir  Vicary  Gihbs  for  the  vendor,  the 
defendant,  declined  arguing  the  point  (d). 

(0  Bamell  e.  Brown,  1  Jac.  &  Walk.  (ft)  Seomtn  v.  yaodrf,  IS  Vea.  jnn. 

I«8.  890. 

fii)  8.  C.  BMpotf.  (e)S»eForteblow(i.Sluriey,2Swtiist. 

(z)  OitMon  D.  Spurrier,  Peaks's  Add.  223,  cited.  This  U  evident!;  HoniLblow 

Cm,  40  ;  u  to  footwnyi,  aeepBit,  v.  Shirley,  13  Ves,  jnn,  81 ;  sec  ch.  10, 

(y)  Howlandv.  Norri*,  1  Cox,  59.  ■.  2,  pmt. 

(«)  VmooaTet  *.  Blia*,  11  Vea.  jun.  (d)  Turner  v.  Seaania,  3itt.  Ouildh. 

45S.  cor.  Liord  Ellenborough,  C.  I.  2d  Juna 

(a)  Iufn.  ISoe  ;  and  taa  Bamewall  e.  Harrif,  I 
Taunt.  i30. 
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57.  But  ia  equity  it  has  been  held,  that  quit-rents  are  subjects 
of  compensation,  probably  because  they  are  regarded  as  incidenia 
of  tenure  (e). 

58.  As  Sir  John  Leach  observed,  in  Eisdaile  v,  StephensoD, 
rentcharges  are  not  incidents  of  tenure,  but  are  created  by  the 
voluntary  act  of  the  vendor  or  those  under  whom  he  claims ;  and 
*he  added,  that  it  would  be  a  good  rule,  that  a  purchaser  should 
not  be  bound  to  complete  his  purchase  unless  they  were  noticed  in 
the  agreement  or  conditions  of  sate,  but  he  feared  that  the  habit  of 
the  Court  had  been,  not  to  proceed  upon  the  dbtinction  between 
qnit-rents  and  rent  charges,  but  to  compel  the  purchaser  to  complete 
where  the  rentcharge  is  small. 

59.  Id  Lord  Thurlow's  time,  Uie  rule  was  larger  than  it  is  now. 
He  laid  it  down  as  settled,  that  wherever  it  is  possible  to  compensate 
the  purchaser  for  any  article  which  diminishes  the  value  of  the 
subject  matter,  he  must  be  satisfied  with  such  compensation,  or  to 
speak  in  the  usual  terms,  wherever  the  matter  lies  in  compensation  { 
but  lie  could  not  lay  down  this  rule  as  universal,  for  a  case  might 
be  so  circumstanced,  that  the  party  might  have  purchased  purely 
for  the  sake  of  the  very  particular  wanting. 

60.  Acting  upon  this  role,  where  an  estate  bad  been  sold  as  tithe 
free,  which  turned  out  to  be,  wilh  oUier  lands,  subject  to  14/.  per 
annum  in  lieu  of  tithes,  Lord  Thurlow  held  the  charge  to  be  a  sub* 
ject  ibr  compensation  (y). 

61.  This  was  going  a  great  way,  and  it  has  been  justly  observed, 
that  no  case  is  to  he  found  where  this  doctrine  of  compensation 
has  been  applied  beyond  rentcharges  of  small  amount  (g). 

62.  And  as  a  general  rule— if  it  admit  of  any  exceptions,  it  must 
be  in  a  rare  case — the  Court  will  not,  as  we  have  seen,  compel  the 
purchaser  to  take  an  indemnity,  nor  the  vendor  to  give  it  (A).  But 
this  subject  will  be  resumed  when  we  come  to  the  consideration  of 
the  title  to  which  a  purchaser  is  entitled. 

63.  Where  the  benefit  of  quit-rents  is  sold,  a  mistake  in  their 
amount  will  not  be  material.  In  Cuthbert  v.  Baker  (i)  tiie  quit- 
rents  of  a  manor  were  stated  in  the  particulars  of  sale,  to  be  9^  a 
year,  and  they  amounted  to  only  30i.  a  year;  but  a  specific  per- 
formance was  decreed,  and  it  was  referred  to  the  Master  to  ascer- 


^    if)  Howland  e.  Norris,  1  Cot,  89.  (i)  lUg.  Lib.  A.  1790.  M.  tii. 

(ff)  PtenderBBlt  v.  Bjre,  3  Hog.  91  i 
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tain  what  compensation  sbouid  be  allowed  for  the  deGciency :  and 
K  mistake  in  the  amount  of  quit-rents  chBrged  on  the  estate  sold 
would  be  equally  a  subject  of  compeosalJon. 


•SECTION   U. 

OF    WANT    or   TITLE    TO    A    FAST    OF    THE    ESTATE. 


1.  IGitaitatloiBlkaiifold. 

8.   Wamti^tMttopartfiaalatlMe. 


I.  Enfiyrced  partiaUy  agaimt  purchattr 

leher*  part  rmaU, 
\.  Salaofhoumandu/iarf. 
'.  Ojnniom  vpon  it, 
I.  Not  bindiTig  on  purchtatr  tthtn  for~ 

iion  large. 
I.  Fee-farm  rent. 
.  Pvrduutt'i  right  aganut  utter  vhtn 

no  Hilt  to  large  part. 
I.  WAeatlts  v.  Slade. 
,  Oiiemalumi  upon  it. 
>.  Hutual  e^nlractt. 
I.  Laate  anUaining  taor*  than  it  held 


17.  Sale  in  loU  good  at  ta  Mm*  tsUA 

title. 
20.    Ualeti  eoo^licateJ  ailA  the  rttt. 
22.  Rule  acted  upon  at  law. 
25,  SI.  Lord  Kangm'e  doctrine. 

27,  29,  30.  Lord  Eldon't. 

28,  2S.  Lord  Brougham'i. 
31.   1%epretentrule. 

31.   Where   the    teller    hat    not   all    the 

tiihet  he  lellt. 
35.   Where  the  ettale  it  tut  tithe  fret. 
40.   Commutation  of  tithet  bg  ttatute. 

11.  Land-tax  and  lithe-reTtl  charge. 

12.  PuriAater' fright   bound  bg  Ait  con- 


1.  If  a  purchaser  of  an  eslate  thinks  he  has  purchased  bona  fide 
8  part  which  the  vendor  thinks  he  has  not  sold,  that  is  a  ground 
to  set  aside  the  contract,  that  neither  party  may  be  damaged  ; 
because  it  is  impossible  to  say,  one  shall  be  forced  to  give  that 
price  for  part  only  which  he  intended  to  give  for  the  whole;  or 
that  the  other  shall  be  obliged  to  sell  the  whole  for  what  he 
intended  to  be  the  price  of  part  only  (a).  Upon  the  other  hand, 
if  both  understood  the  whole  was  to  be  conveyed,  it  must  be  con- 
veyed. But  again,  if  neither  understood  sn,  if  the  buyer  did  not 
imagine  he  was  buying  any  more  than  the  seller  imagined  he  was 
selling  the  part  in  question,  then  a  pretence  to   have  the  whole 

(a)  8e«   IS  Vea.  jnn.   127 ;  *nd  tee    and  ste  Neap  v.  Abbott,  C.  Coop.  333  ; 
HiggiDBon  v.  ClowM,  IS  Vei.  Jan.  SIS,    Chamberlain  r.  Le«,  10  Sim.  115. 
(tiled,  w  to  this  point,  n^ro,  p.  37 ; 
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conveyed  is  as  contnry  to  good  feitb  on  bis  side  as  a  refuaa]  to 
sell  would  be  io  the  other  case  (b). 

3.  A  defect  of  the  aature  we  are  dow  about  to  coasider,  arises, 
either  where  the  seller  bas  not  a  good  title  to  a  portion  of  tbe  estate 
•which  he  has  sold,  or  having  a  good  title  to  the  estate,  it  does  not 
contain  the  quantity  represented  in  the  contract. 

3.  As  to  the  first  line  of  cases :  where  ao  estate  is  sold  in  one 
lot,  either  by  private  contract,  or  public  sale,  and  tbe  veador  has 
not  a  title  to  the  whole  estate,  he  cannot  enfiirce  tbe  contract  at 
law.  At  law,  indeed,  neither  a  vendor  can,  on  an  entire  contract, 
recover  part  of  the  purchase-money,  where  he  cannot  make  a  title 
to  the  whole  estate  sold  ;  nor  would  a  purchaser  be  suffered  in  a 
court  of  law  to  say,  that  he  would  retain  all  of  which  the  title  was 
good,  and  vacate  tbe  contract  as  to  tbe  rest :  such  questions  being 
subjects  only  for  a  court  of  equity  (c)  (1). 

4.  In  a  case  at  law  (d ),  where  an  estate  consisting  of  a  house 
and  land  was  sold  by  private  contract  for  1,000/.,  but  there  had 
been  two  distinct  valuations,  one  of  the  house  at  300!.,  and  tbe 
other  of  the  land  at  700/.,  at  which  several  prices  the  different 
properties,  by  a  memorandum  in  writing  signed  by  the  sellers,  had 
been  agreed  to  be  sold,  previously  to  the  more  regular  contract 
for  the  whole  at  one  sum,  tlie  purchaser  was  evicted  from  the 
house  for  want  of  title  in  tbe  sellers,  before  the  conveyance  was 
completed,  and  as  he  had  built  upon  the  land,  be  retained  that, 
but  brought  an  action  for  money  bad  and  received,  to  recover  tbe 
money  which  be  bad  paid  for  tbe  land,  in  which  he  succeeded. 
Lord  Alvanley,  in  delivering  the  judgment  of  tbe  Court,  observed, 
that  bis  difBculty  bad  been,  how  hr  the  agreement  was  to  be  con< 
sidered  as  one  contract  for  the  purchase  of  both  sets  of  premises, 
and  how  far  the  party  could  recover  so  much  as  had  been  paid  by 
way  of  consideration,  for  tbe  part  of  which  the  title  had  failed,  and 
retain  the  other  part  of  the  bargain.  If  the  question  were  how 
far  the  particular  part,  of  which  tbe  title  had  failed,  formed  an 
essential  ingredient  of  the  bargain,  tbe  grossest  injustice  would 
ensue  if  a  party  were  suffered  in  a  court  of  law  to  say,  that  be 
would  retain  all  of  which  the  title  was  good,  and  recover  a  pro 
porlionable  part  of  the  purchase-money  for  the  rest.     Possibly  the 

1  Vea.        M  Johnionv.  Jolm»<m,3  BiM.ft  FulL 
I.  162. 

((f)  JohnwHk  D,  Johiuon,  tAi  ny. 

(1)  See  Paiham  v.  Bandolph,  i  Howard  (Mis*.)  iZS. 
[•866] 
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pirt  wbach  he  retained  might  not  Jiave  boeo  soldi  unlew  the  «tlwr 
ptrt  hftd  beea  takea  tt  the  wne  tteoe,  and  ought  sot  to  be  yaloed 
in  propCHtioi]  to  its  ext^t,  but  aooording  to  the  Tarioiu  circwostaD- 
cea  coonected  with  it  But  a  oourt  of  equity^  may  joquiie 
into  all  the  ciiciunstanoes,  and  may  awertaJB  bow  far  ooba  part  of 
the  bargain  formed  a  msteiial  ground  Jbr  tbe  rest,  and  may  award 
a  compensation  accordiDg  to  the  real  state  of  tbe  taosaction.  The 
Court,  however,  held  that  there  were  two  diatinot  oootract^  for  the 
*boiise  and  land,  and  observed  that  it  bad  not  been  suggeeted  tl^t 
they  were  necessary  to  tbe  occupation  of  each  other,  and  bo  ;the 
purchaser  was  allowed  to  recover. 

5.  But  if  the  part  to  which  the  selldr  has  a  title  was  tbe  pur- 
(^laser's  ptmcipal  ob}ect,  or  equally  his  object  with  the  part  to 
which  a  title  cannot  be  made,  and  is  itself  an  independent  subject, 
and  not  likely  to  be  injured  by  tbe  othw  put,  equity  will  compel 
tbe  purchaser  to  take  it  at  a  proportionate  price. (1)  ;  and  in  these 
oases  it  will  be  referred  to  the  Master,  to  inquire,  "  whether  the 
part  to  which  a  title  canoot  be  made,  is  material  to  the  poseesnoa 
and  enjoyaient  of  the  rest  of  the  estate  (e)."  The  question  geti»- 
rally  arises  where  the  part  to  which  a  title  cannot  be  made  is  com- 
paratively small,  for  if  it  be  a  conuderable  portion,  that  upon  tho 
face  of  it  would  be  deemed  material;  for  when  a  man  buys  a 
large  estate,  he  must  be  supposed  to  want  what  he  buys  ;  on  the 
ether  band,  it  matters  not  how  trifling  the  subject  is  if  it  is  neces- 
sary to  the  enjoyment  of  the  rest,  or  was  tbe  purchaser's  object  in 
bis  purchase  (S). 

6.  This  equity  was  at  one  period  exercised  agamst  purchasers  to 

(«)SrQ<iMnv.Fa(qiautt',  tlVefl.JiLn.    Bowyer  c.  Biio^  18  Brice,   6S8;a«e 


(1)  See  Buck  c.  M'CsughCiy,  S  Uaoroe,  230  i  Pratt  v.  Lnw,  S  Cnach,  les ; 
SimpBon  V.  Etwkins,  1  Dona,  30G ;  CoUard  v.  Groom,  2  J.  J.  Uanlu  488. 

(3)  Seo  Coi^r  v.  Deime,  1  Vewj  jr.  (Sunmar'a  ei..)  £65,  SB7,  note  (6)  ot  Ur. 
EoMinden;  Heedr.Noe,  SYerger,  2B3i  M'Kean  v.  Beid,  Litt.  SeL  Caa.  386; 
Parham  v-  Randolph,  4  Howard  (Uiu.)  436.  Whera  there  is  a  substantial  de- 
fact  ia  tbe  enate  Bold,  eitber  in  tbe  title  itself,  oi  iu  the  leproaentation  or  deaciip- 
tion  of  tJie  nature,  character,  situation,  extent,  or  quality  of  it,  which  ia  on- 
known  to  the  Tcndee,  and  in  reaiard  to  which  he  is  not  put  upou  inquiry,  then, 
•  apecifio  performance  will  ant  be  decreed  against  him.  2  Story  £q.  Jar.  }77B; 
FonbL  Eq.  B.  1,  cK.  3,  f9,  note  (i) :  Young  ».  Liliard,  1  Marab.  482 ;  Kelly  o. 
Bradford,  3  Bibb,  317;  Butler  v.  O'Heai,  I  Deaaua.  382;  2  Kent  (6th  ed.)  476, 
476,  471,  and  notet ;  Watu  o.  Waddle,  6  Petera,  389. 

Upon  B  like  ground  a  party,  contracting  for  th«  entir^  of  an  eatkte,  will  not 
be  oonuMUed  to  take  an  uadivided  aliquot  part  of  it.  2  Story  Bo.  Jur.  {778; 
R«ed  c.  Noe,  9  Yerger,  283  ;  Dalby  c.  Pullen.  3  Sim.  2B;  8.  C.  1  Bnsa.  &  My. 
296  ;  Batea  v.  Delavan,  6  Paige,  300. 
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u  extent  which  is  not  now  followed,  but  tbe  stream  of  aBtfaoritr 
sets  the  other  wfty  (/).  Id  a  case  (g)  befon  Sir  Thnnas  Sewell, 
a  man  who  had  cootmcled  for  the  purchase  of  a  house  and  wharf^ 
was  compelled  to  take  the  house,  although  he  covld  not  obtain  tbs 
wharf,  and  the  wharf  appeared  to  be  the  whole  object  of  Ins  making 
tbe  purchase  ;  iodeed,'>t  is  stated  that  his  object  was  to  carry  mi  his 
business  at  the  wharf. 

7.  Lord  Tburiow  -said,  that  if  he  bad  been  to  have  judged  of  that 
ease,  and  if  it  bad  appeared  that  the  purchaser  was  in  a  trade,  in 
which  that  wharf  was  essentiaHj  useful,  and  that  he  made  that 
purchase  for  the  sake  of  his  trade,  he  (Lord  Tbisriow)  should  not 
have  thought  that  it  nterfered  with  tbe  general  rule,  if  be  bad 
discharged  him  from  h'ls  contract  (A).  But  this  has  been  canied 
much  further.  Lord  Kenyon  said  it  was  a  deteimiastion  contraiy 
to  all  justice  and  reason,  and  the  case  has  never  been  quoted  with- 
out being  disapproved  of  (i).  It  is  quite  clear,  that  if  such  a  case 
*were  now  to  call  for  a  decision,  although  tbe  purchaser  did  not 
require  the  wharf  for  his  trade,  yet  if  tbe  house  and  wharf  wue 
connected  together  as  one  property,  tbe  want  of  title  to  tbe  wharf 
would  aothorize  the  purchaser  to  rescind  the  whole  contract.  It 
would  require  some  special  'ground  in  such  a  case  to  induce  the 
Court  to  even  direct  an  inqwry  upon  tbe  subject  (1). 

8.  This  subject  was  fully  discussed  in  a  case  before  the  late 
Master  of  the  Rolls  in  Ireland,  already  referred  to,  where  a  title 
could  not  he  made  to  one  of  the  estates  sold,  contaiiu&g  700  acres, 
which  was  sold  subject  to  a  fee-farm  rent  of  100/.  per  annum  (Jk)| 
and  tbe  purchaser  was  released  from  the  whole  of  tbe  contract. 

(/)Sm  18  Price.  TOa.  679;     IS   Vm.  jun.   78,  3118,  *27.    In 

(^J  8««  S  T«B.  jun.  678 1  7  Va«.  iwn.  Stewut ».  Alliaton,  1  M«.  26,  Lord  El- 

E70,  oit«d ;  vid  «ee  M'Qaeen  v.   Fur-  dan    expreeaed    hiniMtf    much    moi* 

qnhu,  II  Ves.  jun.  iS7.  atrangl^  againat  tbe  principle  of  thwa 

(h)  See  1  Cox,  61,  62.  casea,  than  appears  by  the  report. 

(i)  See  1   Eap.  Ca.  1^2  ;  6  Vea.  jun.  (_k)  Preadergast  c.  Byre^a  Hogau,  81. 

(I)  "  The  good  aenio  and  equity  of  the  law  on  this  anbjeot,"  bits  Mr.  Chan- 
eellor  Kent,  ••  is,  that  if  the  defect  of  title,  whether  at  land  or  cBattel*,  be  » 
ereat  as  to  render  the  thing  sold  unfit  for  the  nte  intended,  and  not  within  the- 
biducement  to  the  pnrchaiei,  the  pnrehaier  ought  not  to  be  held  to  the  coutnot, 
but  be  left  at  liberty  to  rescind  it  altogether."  '•  If  thrrv  be  a  lailuie  of  title  to 
part,  and  that  part  appears  to  b»  eo  esaential  to  the  residue,  that  it  cannot  reaaon-- 
ably  be  auppoaed  the  pnrchaae  would  have  been  made  without  it ;  >a  in  the  ew» 
of  the  loas  of  a  mine,  or  of  water  noceaeary  to  a  mill,  er  of  a  iiluable  fUhery 
attached  to  a  parcel  of  poor  land,  and  by  the  loas  of  which  the  reeidaeof  theland 
waa  of  little  value  ;  the  contract  may  be  disaolTed  in  tolo."  3  Kentfet*  ed.)  47a» 
*7B ;  Parham  v.  Randolph,  4  How.  (Miss.)  *8S,  See  Pringlo  e.  Witten,  I  BaT. 
2G6  1  Gray  i.  Eandkinaon,  ib.  27S ;  Tunno  e.  Flood,  I  M'Coid,  121  ;  Marrin  '•. 
Bennett,  S  Paige,  ai2i  Bt<>dd>rt,i>.  Smith, fiBlnney,  35£,  361;  Watcn  v.  TraTis, 
S  John.  465. 
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Tbe  Ccvrt  stated  the  result  of  the  aulbcwities  1o  be,  tfaat  tliougk 
this  principle  of  cotnpensatioD  had  in  some  instaitces,  in  relatioa 
to  sane,  fragmeots  or  small  parts  of  an  astate  soM,  or  of  the  rights 
appurtenant  or  iocideatal  (o  it,  been  applied  in  ineitwn  against 
«  purchaser,  that  it  was  a  principle  that  ought  not  to  be  extended 
to  new  classes  of  esses.  There  was  no  case  of  the  sale  of  two 
ilbtiact  estates  fw  cme  entire  sura,  in  which  the  Court  bad  under* 
taken,  upon  a  failure  of  title  as  to  one  estate,  to  decompose  the 
<um  and  Sx  a  staadard  lor  adjusting  the  relative  value  of  the  two 
estates,  which  sbo«ld  bind  the  purchaser  without  regard  to  his 
views  or  estimate  of  relative  value.  It  appeared  to  be  incmsisteDt 
with  the  principles  upon  which  the  Court  professed  to  exercise 
jurisdiction  in  specific,  performance,  to  compel  the  purchaser,  not 
bound  by  law,  and  who  could  not  get  the  thing  for  which  he  con- 
tracted, to  take  one  of  the  estates  he  purchased,  and  accept  a 
compensttton  for  the  other  estate.  Where  would  you  stop  ?  The 
result  appeared  to  be,  that  no  cases  were  to  be  found  where  this 
doctrine  of  compensation  had  been  applied  beyond  small  parcels  of 
land,  and  that  no  unirwsal  principle  of  compensation,  had  been  laid 
down  which  would  apply  to  sales  of  distinct  townlands  or  denomi- 
nations. These  appear  to  be  ibe  true  principles,  and  they  have 
always  been  acted  upon  in  the  English  Cwirts  of  equity ;  and  in 
speaking  of  compensation  generally,  the  rule  has  always  been  so 
undeistood. 

9.  And  the  nile  would,  no  doubt,  be  the  same,  even  where  the 
estate  to  which  a  title  cannot  be  made,  is  let  upon  a  fee-larm  grant 
at  a  large  rent,  for  although  the  purchaser  can  only  receive  the 
rent,  yet  be  may  have  an  ol^ect  in  holding  such  a  rent  issuing  out 
of  att  estate,  particularly  if  the  estate  be  ccmoected  with  the  other 
property  or  with  bis  OWB.  And  where  one  of  the  subjects  of  sale 
is  a  rentcharge,  lo  which  a  title  oannot  be  made,  he  cannot  be 
*lold  tbat  it  is  to  be  treated  as  a  mere  annuity  unconnected  with 
land  <0- 

10.  There  are  many  cases  where  the  purchaser  might  elect  to 
lake  the  portion  of  the  estate  (o  which  a  title  could  be  made, 
•llhough  the  vendor  could  not  compel  him  to  do  so. 

11.  We  bare  seen  that  the  purchaser  cannot  be  compelled  to 

(I)  a.  C.    Nrathai  of  tboM  pointi  wu    ment,  p.  9fi,  nhich  irfll  be  «a*n  hy  r«^ 
dended  m  Uiii  cms.    Then  uipaan  to    ereaca  to  p.  S2. 
h»  »  —J-'-^-  at  (ka  doM  of  U>e  judg- 
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Mm  b  QontpmsatioD  for  s  ln^  portion'  of  the  Atate  (1).  In  regatA 
to  Ihe  lioaits  of  the  rnlo,  that  a  purshsser  laay  elect  to  lake  the 
part  to  4ybicb  a  title  can  be  made  «t  s  proportionate  price,  %* 
W.  Qrast,  M&atsr  of  the  Rolls,  in  Wealem  v.  Ruanll  (m),  obsvred, 
ttfat  if  Was  said  thoM,  that  thew  was  a  oon^^rable  portim]  of  the 
estate  to  which  no  title  eould  he  made,  aad,  therefore,  Uiere  coeld 
be  no  etecutnn  of  the  contract.  That  defence,  he  said,  sintply  so 
ttated,  was  quite  sew  i»  the  month  of  the  Tendw.  Il  was  not 
Secessary  there  C0  determine  whether,  under  amy  circamstaaoea 
ef  deterioratioa  to  the  refaainiog  iRnperty,  the  vendor  coold  be 
eiempted  from  the  cAKgatioa  of  conreyiog  that  part  to  which 
a  tide  could  be  made  ;  but  the  proposition  was  quite  untenable, 
tiiat  If  th»e  is  a  oonnderabls  part  to  which  oo  title  could  be  made, 
the  vendor  Was  tberefore  exempted  ftom  the  neeemty  of  conreyiog 
»af  part  (9). 

in.  The  obaaivatiooa  of  the  Court,  in  Jc^neon  v.  Johnson,  already 
quoted,  bear  abo'  upon  this  point  (n),  and  undoubtedly  there  may 
be  cases  where  the  hard^p  of  enforcing  a  partial  executitra  of  the 
tentraot  on  the  vendofy  would  be  30  greaty  that  eqaity  would  not 
iRterine.  A  seller,  for  example,  could  not,  at  the  election  of  the 
puTcihaser,  be  defvired  of  bis  nwawoD-boase  and  park,  to  which  he 
teuld  make  a  good  title,  wbilat  a  large  adjoiniog  estate,  held  and 
lold  with  it,  wauld  be  left  od  his  hands  with  a  proclaiRied  bad  title. 

13.  In  the  case  of  Wbeatley  v.  Slade  (0),  a  lace  maoutactMy  was 
sold  far  IS,30(M. ;  it  appeared  that  the  sellraa  were  entitled  to  nine- 
kateeOths  only,  and  that  the  owner  of  the  other  seven-sixteenths 
had  alien  00  the  entirety  ef  the  property  for  10,0002.  and  interest. 
Hie  purchaser  filed  a  bill  for  a  speciBc  pwformance  as  to  the  nine- 
Sixteentiis,  at  a  fair  proportion  of  the  price.  The  Vice-Chancellor 
said,  that  in  Hill  «.  Buckley,  it  was  decided  that  a  purchaser  might 
ffle  a  bill  and  insist  00  having  the  agreemeot  performed,  as  far  at 

(m)  3  Tea.  &  Bm.  187.  (n)  Stgm,  p.  SCS.  (9)  i  Sim.  12.6. 

(1)  Ante,  MS,  347  and  ciMt  mnotM;  £tuu  c.  EitiEsbiuy,  B  Randolph,  120i 
taam  t>.Bett,3  QUI,  106;  H<khb.  Blntendarf,  U  Pun,  377.  "The  geii«i«l 
i-ule  In  all  cnoh  Miea,"  tm  Mr.  Jiutioe  Story,  '•  is,  Uiat  the  pnrchaeec,  if  he 
ohooae*,  ia  otUtUd  to  htve  the  contnct  BpeciBcilly  perfonaed,  u  far  at  the  Ten- 
Aor  Ma  pwtem  Ui  and  t«  have  aoBbateicent  out  (tf  the  purchase  nonej  or  coid- 
penaatioii  £di  any  defidencf  in  the  title,  qiumtity,  quakty,  deflciiptinii,  or  other 
matteis  tmicbing  the  estate."  2  Story  Eq.  Jur.  {779 ;  Horss  v.  Eluendoif,  11 
Paige,  377 ;  Voothecs  0.  De  Meyer,  2  BErbonr  Sup.  a.  Rep.  37  ;  WiswsU  v. 
UcQoim,  3  Barbolu  Sap.  Ct  Rep.  370.  But  the  vendor  cannot  be  required  to 
convey  a  difllerent  paicel  of  land  from  that  agreed  to  be  conTeyed.  M«na  *. 
ElouBAorf,  11  Paige,  277;  Beveiley  v.  Lawaon,  3  Umt  S17. 

(2)  Ante,  SS7,  3S8  Dotae. 
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^e  vendor  was  captble  of  5>ftrfonmDg  it,  and  that  a  deduction 
shoald  be  made  to  him  in  respect  %sS  the  deficiencj,  iM  that  wot  not 
*mUov>id  rektre  a  large  portion  of  the  property  eouid  not  he  ameeyed. 
This  sale,  he  observed,  was  made  under  the  impression  that  they 
w<ve  poaiested  of  the  entirety  of  it ;  but  that  it  afterwards  appeared, 
that  they  could  make  a  tide  to  aine-sizteenths'  only  of  the  property, 
and  that  it  was  subject  to  a  debt  of  10,000^  and  interest,  which 
would  exhaust  nearly  the  whole  of  the  purchase-rooney.  He  there* 
fore  dissdved  on  injunction  to  prevent  the  sellers  from  selliog  to 
my  other  person,  as  the  Court  at  the  bearing  would  not  deal  with 
thta  case  as  it  dealt  with  Hill  v.  Buckley. 

14.  This  decision  may,  perhaps,  be  referred  to  the  nature  of  the 
property— although  the  sellers'  object  appears  to  have  been  to  get 
rid  of  one  sale  in  order  to  join  in  another— otherwise  it  might  be 
difficult  to  support  it,  for  whatever  was  really  the  number  of  the 
■bares  to  which  the  sellers  were  entitled,  they  were  bound  to  that 
extent  to  pay  the  charges,  and  it  is  no  objection  to  the  perform' 
ance  of  a  contract  that  the  charges  on  the  estate,  will,  contrary  to 
the  sellers'  expectation,  exhaust  the  purchase-money.  If  the  case 
be  reduced  to  the  simple  one,  that  the  sellers  bad  ooly  nine-six- 
teientbs,  altbougb  they  considered  they  bad  the  entirety,  the  au- 
thorities would  seem  to  show  that  the  purchaser  had  a  right  to 
those  sbarea  at  a  price  pro  ttmto:  no  hardship  would  have  been 
thrown  upon  the  sellers ;  they  would  not  have  had  the  other  shares 
left  on  their  hands  with  a  bad  title,  for  the  nine-sixteenths  were 
all  the  shares  they  possessed ;  the  owner  of  the  other  seven-six- 
teenths was  a  parly  to  the  suit,  and  his  title  was  undisputed  by 
the  sellers  of  the  nine-sixteenths  (I). 

15.  A  case  may  here  be  introduced  of  a  contract  by  ^  to  sell 
one  estate  to  B,  and  by  f  to  seU  another  estate  to  A.  It  has 
been  held  as  a  general  proposition,  that  although  entered  into  by 
the  same  instrument,  they  are  several  contracts,  and  either  A  or 
S  may  compel  the  otiier  to  convey  his  estate  to  him,  although  he 
himself  cannot  make  a  title  to  the  estate  which  he  contracted  to 
sell.  But  it  was  said,  that  cases  might  undoubtedly  be  supposed, 
in  which  two  transactions  might  be  so  complicated  together,  that 
when  they  were  made  the  subject  of  contract  in  one,  or  even  in 
two  different  instruments,  a  purchase  by  one  party  should  not  be 
binding  unless  a  sale  to  the  vendor  should  also  be  completed. 
Where  two  estates  were  conterminous,  or  where  there  was  a  mixed 

(1)  Sm  ute,  Z&1,  in  not*. 
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case  of  enjoyment  of  the  estates,  as  in  the  case  of  one  of  the  par* 
ties  having  an  easement  over  the  property  of  the  other,  a  contract 
depending  upon  such  mutuality  as  to  saleoo  one  side  aad  purchaaa 
upon  the  other  might  well  exist  (p). 

*16.  And  here  we  may  notice  a  case  where  the  estate  sold  con- 
sisted of  several  bouses,  which  it  was  stated  were  held  under  lease 
from  ^,  and  upon  examination  it  appeared  that  the  lease  com- 
prised a  small  piece  of  ground  fonnerly  held  with  one  of  the 
houses,  but  divided  from  it  previously  to  the  lease,  and  let  to 
another ;  the  purchaser  was  allowed  to  recover  his  deposit  For 
be  would  be  liable  under  the  covenants  for  the  whole  as  demised, 
and  although  be  would  have  been  entiUed  to  relief  in  equity  against 
the  lessors,  yet  be  was  not  to  be  satisfied  widi  that  in  a  court  of 
law  (7^. 

17.  Where  an  estate  is  sold  by  auction,  or  before  a  Master,  ia 
lots,  and  the  vendor  has  not  a  title  to  all  the  lots  sold,  equity  will 
copipel  the  purchaser  to  take  the  lots  to  which  a  title  can  be  made, 
if  they  are  not  complicated  wiUi  the  rest ;  ^nd  will  allow  him  a 
Compeas&Hoa  pro  tanto  (1). 

13.  Thus  in  Poole  0.  Shergold  (r),  a  man  became  the  purchaser 
of  several  lots  of  an  estate,  to  two  of  which  no  title  could  be  made, 
but  there  had  been  no  reference  00  the  question  whether  the  lots 
were  so  complicated  with  each  other  as  to  render  the  lots  to  which 
there  was  no  title  necessary  to  the  enjoyment  of  the  others.  And 
upon  the  Master*^  report  Lord  Kenyon  said,  he  must  take  it  for 
granted,  these  two  lots  were  not  so  complicated  with  the  others, 
as  lo  entitle  the  purchaser  to  resist  the  whole :  and  therefore  de- 
creed a  specific  performance  pro  tanto. 

19.  But  if  a  title  cannot  be  made  to  a  lot  which  is  complicated 
with  the  rest,  the  purchaser  wilt  not  be  compelled  to  accept  the  lots 
to  which  a  title  can  he  made. 

30.  Thus,  in  the  same  case,  Lord  Kenyon  said,  if  a  purchase 
was  made  of  a  mausion-house  in  one  lot,  and  farms,  lie,  in  others, 
and  no  title  could  be  made  to  the  lot  containing  the  mansion- 
house,  it  would  be  a  ground  to  rescind  the  whole  contract. 

{p)  Cioome  V.  Ladiudi 2  MyL  t  Km. 
251,  363. 

(;)  Tomluiu  e.  WMte,  8  Smith,  43A. 
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SI.  The  same  nile  appears  to  prevail  at  law,  for  although  where 
the  same  man  purchases  several  lots  at  &n  auctioD,  a  distinct  coq- 
tnct  ariseB  vipoa  each  (>)  (1),  yet  even  a  court  of  law  is  at  liberty  to 
UnA  at  the  nature  of  Uie  property,  aod  will  permit  a  purchaser  to 
rescind  the  contiact  as  to  all  the  lots  if  a  title  cannot  be  made  to 
any  which  are  necessary  to  the  enjoyment  of  the  rest 

*22.  Thus  in  a  case  at  niaipritu  (t),  where  the  property  was  rep- 
resented as  freehold,  but  no  notice  was  taken  that  a  meadow,  part 
of  it,  was  liable  to  a  right  of  commui  every  third  year :  the  plain- 
tiff purchased  two  lots,  one  a  house,  garden,  Stc,  the  other  the 
meadow  close  adjoining  thereto,  and  which  he  wished  to  occupy 
with  it :  the  question  was,  whether  the  purchaser  could  rescind 
the  contract  as  to  both  lots  in  consequence  of  the  right  of  common 
orer  the  meadow,  one  of  the  lots.  Lord  Kenyon  said,  that  if 
these  lots  were  so  near  each  other  that  the  hope  of  possessing  one 
as  an  appendage  to  the  other  was  the  inducement  lo  the  purchaser 
to  puTcbase  both,  he  ought  not  to  be  compelled  to  take  one  alone. 
This,  he  added,  was  not  so  much  a  question  of  law  as  a  matter  of 
convenience  :  it  would  be  saddling  a  man  with  an  estate  for  which 
he  might  have  no  use. 

33.  And  in  a  late  case  (u),  where  a  purchase  by  auction  of  a  lot, 
numbered  13,  was  held  not  to  be  binding,  because  a  right  of  way 
over  it  had  not  been  sufficiently  disclosed,  and  the  same  purchaser 
had  bought  an  adjoining  lot,  No.  12,  containing  a  house,  which  was 
to  have  a  right  of  way  over  the  lot  13,  he  was  allowed  to  rescind 
the  purchase  as  to  lot  12  also,  upon  the  ground  that  both  lots  had 
been  included  in  one  agreement  after  the  sale  at  the  aggregate 
price — ^which  is  not  a  very  strong  ground — and  secondly,  that  he 
might  be  reasonably  understood  to  have  purchased  lot  12,  in  order 
that  he  might  by  unity  of  seisin  extinguish  the  right  of  way  over 
lot  13,  which  before  belonged  lo  lot  12,  and  thereby  render  lot  13 
more  valuable  as  building  ground,  an  object  and  purpose  which 
was  enthvty  defeated  by  the  existence  of  the  undisclosed  right  of 
way. 

24.  Lord  Kenyon  has  been  considered  as  having  decided,  in 
Chambers  v.  Griffiths,  at  niti  priia,  that  in  no  case  could  a  con- 

(i)  Emmenon  v.  Heelis,  2  Taunt.  3S ;  Booth,  i  AdoL  &  Ell.  £28. 

James  n.  Shore,  1  Stuk.  C>.  126  ;  fiee  (1)  Qibcon  v.  Spoiiier,  Paake'i  Add. 

Baldey  c.  Faiker,  2  Btrn.  &  CreaB.  37  ;  Cu.  *9. 

S  Dwl.  k  R7I.  220 ;  Roots  v.  hard  Dor-  (v)  Bjkei  v.  Blake,   i  Bing.  N.  C. 

mer,  4   Bun.   k  AdoL   77 ;  Smtoa  v.  483.                                   . 

(1)  Ante,  43. 
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tract  be  mfbrced  even  at  lav  u  to  some  lots  if  a  title  could  not  be 
mute  to  all  tbe  lots  »old. 

55.  Id  that  case  (x),  be  beld,  that  the  perJormaaec  of  a  cootract 
for  tbe  sale  of  some  houses  oagfat  Dot  to  be  oompelled,  as  a  title 
oo\dd  act  be  made  to  all  tbe  bouses  boogfat ;  and  ^b,  ootwitb- 
ataading  they  were  sold  in  separate  lots.  He  said,  when  a  part; 
purchases  several  lots  of  this  deacriptioD  at  an  auction,  it  must  be 
taken  as  an  entire  contract ;  that  is,  that  tlw  several  lots  are  pur- 
chased with  a  view  of  making  tbem  a  joint  coDcern.  The  seller 
tberef<»e  shall  not,  in  case  of  any  defect  in  his  title  to  one  part,  be 
'aHowed  to  abandoa  that  part  at  his  pleasure,  and  to  bold  tbe  pur- 
chaser to  his  bargain  foe  the  reudue.  From  such  a  doctrine  much 
injustice  might  result,  as  the  part  to  which  a  seller  could  not  make 
a  title  might  be  so  circumstanced,  that  without  it  tbe  other  parts 
would  be  of  little,  perfaaps  of  no  value  ;  or  U  might  leave  it  in  the 
pawer  of  the  seller,  or  any  other  person  who  might  come  to  the  poft- 
seesion  of  such  part,  to  depnre  ^e  purchaser  of  every  degree  of 
enjoyment  or  beneficial  use  of  that  part  which  he  bad  purchased. 
He  added,  that  a  case  under  drcumttanees  predttU/  timilar  to  the 
prcMent,  had  been  decided  before  him,  when  Master  of  the  Rolls. 
That,  on  that  case  coming  before  him,  he  had  found  that  his  iH«de- 
cessor  there.  Sir  Thomas  Sewell,  had  ruled  cootrary  to  the  doctrine 
he  was  now  delivering ;  but  that  he  at  the  Rolls  had  overruled 
Sir  Thomas  Sewell's  determination,  with  the  general  approbation  of 
the  bar  (1). 

56.  And  the  Court  of  Exchequer  seemed  to  have  been  of  the  same 
opinion  as  Lord  Kenyon.  For  in  a  case  (y)  where  a  person  pur- 
chased several  lots  of  an  estate  sold  under  a  decree  of  the  Court, 
and  the  biddings  were  afterwards  opened  as  to  one  lot,  the  Court 
were  of  opinion,  that  he  had  an  option  to  open  the  biddings  as  to 
tbe  rest  of  the  lots. 

97.  In  a  case  befOTe  Lord  Eldon  (z),  in  which  most  of  the  author- 
ities on  this  head  were  cited,  that  of  Cbambera  v.  Griffiths  was  not 
noticed,  and  the  report  of  Gibson  «.  Spurrier  was  not  then  published. 
But  Lord  Eldon  aflerwards  mentioned  from  the  Bench,  that  he  had 
met  with  the  case  of  Chambeis  d.  Griffiths,  and  he  desbvd  it  to  be 
understood,  that  he  was  not  of  the  same  opinion  as  Lord  Kenyon  ; 

(x)  Chuuben  n.  OriffitH  1  Eap.  Ca.  (y)  Boyer  v.  SlMkwell.  3  AuEtr.  SS7. 
Its.  (*)  Draws  V.  HuBon,  S  Ve^  615. 

(1)  See  Heptnm  s.  Aold,  6  Cnuoh,  262  [  Oebome  e.  Eietnu,  1  Dmaui.  48« ; 
Tan  Epa.  v.  Scbenectadj,  12  John.  43S,  443, 
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«nd  in  a  still  later  case  Lord  BUdon  expressed  an  opioion  that  Lon) 
Kenyoa'a  rule  would  not  be  followed  unless  it  could  be  ^own  tint 
there  was  an  understanding  that  the  purchaser  was  not  to  take  anf 
of  the  lots  unless  he  could  obtaio  them  all  (a). 

28.  In  a  late  case  before  Lord  Brougham,  L.  C.  (b),  in  which  he 
disagreed  with  Lord  Keoyon's  opinion  in  Chambers  v.  Griffiths,  he 
obserred,  that  Lord  Eldon  was  said  to  have  expressed  a  similar 
opinioa  in  Drewe  v.  Hanson,  but  if  so  it  had  escaped  the  reporter. 
Lord  Eldon's  observation  was  meotitMied  shortly  after  it  'was  made 
in  tbefirtt  edition  of  this  work,  and  it  was  stated  to  have  fallen  from 
him  after  he  had  decided  Drewe  v.  Hanson,  which  accounts  for  its 
having  escaped  the  reporter.  There  is  no  doubt  that  Lord  Eldon 
did  make  the  obserratioa,  and  the  statement  of  it  in  this  woifa  must 
"have  been  under  his  eye  upon  more  than  one  occasion  :  we  have 
therefore  his  great  authority  against  the  doctrine  of  Lord  Kenyon. 
It  was  considered  by  the  Court,  in  the  case  just  referred  to,  that 
Chambers  v.  Griffiths  was  plainly  overruled  by  the  cases  at  law, 
establishing  that  a  separate  contract  arises  upon  the  sale  of  each 
lot  But  that,  although  true  as  a  general  rule,  does  not,  as  we  have 
seen,  in  proper  cases,  prevent  even  courts  of  law  from  allowing  a 
purchaser  to  treat  a  bad  title  to  one  lot  as  aSecluig  the  sale  of  all 
the  lots  to  the  same  purchaser,  nor  did  the  Courts  in  any  of  the 
cases  referred  to  express  any  opinion  adverse  to  that  right. 

29.  It  was  further  observed -by  the  Court,  in  the  case  above 
quoted  (c),  that  if  Lord  Kenyon's  reported  opinion,  but  which  be 
probably  never  held,  carried  the  mle  so  much  too  far  in  favor  of 
the  purchaser,  perhaps  an  opinion  ascribed  to  Lord'E^don,  and 
mentioned  ia  this  work  (d),  carries  the  rule  almost  as  (or  the  other 
way — that  the  purchasers  of  di&rent  lots  are  not  to  be  connected 
together,  unless  there  has  been  an  understanding  that  the  buy&t 
should  not  take  any  if  he  could  not  have  all.  Clearly  it  was  said 
such  an  understanding  will  suffice  to  blend  the  whole  into  one  con- 
tract ;  but  it  seemed  equally  clear,  that  the  same  complication  may 
be  effected  or  rather  evidenced  without  any  such  understanding, 
that  is  without  any  express  agreement  to  that  effect. 

30.  Now,  Lord  Eldon,  in  the  opinion  which  he  gave,  did  not 
intend  to  touch  the  general  rule,  where  it  is  shown  that  the  lots  are 
complicated  with  each  other,  but  merely  said  that  Lord   Kenyon's 

(<^)  2  Hjl.  ft  Eee.  72fi. 

(d)  Supra,  p.  363. 
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mis  would  not  be  followed,  unlen  it  could  be  shown  that  tbere  was 
•a  understandiDg  to  that  efiect ;  or,  in  other  worda,  that  where  it 
is  not  riiova  that  the  leti  are  complicated  with  each  other,  a  pur- 
chaser cannot  for  want  of  title  to  one  lot  nsinnd  the  sales  as  to  all 
the  lota,  unless  it  cotild  be  shown  that  there  was  such  an  under- 
standing. 

81.  There  is  no  doubt  that  the  rales  laid  down  in  the  case  of 
Pooje  o.  Sherg^d,  are  the  law  of  the  Court  (c).  Lord  Kenjon,  b 
Gibson  «.  Spurrier,  actually  adopted  in  a  court  of  law  the  rule  in 
equity  upon  this  subjeet ;  and  it  ia  clear,  although  the  reference  b 
Chambers  «.  Griffiths,  to  the  case  at  the  Rolls,  is  an  baecunte 
one  (/),  that  Lord  Kenyon  did  refer  to  Poole  v.  Shergdd  as  havug 
beeo  decided  by  faim  with  the  geoecal  approbstien  of  the  bar.  He 
intended  therefore  to  follow,  and  not  to  overrule  bis  own  prenous 
views  when  nttiog  as  a  judge  in  equity  ;  and  his  opinioo  was  pro- 
bably 'grounded  upon  the  nature  and  contiguity  of  the  property ; 
for  he  said  that  when  a  party  purchases  several  lots  of  this  dacrip- 
tion  at  an  auctioo,  it  must  be  taken  that  the  several  lots  are  pur- 
chased with  a  view  of  makbg  them  a  joint  concern :  he  seems 
therefore  rather  to  have  been  guided  by  the  circumstances  of  the 
case,  than  to  have  btended  to  lay  down  a  general  rule.  Indeed, 
he  said,  that  his  decision  at  the  Rolls  was  m  a  case  (Poole  t.  Sber- 
gold)  vnder  drcuautnuxt  preeUeh/  nKiilar  to  that  of  Chambers  v. 
Griffiths.  The  seller,  besides,  sent  an  abstract  of  tide  to  one  lot 
only,  and  no  abstract  of  title  to  the  other  lots.  And  of  course  b 
such  a  case,  whatever  may  be  the  rule  where  a  seller  really  has  a 
bad  title,  which  is  produced,  to  s(»ne  of  the  lots,  he  cannot  be 
allowed  at  his  pleasure  to  withhold  any  title  to  some  of  the  lots, 
and  enforce  the  ooatmot  as  to  the  others. 

82.  The  opinion  expressed  by  the  Court  of  Exchequer  in  Boyer 
t.  Blackwell,  before  quoted  (§*),  is  a  very  just  one  ;  but  it  may  be 
refeiied  to  a  differeat  ground,  for  there  the  seller  was  not  unable 
to  make  a  good  title  to  all  the  lots,  but  he  was  denrous  of  with- 
drawing some  of  the  lots  from  the  purhaser,  because  he  bad  a 
better  offer  for  them.  It  would  plainly  he  inequitable  to  alkiw  such 
a  proceeding.  There  appears  therefore  to  he  no  authority  against 
the  settled  rule  in  these  cases,  either  at  law  or  in  equity. 

33.  We  are  now  to  examine  the  cases  relalmg  to  tithe.     Where 

(<)  Sm  Lewin  d.  Qnett,  1  Run.  32S ;        (/)  See  2  Myl,  &  Koe.  72(. 
Htrwood  V.  Bland,  1  Flan,  k  KeL  610.         (^)  Sm  p.  UZ, 
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(bey  ate  stdd  u  a  Aattoct  eotutiog  propexty,  Ifasy  an — regard  being 
had  to  the  dtfiweDt  natures  of  the  propertks — subject  to  the  lulas 
already  quoted,  but  where  th^  are  the  tithes  of  the  very  land  con- 
tacted to  be  pUTcfaased,  tiiey  ntther  open  to  a  different  ooDBidentios. 

34.  In  Dcewe  *.  Hansoii  (A),  which  aiose  upon  the  sale  of  aa 
estate,  together  with  the  valuable  com  and  hay  tithea  of  the  whole 
foritk,  it  appeared  that  the  priooipal  abject  of  the  purchaser  was 
the  com  titheo,  aud  that  half  the  bay  tithe  beloDged  to  tbe  vicar, 
and  tbe  other  half  was  coDunuted  for  by  a  payment  of  32.  per 
uinum,  the  nature  of  which  did  not  appear.  Upcm  the  ikcta,  a* 
they  then  appeared.  Lord  Eldoa  woi^  not  gire  judgment,  but  he 
seemed  clearly  of  opmion  that  the  hay  litbe,  if  not  of  great  eitcot 
«r  of  nicA  a  nature  at  to  prejtuUa  tie  com  tt/Aa,  wu  a  aubjeol  lor 
conipoasation  ;  but  otherwise  not,  as  the  pnnihaser  would  not  get 
tbe  thing  wbicb  was  the. principal  object,  of  his  contract  (t). 

36.  In  a  case  (k)  oUea  cited,  where  a  man  bad  articled  for  tbe 
'purchase  of  an  estate  tithe-Jree,  hut  whiofa  afterwards  appeared  to 
be  subject  to  titfaes,  Lord  Tfawlow,  it  was  said,  decreed  a  specific 
paHbnoaoce,  although  the  puidiaser  proved,  that  his  object  was  to 
buy  an  estate  titbe-free.  This,  however,  to  use  Lord  Elldon'a 
words  (l),  is  a  prodigious  strong  measure  in  a  court  of  equity  to 
say,  as  a  discreet  exercise  of  its  jurisdicUon,  that  the  coDtraet  shall 
be  perfonned,  tbe  defendant  aweaiing  and  positively  proving  that 
he  would  have  had  nothing  to  do  with  llie  estate  if  not  tithe-frae. 
But  it  now  appears  from  the  report  of  the  case,  published  by  Hf. 
Cox,  that  the  estate  was  sulgect  oaly  to  a  tnoney-paymeot  of  lH, 
in  lieu  of  tithes  (m) ;  and  therefore  Lord  Thuriow  made  no  such 
decisioD.  And  in  tbe  case  of  Ker  e.  Ckdiery  (n),  where  tbe  estate 
was  sold  before  the  Master,  and  tbe  particulars  stated ;  Uiat  "the 
whole  of  the  above  lands  are  only  subject  to  a  modus  for  tithe  hay 
of  2£  per  annum,"  Lord  Eldon  was  of  ofunion,  that  a  purchaser  of 
'  an  estate  stated  to  be  tithe-free,  or  subject  to  a  modus,  could  not 
be  compelled  to  take  it  with  a  compensation,  if  tbe  estate  is  not 
tithe-free.  He  said,  that  he  had  so  decided  in  a  cam  from  Yoi^- 
shire,  in  which  he  had  told  the  purchaser,   if  be  would  take  the 

(A)  S  Ves.  Jan.  675.  Findka  *.  Cuiteb,  citid  ibid. ;  and  im 

(i~)  See  Vaaconvw  «.  Bliw,  11  Vm.  Boh  f.  Callaad.  6  Vm.  jun.  IBS ;  Wal- 

Jvn.  498  ;  SUpyltoti  «.  SooU,  13  Vm.  Itngw  s.  HillNrt,  1  Hw.  104. 

jtiii.42S.  (f)6M6  Vm.  Jan.  a79i  wd  m*  IT 

tk)  Loid  Stuihope'i  CBM,  S  Vea.  jun.  Vm.  jon.  280. 

6Tb,   cited ;  LowndM  c.  Lane,  2  Cox,  (m)  HowUnd  o.  Komi,  1  Cox,  S9. 

363i  6  Vm.  jun.  e7e,citMt;  bvt   «m  (n)  26  Mu.  18U.  MS. 
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estate  with  a  campensation,  be  must  ondertake  to  pay  the  tithes  (o 
the  vendor  (I).     The  question  therefore  is  now  at  rest. 

36.  Where  an  estate  is  Mid  Uthe-free,  the  question  whether 
tithe-free  is  not  a  question  of  dtle  taut  of  &ct :  if  the  sale  was  of 
lands  and  of  tithes,  thea  the  matter  of  tilhe  would  be  matter  of 
title  (o). 

87.  Id  a  late  case,  upcm  a  sale  before  a  Master,  where  the  par- 
ticular stated  about  thirty-tiiree  acres  to  be  tithe-free,  and  it  was 
stipulated  in  the  cooditionE  of  sale,  that  mon  of  desctipttOD  should 
not  vitiate  the  sale,  Lord  EldoD  held,  tfaat  the  priociple  laid  down 
in  Ker  v.  Clobeo^  did  not  apply  (p)  ;  but  the  purchaser  miffit  be 
satisfied  with  a  compensation. 

3d.  And  where  a  maDsion-house  and  pleaaore-grounds,  and 
seven  acres  of  pasture  were  sold,  without  any  mention  of  tithes,  but 
*it  being  discovered  that  the  seller's  conveyance  contained  a  grant 
of  the  great  tithes,  which  bet  being  commuaicated  to  the  pur- 
chaser's agent,  he  included  them  in  the  written  contract,  but  no 
additional  price  was  put  upon  them,  nor  was  there  any  treaty 
about  them  ;  upon  an  objection  to  the  title  to  the  tithes,  the  Court 
held,  that  the  right  to  the  tithes  could  not  possibly  be  the  induce- 
ment of  the  purchaser  to  enter  into  the  contract;  and  it  was  not 
easy  to  see  how  they  could  be  of  the  value  of  the  smallest  piece  of 
c(»n,  since,  as  an  appesdage  to  the  enjoyment  of  the  mansion- 
bouse,  there  was  no  probability  tfaat  the  seven  acres  would  ever  be 
productive  of  great  tithes  (II).  The  purchaser  was  Dot  allowed  to 
eecape  upon  this  pretence ;  and  it  seems  that  no  compeasatioo 
would  have  been  allowed  him  had  not  the  sdler  o&red  it  (j)  (t). 

39.  Where  the  particular  described  the  estate  as  lour  hundred 
and  twelve  acres,  two  hnodred  and  twenty-seven  of  which  were 
tithe-free,  paying  a  very  small  modus ;  and  it  appeared  that  part 
of  the  estate  represented    to  be  lithe-free  was  subject  to   tithes 

(p)  Smith  B,  Lloyd,  S  Bwanat.  22*.  n. ;  Smith  v.  Tokher,  4  Ram.  302 ;  where 

WaUiiuer  d.  HUbflrt,  1  Uer.  IDl.  Blnke  v.  Lord  Rokeby  is  not  accurately 

(r)BuikiE.  Lciidlt«ksb7,E.T.  181B.  quoted  fn  thfjudgmeot. 

MS. ;  S.   C.   2   Swaiut.   222  ;   and  fee  («)  Smith  v.  Tolchei,  i  Ban.  302. 

(I)  In  Binki  o.  Lord  Rokeby,  wlifflv  the  pnrctLOBei  had  a  compeiuation,  as  th« 
fcot  wM  not  ■atiabctoril}'  MtMilishad,  Lord  Eldon  said  there  leeraed  little  reaaon 
to  doubt  that  the  Tendae  [miapiinted  Tsndor]  wonld  eTentoally  obtain  both  s 
compensktiou  fiu  a  auppoMd  liability  of  part  of  the  estate  to  tithe,  and  also  the 
advantaire  of  the  tatA  that  it  was  not  liable. 

Ill)  Why  not  i   If  a  crop  of  hay  had  been  token  there  would  have  been  a  great 

(1)  Bm  mte,  367, 3J8,  in  twte*. 
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which  the  owoer  was  willing  to  sell,  Lord  EldoD  said,  that  the 
aUegatioQ  was,  that  two  hundred  and  twenlji-seTeD  acres  "  are 
tithe-free,  paying  a  very  small  modus,"  not  stating  a  positive 
ezemptioD  from  tithes ;  and  where  the  contract  is  to  sell  an  estate 
tithe-free,  the  rendor  not  representing  himself  to  have  title  to  tlie 
tithes,  without  entering  into  the  question,  whether  the  purchaser 
ought  to  he  compelled  to  take  it  if  not  tithe-free ;  yet,  if  be  chooses 
to  take  it,  he  cannot  compel  the  vendor  to  buy  the  tithes,  if  there 
is  a  positive  title  to  them  in  pernancy ;  all  he  can  have  is  compen- 
aation  (r)  (1). 

40.  These  points  will  soon  cease  to  be  important :  for  the  com- 
mutation  of  tithes  lo  England  and  Wales  for  rentoharges  is  pro- 
vided for  (f),  and  in  due  time,  with  few  exceptions  (t),  all  lands  will 
be  absolutely  discharged  from  titbes  (u)  ;  and  com-renlcharges  wil) 
be  payable  in  lieu  of  tbem,  with  powers  of  distress  and  entry  and 
eojoymMit  of  the  land  for  securing  ihem  (x).  And  ownera  of  both 
lands  and  tithes  (y),  even  tenants  for  life  (z),  are  empowered  to 
merge  the  tithes  in  the  lands ;  and  in  Ireland  tithes  are  abolished, 
and  renlcharges  sufastitoted  for  tbem  (a). 

*4I.  Tithe,  like  land-tax,  has  never  been  deemed  an  incumbrance, 
and  therefore,  if  nothing  is  said  upon  the  subject,  the  purchaser 
must  take  the  estato  subject  to  its  liability ;  and  where  the  estate 
is  free  from  land-tax  or  tithe,  and  the  non-liability  is  not  mentioned, 
yet  the  seller  cannot  require  any  allowance  on  account  of  the 
estate  being  discharged.  Now,  the  renteharge  will  probably  not 
be  noticed,  unless  it  be  a  low  one  ;  but  although  the  particulars 
or  agreement  are  silent  on  the  subject  of  tithe,  yet  the  purchaser 
will  not  have  a  right  to  object  to  the  rentobarge,  although  a  like 
rentcbarge  payable  to  an  individual  might  be  fata)  to  the  contract, 
because  every  estate,  where  nothing  is  said  to  the  contrary,  b  pre- 
sumed to  be  subject  to  tithes,  and  now  rentoharges  are  substituted 
for  titbes. 

43.  If  B  purchaser,  with  notice  of  a  defect  in  a  title  to  a  part  of 
the  estate  which  is  complicated  with  the  rest,  or  which  is  the  prin- 
cipal object  of  his  contract,  take  possession  of  the  estate,  and  pre- 
vent the  vendor  from  making  a  title,  be  will  be  compelled  to  perform 

(r)  Todd  p.  Gee,  17  Ves.jim,  273 ;  ju.  (u)  Sect.  67. 

how  ii  the  compenMtion  to  be  wtinuit*  (x)  Sect.  61,  82,  S3,  8i,  Bo. 

edi  Bae  Ker  V.  Clobei7,  nipro.  (y)Soct.7I. 

(<)  6  *  7  WiU.  *,  c.  71 ;  1  Vict.  c.  89.  (=)  1  ft  2  Vict.  o.  84. 

.      (f)  Sect.  BO.  (a)  1  Si  3  Viot.  c.  lOS, 

(1)  Ba«Waiiiinight  ■.  lUad,  1  Dcmiu.  573. 
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the  contract,  notwithstanding  that  he  inusted  upon  tbe  objection 
at  the  time  he  entered  (6).  A  deduction  from  the  price  will,  how- 
ever, be  allowed  him,  slthough  the  situation  of  tbe  land  will  not 
perhaps  be  taken  into  consideration, 

43.  To  guard  against  the  rules  establi^ed  hj  the  foregoing  decis- 
ions, an  express  declaration  should  be  bsexted  in  all  agreemeots 
for  purchase  of  estates,  that  if  &  tide  cannot  be  made  to  the  whole 
estate,  the  purchaser  shall  not  be  bound  to  perform  the  contract 
pro  tanto ;  and  a  similar  provision  should  be  made  where  an 
estate  is  bought  free  from  tithes,  or  with  any  other  coIlatMal 
benefit,  which  the  purchaser  may  wish  to  secure. 

(i)  Sm   CJonft  p.  Itoabuck,  1  Vas.  Jnn.  321. 
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8.  Tliough  not  laid  Ay  liu  car*. 

4.  Laadt  eonv*j/ed  ty  utinuUioH. 
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6.  Sg  eitimatKn,  mart  or  feii. 

8.  SUpulatioa  that  «ccNt  i 
not  ta  be  aiuaand/ort 

0.  FrauAJtM  ttatmatt, 
lO.   Pvrehaier'i  ImmeUdga  if  mMa 
It.  Abovt  Iht  guamUy  taUd. 
b9f 


13.  ITAar*  guantUg  frtattg  taattit  Utat 

told, 

14.  Ltmdi   lAomi  to  pan^ater,   hat  ex- 

eepltd  in  eonveyanee. 
Ifi.  Sob  hg  particular,  tmd  ptrt  omitted. 

15.  Whtrt  mora    It  ean^tfd  (Am  «m« 

told, 

18.  General  dtter^ioH  :  copyAoUk 

19.  ConttHtt  of  an  acrt :  old  low. 
21.  Ctuiomary  acret. 

23.  ConttiUt  of  an  ocr*  .-  ««»  Xa». 

24.  Oontratf,  hou  <^i4Ud  if  tkOalt, 


1.  We  are 'now  about  to  consider  those  cases  in  which  the 
whole  of  the  estate  is  well  vested  in  the  seller,  but  the  quantity  of 
its  acreage  has  been  misrepresented.  This  is  a  question  of  quan- 
tity :  the  one  already  considered  is  a  question  of  title. 

2,  If  8D  estate  be  sold  at  so  much  per  acre,  and  there  is  a  defi-  - 
cieocy  in  the  number  conveyed,  the  purchaser  will  be  entitled  to  « 
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compenastioD  (1),  although  the  estate  was  estimated  at  that  number  in 
an  old  survey  (a). 

3.  The  nile  is  the  same,  though  the  land  is  neither  bought  nor 
sold  professedly  by  the  acre ;  the  presumption  is,  that  in  fixing 
the  price,  regard  was  had  on  both  sides  to  the  quanUty  which  both 
suppose  the  estate  to  consist  of.  The  demand  of  the  vendor,  and 
the  oSer  of  the  purchaser,  are  supposed  to  he  infiuenced  in  an 
equal  degree  by  the  quantity,  which  both  believe  to  be  the  subject 
of  their  bargain.  The  general  rule  therefore  is,  that  where  a  mis- 
representation is  made  as  to  the  quantity,  though  innocently,  the 
right  of  the  purchaser  is  to  have  what  the  vendor  can  give,  with 
an  abatement  out  of  the  purchase-money,  for  so  much  as  the  quan- 
tity falls  short  of  the  representation  (b)  (3). 

4.  But  where  the  lands  in  a  conveyance  are  mentioned  to  con- 
tain so  many  acres  by  ettimation,  or  the  words  "  more  or  less"  are 
•added,  if  there  be  a  small  portion  more  than  the  quantity,  the 
vendor  cannot  recover  it ;  and  if  there  be  a  small  quantity  less,  tlie 
purchaser  cannot  obtain  any  compensation  in  respect  of  the  defi- 
ciency (c).     Indeed,  a  case  is  said   to   have  been  decided,  where  a 

fa)  Bir  Cloadesley  Shovel  o.  Bogan,  See  MaimiiB  of  Townihend  v.    Ston- 

!!  Eq,  Ca.  Abr.  688,  pi.  1.  groom,  6  vea.  jim.  323 ;  Kiuhwortli'B 

(b)  Hill  V.  Buckley,  17  Tea.  394,  per  cue,  Claf.  46 ;  Neale  v.  Fukin,  I  Esp. 
Sir  William  Oiant.  Ca.  229. 

(c)  Twyfbrd  v.  Waroup,  Finch,  310. 

.  Eliot,   1  A.  E.  Maiah.  843 ; 

„  Talbot,  2  Dana,  26S;  Grant  D. 

Combs,  6  Uonroe,  181;  Biemeo.  Gnkine,  fi  Leigh,  69.     See  Hofimanti.  Johnson, 
1  Bland,  lOS  i  Muidock  «.  Seal,  ib. 

(2)  Ante,  3G9  note ;  ReTnolds  <.  Vance,  i  Bibb.  216  ;  Bond  «.  Jackaon,  3  Hayv. 
189  :  QuMnd  c.  Woodlief,  6  Call,  218  j  S.  C.  2  Hen.  ftUunf.  173,  note;  Nelson 
V.  Canington,  4  Munf.  332;  Wainwright  d.  Bead,  1  Desaua.  S73 ;  Glover  b. 
Smith,  1  DesauB.  433;  ante,  350  ;  Durrett  v.  Bimpvm,  8  Monroe,  610.  Even 
where  there  is  a  poBitive  Etatement  of  the  quantity  of  acres,  much  may  depend 
upon  the  manner  and  connection  of  the  atatement,  and  the  nature  of  the  contract 
or  oonveyance,  whether  it  is  to  be  deemed  mere  description,  or  of  the  essence  of 
the  purchase.  Stebbins  v.  Eddy,  4  Mason,  417,  413.  See  Mann  v.  PeoiBOn,  2 
John.  37  ;  Powell  v.  Clark,  6  Mass.  3BS ;  Dayne  v.  King,  1  Teatcs,  322 ;  Smith 
«.  Etbus,  6  Binney,  102  ;  Boar  e.  McCormick, 'l  Se^.  k  IL  164  ;  Jackson  e.  Bai- 
ringer,  16  John.  471.  Where  a  specified  tract  of  land  is  sold  for  a  sum  in  groea, 
the  boundaries  of  the  tract  control  the  desoription  of  the  quantity  it  contains ; 
and  neither  party  can  Igave  a  remedy  against  the  other  for  an  excess  or  defidenoy 
in  the  quantity  ;  unless  such  excess  or  defitJencj  is  so  great  as  to  furnish  evidence 
of  frand,  or  misrepresentation.  Voorheea  t.  De  Meyer,  2  Barbour  Sup.  Court 
Rep.  37.  This  rule,  however,  does  not  apply  to  a  case,  where  the  mistake  is  in 
the  boimdarie*  of  the  tract  sold  ;  and  not  in  the  thing  described,  but  in  the  ability 
of  the  vendor  to  convey  the. thing  described.  Voorhees  e.  De  Meyer,  SBarbonr 
Bop.  Court  Rep.  37.  As,  if  the  vendor  and  vendee,  knowing  a  certain  itvA  of 
land  to  contain  a  certain  number  of  acres,  suppose  it  all  to  bolonE  to  the  vendor, 
and  the  sale  is  made  of  the  whole  tract  by  iti  boundaries,  bat  uioae  boundaries 
inolude  a  parcel  of  land  which  doea  not  in  fact  belong  to  the  vendor,  the  vendee 
will  be  entitM  to  relief,    ib. 
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man  conveyed  his  land  by  the  quantity  of  one  hundred  acres,  were 
it  more  or  less,  and  it  waa  not  above  sixty  acres ;  but  the  pur- 
chaser had  no  reUef,  because  it  was  bb  owu  laches  (d)  (1). 

(d)  Anon.  3  Fteem.  lOS. 

(1)  Wliere  a  lot  or  farm  is  sold  in  groan,  or  by  Itj  baundu-ies,  and  is  ooDYeyftd 
b;  >  deed  containing  the  words  "  more  or  lui,"  8ach  wordB  being  inserted  upco 
delibcnttioD,  because  neither  party  profesBes  to  know  the  precino  quantity  of  land 
conFeyed,  and  it  is  afterwards  found  that  the  qnantity  of  land  is  less  than  the 

Srtiei  aupposed,  in  the  abaeuce  of  aay  fraud  or  intentional  nuBrepreaentation,  the 
lurt  of  Cliancery  will  not  interfere  for  the  relief  of  the  purchaser.  Marrin  v. 
Bennett,  8  Paige,  312 ;  S.  C.  26  Wendell,  169 ;  Weaver  v.  Cuter,  10  Lei^  37  i 
Eubank  v.  Hampton,  1  Dana,  343,  344  j  Stebbins  v.  Eddy,  4  Mason,  414;  Brown 
B.  Fanish,  2  Dana,  9 ;  Jackson  v.  M'ConneU,  IS  Wendell,  176  ;  Jacluon  v.  Moore, 
6  Cowen,  706 ;  Lush  «.  Druse,  1  WeodeU,  318 ;  Pedens  c.  Owens,  lUce  Eq.  65  ; 
'Whicker  c.  Crews,  1  Iredell  £q.  861.  See  Nelson  t.  Matthews,  2  Hen.  &  Manf. 
164  :  Giantlsad  o.  Wight,  2  Munf.  179 ;  Hampton  v.  Enbank,  4  J.  J.  Harsh. 
634  i  Cleareland  v.  Kodgers,  1  A.  K.  Marsh.  193  ;  Fleet  c.  Hawkins,  6  Mnn£  188 ; 
Perkins  v.  Webster,  2  N.  Hamp.  287  i  Large  v.  Fenn,  6  Secg.  &  11.  4Sg  ;  Williford 
e.  Bcntley,  6  1.  J.  Marsh.  118  ;  Olen  c.  Olen,  4  Serg.  Si  Bawle,  493  ;  Galbraitli 
V.  Galbraith,  6  Watts,  117.  An  agreement  was  made  to  convey  "  the  Hawkint 
place,  containing  one  hundred  acres  ;"  tbeclaoae  "  containing  one  hundred  acres," 
was  rejected  as  surplusage ;  and  the  contract  was  hold  to  coTerthe  whole  lot  sor- 
veyed  and  set  off  to  Hawkins,  and  upon  which  he  entered,  improring  pait,niider 
a  parol  contract  of  purchase,  though  it  in  fact  contained  one  hundred  and  six 
acres.  Butteifieldr.  Cooper,  6  Cowon,  481.  See  Pedens  e.  Owens,  Rice  Eq.  Sfi  ; 
Whicker  v.  Crews,  1  Iredell  Eq.  3fil.  In  Stebbins  e.  Eddy,  4  Mason,  419,  420,  Mr. 
Justice  Story  wJd  ; — "  The  latest  cases  generally  concur  with  the  doctrine  laid 
down  in  the  Anonymous  case  in  2  Freeman,  106.  It  seems  to  me,  that  there  ia 
much  good  sense  in  holding,  thst  the  words  "  more  or  less,"  or  other  equiralent 
words,  used  in  contncls  or  conveyancea  of  this  sort,  should  be  constmed  to  4°*^- 
iiy  the  representation  of  quantity  in  such  a  mannei,  that,  if  made  in  good  &ith, 
neither  party  should  be  entitled  to  any  relief  on  account  of  a  deficiency  or  sur- 
plus. Nor  am  I  prepared  to  admit  that  the  fact,  that  the  sale  is  not  in  gross,  but 
for  a  specific  stun,  by  the  aore,  ought  neceiaaiily  to  create  a  difierence  in  the  ap- 
plication of  the  principle.  I  do  not  say,  that  caaos  may  not  occur  of  such  an 
extreme  deSciency  as  to  call  for  relief ;  but  they  must  be  such  as  would  nattuslly 
raise  the  preaumptJon  of  fraud,  imposition,  or  mistake  in  the  very  essence  of  the 
contract.  Where  the  sale  is  fair,  and  the  parties  are  equally  innocent,  and  the 
quantity  is  sold  by  estimation,  and  not  by  measurement,  there  is  little,  if 
any,  hardship,  and  much  CDnvenieuce,  in  holding  to  the  rule,  cavgat  nnptor."  See 
Smith  V.  Evans.  6  Binn,  109 ;  Boar  e.  McCormid^  1  Serg.  &  Rawle,  16S ;  Qlen  e. 
Olen,  4  Se^.  &  Rawle,  4S8 ;  Jones  n.  Plater,  2  Gill,  126 ;  Bailey  n.  Snyder,  IS 
Serg.  ft  Bawle,  160 ;  Fhillipa  v.  Scott.  2  Watts,  318. 

A  sale  was  at  first  made  of  a  farm  upon  •  contract  of  so  much  per  acre,  to  be 
ascertained  by  meaeurement.  Afterwards  the  parties  agreed  to  waive  any  meaa- 
urement,  and  the  voidee  took  the  faim  at  the  gross  sum  of  f  2600,  suppoaing  it 
to  contain  fifty  acres,  from  the  representation  of  the  vendor  ;  and  in  the  deeda  <tf 
conveyance  the  land  waa  stated  to  contain  forty-seven  and  a  half  acres,  "  mate  or 
less."  Hr.  Justice  Story  held,  that,  as  the  vendor  was  not  guilty  of  any  fraudu- 
lent misrepresentation,  but  expressed  his  bona  fide  belief,  the  vendee  was  not  enti- 
tled to  relief  in  equity,  although  the  quantity  turned  out,  upon  subsequent  meas- 
tirement,  to  bo  forty  and  one-tuiif  acres  only,  each  party  having  been  well  acquaint- 
ed with  the  local  boundariee  of  the  farm,  fitebbins  d,  Eddy,  4  Mason,  414.  See 
Smith  P.  Evans,  6  Binney,  102,  in  which  there  was  a  deficiency  of  B8  acres  in 
0911  acres,  and  no  relief  granted;  and  Howes  e.  Barker,  3  John.  60S,  in  which 
there  was  a  deficiency  of  twelve  acres  in  276,  and  no  relief  granted  at  law.  See 
as  to  thepower  of  equity  in  such  a  case,  ib.  p.  610,  611,  pta  Kent  Ch.  J.  In 
Mann  c.  Pearson,  2  John.  87,  the  land  waa  deooribed  aa  a  certain  lot  containing 
600  acres,  in  the  bond  or  agreement  to  convey.  A  deed,  describing  the  lot,  and 
as  containing  600  acres,  be  the  same  more  or  less,  waa  held  to  be  a  perfomianca 
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5.  That  however  vu  the  case  of  an  actual  conye/afice  (I),  yfhem 
the  coDtract  rests  in  fieri,  tiie  generat  opinioo  has  been,  that  the 
{Hirchaser,  if  the  quantity  be  cooBiderabl^  Jess  thpn  it  vas  statc^, 
will  be  eotitled  to  an  abatemeat,  although  the  agreemeat  contain 
the  words  more  or  leti,  or  iy  ettimation  (e)  (2). 

6.  But  in  a  case  whece  the  estate  was  stated  in  .the  contract  -to 
contain  by  ettimatiou  fbrty-ooe  acres,  be  the  nme  more  or  leu; 
and  upon  an  admeasurement,  the  quantity  prnved  to  be  only 
between  thirty-fire  and  thiity-six  acres  ;  and  the  purchaser  claimed 
an  abatement ;  the  Master  of  the  Rolls  decided  agaiost  the  claim. 
He  said,  that  the  efiect  of  Hoe  words  "  more  or  less"  added  to 
the  statement  of  quantity  had  never  been  absolutely  fixed  by  deci- 
sion ;  beiDg  con»dered  sometimes  as  intending  to  cover  only  & 
small  diSerence  the  one  way  or  the  other  (3)  ;  someUmes.as  leaving 
the  quantity  altogether  UDcwtato,  and  throwing  .upon  .the  pur- 
chaser the  necessity  of  satisfying  himself  with  regard  to  it.  In 
the  instance  before  him,  die  description  was  rendered  still  mon 
ioose  by  the  addition  of  the  words  f  by  estiiaation."  The  esti- 
inated  extent  of  ground  frequently  proved  quite  different  from  its 

(0  HUl  c.  Buckley,  17  Vea.  39.4. 

of  the  itipnlation,  althoogK  tbe  lot  in  fkct  conBu&ed  only  431^  tatm.  See  Ftr-. 
men  and  Mech.  Bankv.  Qolbraith,  10  Bbtt,  490 ;  Fredeiiok  v.  Ctuupbell,  13  Seig. 
ftlUwle,  136;  M'Lellanil  s.  Cr«aweU,  ib.  H3.  Mr.  ChanoelloT  Kent  says  ;— 
•I  WhenBTeT  it  appeua  by  the  definite  boundaiise,  or  by  words  of  qualificAlion, 
aa  "  more  or  lesi,"  or  a*  "  containing  by  astimatian,"  ai  ths  like,  tlut  the  state- 
ment  of  tlu  quantity  of  acrea  in  the  deed  i»  meie  matter  of  deaciiptian,  and  not 
of  the  «uence  of  the  contract,  the  buyer  takes  the  liak  of  the  quantity,  if  thate^ 
be  no  intennixtura  of  fraud  in  the  caao."  4  Kent  (6th  ed.)  487.  See  Insii  v. 
H'Crumnmi,  12  Mutia  (Louie.)  425  j  LeaoasieTr.  DashieU,  13  Louia.  ISl ;  Phelpa 
V,  Wilaon,  16  ib.  ISfi ;  Morria  Canal.  Co.  n.  Enunett,  S  Paige,  IBB.  But  he  adda 
in  a  note,  "  A  very  great  difference  (M  thirty-three  per  cent,  for  inatanee,)  be- 
tween the  actual  end  the  ectiinated  quantity  of  acra«  of  laod  aold  in  the  gcoea, 
would  entitle  a  Patty  to  relief  in  Chamwry,  on  the  ground  of  grou  tmttak*. 
Quesnel  d.  WoodUe^  2  Hen.  &  Munf.  173,  note ;  Nelaon  v.  Matthewa,  2  lb.  IM ; 
HaniaoQ  e.  Talbott,  2  Dana,  266.  In  thia  laat  cMe,  the  aeriea  of  Kentucky  de- 
daiojia  on  the  aubject  aie  ably  lerieired."  See  Qolden  v.  Manpin,  2  1.  J.  Marah. 
339. 

(1)  If  there  be  no  fraud,  the  purchaser  in  a  deed  of  land  without  ooreiumt  to 
■ecuie  the  titl^  has  no  remedy  for  his  money,  even  on  failure  of  title,  either  at 
law  or  in.  equity.  Abbott  v,  Allen,  2  John.  Ch.  S19 ;  Cheaterman  v.  Oardner,  S 
John.  Ch.  29 1  Barkhanutead  c.  Cue,  S  Conn.  £28 1  Beele  t.  SeiTeln,  8  Lei^ 
6S8 ;  Herehey  c.  Kaemborts,  6  Barr,  128.  The  objectian  if  any,  should  be  miuip 
before  the  acceptance  of  luch  a  deed.  Miller  e.  Long,  3  A.  K.  Marsh.  334 ;  Crad- 
dock  V,  Shirley,  ib.  288 ;  fiarkhamstead  v.  Case,  6  Conn.  fiZ8 1  Mormon  i.  Cald- 
well, 6  Monroe,  439  ;  Bawlins  e.  Timberlake,  6  ib.  230 ;  Denston  e.  Morria,  2 
Edwards,  37. 

(2)  See  Querael  v.  Woodlief;  6  CaU,  21S  i  8.  C.  2  Hen.  &  Munf.  173  in  note : 
Hull  c.  Cunningham,  1  Muni  B30 ;  Thomaa  v.  Ferry,  1  Peter*  C.  C.  49 ;  NeUon 
V.  Matthews,  2  &en.  ft  Munf.  164,  and  tho  remaiks  on  these  caaea  by  Ur.  Justice 
Story  in  Stebbins  e.  Eddy,  4  Mason,  419. 

(3)  See  Hoffman  e.  Johnson,  1  Bland  Ch.  109  ;  Jcdiffe  e.  Hite.  1  Call,  363. 
Vol.   I.  55 
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contents  by  actual  admeasurement.  It  could  not  be  contecdeJ 
that  the  terms  "  estimated"  and  "  measured"  had  the  same  mean- 
ing. If  a  man  was  told  that  a  piece  of  kind  was  never  measured, 
but  was  estmiated  to  contain  forty-one  acres,  would  ihat  repre- 
sentation be  falsified  by  showing  that,  when  measured;  it  did  not 
contain  the  specified  number  of  acres  ?  The  only  cootradiction  to 
that  proposition  would  be,  that  it  bad  not  been  estimated  to  con- 
lain  so  much  (/)  (I').  I 

7.  The  case  of  Day  ».  Finn  (^),  however,  seems  a  consderabl* 
authority,  that  at  least  the  words  more  or  Uu  ought  only  to  clear 
a  small  deficiency  where  the  contract  rests  in  fien.  There,  in 
ejectment,  the  plaintiff  declared  on  a  lease  for  years  of  a  house 
*and  thirty  acres  of  land  in  i> ;  and  that  J.  S.  did  let  to  him  the 
said  messuage  and  thirty  acres,  by  the  name  of  bis  house  in  B, 
and  ten  acres  of  land  there,  nvt  plat  sive  mimu  ;  it  was  moved  n 
arrest  of  judgment ;  because  that  thirty  acres  cannot  pass  by  the 
name  of  ten  acres,  five  pliti  tive  im'mu  ;  and  so  the  plaintlfi*  bad 
not  conveyed  to  him  thirty  acres,  for  when  ten  acres  are  leased  to 
him  five  p^  nve  mimit,  tlieae  words  ought  to  have  a  reasonable 
construction  to  pass  a  reasonable  quantity,  either  more  or  less, 
and  not  twenty  or  thirty  acres  more.  Yelverlon  agreed,  for  the 
word  ten  acres,  nw  plui  nvt  mutm,  ought  to  be  intended  of  a  rea- 
sonable quantity,  more  or  less,  by  a  quarter  of  an  acre,  or  two  or 
three  at  meet ;  but  if  it  be  three  acres  less  than  ten,  the  lessee 
must  be  contented  with  it,  ^uod  Fenner  and  Crook  conceigerunt, 
and  judgment  was  stayed. 

8.  And  upon  a  motion  in  Portman  t.  Mill  (A),  it  appeared  that 
the  lands  were  described  as  containing,  by  estima^on,  349  acres, 
or  thereabouts,  be  the  same  more  or  less,  and  the  agreement  stipu- 
lated that  the  parties  sfaonld  not  be  answerable  for  any  excess  or 
deficiency  in  the  quantity  of  the  jvemises,  but  that  the  premises 
should  be  taken  hy  the  purchaser  at  the  quantity,  whether  more 
or  less  ;  and  the  actual  number  of  statute  acres  was  less  hy  100 
acres  than  the  number  stated  in  the  contract  Lord  Eldon  said, 
that  as  to  this  stipulation,  he  never  could  agree  that  such  a  clause 
(if  there  were  nothing  else  in  the  case)  would  cover  so  large  a  defi.- 
ciency  in  the  number  c^  acres  as  was  alleged  to  exist  there.  (3). 


(1)  See  Clark  t.  Bell.  4  Dana,  ItS. 

(2)  See  noU.  Bate,  370. 
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9.  But  however  the  rule  may  be  fiaally  seUled,  yet  a  »Uw 
koowiog  the  true  quantity,  would  not  be  allowed  to  practise « 
fraud,  by  slating  a  &lse  quantity,  with  the  addi^on  of  tke  words 
"  more  or  less,"  or  the  like  (t)  (1). 

10.  If  an  estate  be  represented  as  conlaiaiog  a  ^vea  quanlily> 
although  not  professedly  sold  by  the  acre,  the  circumstance  that 
ibe  purchaser  was  intimately  acquainted  with  the  estate,  would 
not  necessarily  imply  knowledge  of  its  exact  cooteots ;  while  a 
particular  statement  of  the  quantity  would  naturally  convey  the 
flotion  of  actual  fldmeasurement :  and  therefore  the  Court  would 
not  be  warranted  in  inferring  that  the  purohaser  knew  the  real 
quantity  (J).  For,  if  the  purchaser  did  know  the  real  quantity,  of 
course  he  could  not  claim  any  allowance  for  the  deficiency  (3).  So 
upon  a  sale  of  a  liouse  to  the  teuant  in  pottettian,  a  statement  ia 
*tbe  particulars  that  the  property  was  46  feet  in  depth,  when,  in 
^act,  the  depth  was  vnly  33  feet,  was  held  to  eatitle  tfae  purchaser 
to  an  abatement  (k). 

11.  In  a  latecase  (f),  the  agreement  was  to  sell  au  estate  "con- 
taining tfae  sev^^l  quantities  af^er  mentioned,  that  is  to  say,  by 
the  plan  drawn  by  Mr.  F.  in  1792 ;"  the  agreement  then  proceeded 
to  state  the  number?  and  particular  quantities  of  each  cAwe,  and 
then  proceeded  to  add,  "containing  altogether  aboia  101'  3'  39V 
There  was  a  deficiency  of  2*  in  two  closes  which  together  were 
stated  to  contain  8'  1'  4'.  It  was  held  that  the  purchaser  was 
entitled  to  an  abatement,  as  the  4}uantity  of  each  close  was  pai> 
ticularly  specified. 

12.  The  principle  upon  which  an  abatement  in  these  cases  is 
made,  is,  to  place  the  parties  in  tbe  situation  in  which  they  would 
have  stood,  if  there  had  been  no  misrepresentation.  Therefore, 
where  a  man  purchased  a  wood,  which  was,  by  mistake,  repre* 
sented  to  contain  nearly  twenty-six  acres  more  than  it  did,  but  the 
purchaser  was,  in  the  course  of  the  negoiiatioa,  furnished  with  the 
value  of  tbe  woods  jhu  wnod,  so  that  be  obtained  tbe  right  quantity 
of  wood  but  not  of  soil,  the   abatement  was  decreed  to  be  only  so 

(•)  See  Duke  of  Norfolk  o.  Worthy,         (J)  Winch  tr.   Winoheiten  1  Vex.  ft 
1  Cemp.  Ca.   S37 ;  n^ra,   P-  SO,  and  1    fieaio.  37S. 
Ves.  &  Beun.  377.  tic)  King  v.  Wilwm,  6  BesT.  121. 

(i)  OeU  «.  Watson,  IB  Nov.  1825.  MS. 

(1)  Stebbins  v.  Eddy,  4  Muon,  414.    See  Fringle  «.  Suunel,  1  Litt.  41 ;  Dn> 
Yals  V.  Ron,  2  Muni.  290. 

(2)  See  Ci«ddock  «.  Shuley,  3  A.  E.  Manh.  aSS. 
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touch  IS  9oil  covertd  Witb  wood  would   be  ^iroiib,  aftor  dmlaRtfiig 
tbe  ralue  of  the  Wood  («). 

IS.  Iti  Phce  v:  Nortb  (n),  wh&re  the  estate  was  described  as 
sevBD  fields  14'  more  or  less,  with  the  usual  condition,  that  mis' 
takes  in  deseriptios  should  not  annul  tbe  sale,  but  be  tbe  aobject  of 
compensation,  It  appOEured  that  tbe  acres  were  costomar^  ones,  aad 
werb  equal  to  97  statute  acres ;  the  Lmd  Chief  Bano  observed, 
that  he  knew  that  conrts  of  equrt^  had  gtine  a  great  way  in  allow- 
ing contracts  of  this  oalore  to  be  altered  on  the  ground  of  misdo' 
scriptioD  ;  blit  he  ovned  it  appeared  to  him,  that  such  a  misdescKp- 
tiOD  as  this  would  not  be  ground  for  modifying  the  contract,  hut 
tbt  aVddbg  it  altogetbw.  This  observation  was  made  upon  a 
petition  against  the  purcbasm-,  and  no  doubt  it  would  be  difficult 
hi  such  a  case  to  make  a  bona  fide  purchaser  bay  an  estate  twice  as 
targd  as  that  (or  which  be  had  contracted,  and  pay  donble  the 
atnount  of  the  purchaseHnoney  for  it,  but  he  could  doubtless  en- 
force the  contract  upon  payment  of  tbe  additionsl  price.  The 
vendor  alone  was  in  fault, 

14.  Where  lands  are  riiown  to  a  pttrchasCT  as  part  of  bis  pur- 
Chase,  he  will  be  entitled  to  them,  although  expresdy  excepted  in 
*his  conveyance  by  name,  provided  he  did  not  know  them  by  that 
name  (o). 

15.  So  if  i  man  purchase  an  estate  by  a  particular,  and  in  the 
conveyance  part  of  the  land  is  left  out,  eqOity  will  relieve  him  (p) ; 
but  it  must  be  dear  that  he  did  purchase  by  the  particular,  be- 
cause it  is  not  a  writiog  within  tbe  statute  of  frauds ;  and,  there- 
fore, unless  that  be  the  case,  or  the  agreement  can  be  otherwise 
ptbved,  the  Court  cannot  r«dieve  (^ ). 

16.  On  the  other  band,  the  Court  will  equally  relieve  a  vendor, 
where  more  land  has  passed  than  was  contracted  for  ;  although  id 
an  etii^y  case  (r)  (I)  this  relief  was  denied  ;  because  ^e  defendant 
Was  a  purchaser  Upon  rahiable  cbnsideration.  But  it  is  now  clear, 
that  if  land  be  expressly  conveyed,  or  pass  by  general  words, 
which  wha  not  mentioned  in  the  particular  by  which  the  purchase 

(m)  HiU  >.  BnCUey,  17  V«i.  Jod.  3S1.  Nelson  e.  Nelson,  Nell.  Cta».  itep.  7. 
(n)  2  You.  ftCoU.  620.  (9)  Ctose.  Waterhoiua,  PiecCtuu  29. 

(0)  Ozwick  c  Brockett,   1   Bq.  Ct.  See  CUnsii'ii.  Cooke,  1  B«ti.  ft  laL  32 ; 

At7.  3Se,  pi.  6.  and  see  eh.  3,  ntpra  1  md  2  Dow.  301. 
{p)  Free.  Cha.  807,  orTonuJa.- mdrae        (r)  COilford  n.  Langhton,  Tottu  83. 
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waa  iDsde,  or  wis  not  mteBded  to  be  caovtjed,  the  purchaser  will 
be  decreed  to  re-cODrej  it  (>)  (1). 

17.  And  where  a  pUFcbMer  todi  a  coarejvacv  of  an  estate  from 
his  own  iostruetions,  be  was  held  not  to  be  entitled  to  land  answer- 
kig  tbe  geoanil  description  in  tbe  adrertisements  of  sale,  but  which 
was  not  included  in  his  conveyance,  nor  in  a  more  par&nlar  d&- 
sertption  from  which  he  prepared  his  instructions  ^f)  (3). 

IB.  We  tnkj  here  observe,  that  old  general  or  vague  descriptions, 
particularly  in  the  case  of  copyholds,  will  in  most  cases  be  held  to 
pass  the  lands  which  have  regulariy  been  held  under  them  (u). 

19.  To  rome  to  a  right  cooclusioii  on  tbb  branch  of  our  subject, 
we  must  be  informed  that  an  acre  does  not  always  contain  tbe 
same  super&ial  quantity  of  land.  The  word  acre  at  first  de- 
noted,  not  a  determined  quantity  of  land,  but  any  open  ground  or 
field.  It  al^erwarda  signified  a  measured  portion  of  land,  but  tbe , 
quantity  varied,  and  was  not  &xed  until  the  statute-  (I)  de  territ 
mensurwtiu  (x),  accnding  to  which  an  acre  contains  one  hundred 
*and  aix^  square  percbeg ;  so  tbat  every  acre  is  a  supei6cies  of 
forty  perches  long,  and  four  broad ;  or  in  that  proportion,  be  the 
length  at  Iweadth  more  or  less.  The  length  of  the  perch  was,  pre- 
viously to  the  statute  of  Edward,  fixeil  at  five  yards  and  a  half,  or 
sixteen  feet  and  a  half,  by  the  statute  called  conpotitio  vbutrtim  tt 
perftcorum  (y),  and  the  act  of  EMward  must  of  course  be  construed 
with  reference  to  this  standard.  Lord  Eenyon  seems  to  have 
thought  it  impossible  to  contend,  tbat  a  custom  should  prevail  tbat 

(t)  T^ler  V.   Bsrenlum,  Rep.  temp.        (z)  33  Bdir.  I.  ;  ud  bm  21  H.  Tm. 

Finch,  SO ;  2  Ch.  C«.  194.     See  (Hbrcn  c.  4 ;  2  Inst.  737  ;  Co.  iJtt.  S9  s ;  Spelm. 

>.  Smicli,  Buiuid,  Ch.  Ctt.  i9\.  OIom.  «.  Aera,  parlieeia,  lemr,  ptrlica, 

(t)  Calverlej  v.  'Williams,  1  Vea.  jun.  pnfomUt,  roda  terra.     Cow.  l^te^.  v. 

210.  Acre. 

(»>  Sm  Long  0.  Collin',  4  Rum.  261.  (y)  Sea  4  but.  274. 

(I)  ItiTubfiiwtlrhi>ldentiottobeBBUtnta,but(nl7Biiordiiiiiice.  Stowe'B 
ctM,  Cro.  Jbc.  803 ;  but  this  haa  iliiM  t>«en  vmnilsd.    R«x  v.  Everatd,  1  Lord 

(I)  See  Gilmore  n.  Uargan,  2  J.  3.  Manli.  6^  :  Smith  e.  Smith,  1  Bibb,  81 ; 
BoWlM  V.  Cnig,  8  Cronch,  371 ;  HHTiK>n  v.  Talbott,  2  Dana,  2Q8  ;  Roi;ei«  v.  Oar- 
natt,  4  UonTDe,  271.  Whare  thaie  iraa  so  great  a  snrplas  of  land ;  namely,  eight 
hnndied  md  aeTenty^siz  acrea,  in  a  patent  for  fifteen  hondred  and  thirty-three 
and  one-tl±rd  aoiee ;  beyond  what  the  patent  called  for  nominally,  a»  that  it 
could  hardly  be  praaumed  to  have  been  within  the  new  of  either  of  the  paitiea, 
the  court  decreed  a  conveyance  of  the  snrpliu ;  the  vendee  to  pay  for  the  iame  at 
the  average  rate  per  acre,  with  intereat,  which  the  coniideiation  money  mentioned 
In  the  contract  bore  to  the  quantity  of  land  named  in  the  same.  King  e.  Hamil* 
ton,l  Fet«n,  (S.  C.)S1I.  See  Hundley  e.  Lyons, 6  Hnnf.  342 ;  Ascam  r.  Smith, 
2Penn.  311. 

(3)  8m  Moot  V.  Slmandoif;  11  Paige,  277. 
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a  less  space  of  ground  than  an  acre  should  be  called  an  acre  (z)  ; 
but  in  several  places  the  perch  is  measured  with  rods  of  difierent 
lengths,  and  notwithstanding  Lord  Kenyon's  dictum,  conntetMdo 
loci  est  observanda  (o),  so  tliat  a  greater  or  less  space  of  ground 
than  a  statute  acre  may,  in  compliance  with  the  custom  of  the 
place  where  the  land  Ues,  be  called  an  acre.  In  some  places  the 
perch  Is  measured  by  a  rod  of  twenty-four  feet,  in  some  by  one  of 
twenty  feet  (6),  and  in  others  by  one  of  sixteen  feet  (c).  And  we 
are  now  lo  inquire  in  what  cases  the  custom  of  the  country  in  this 
respect  shall  or  shall  not  prevail  (^d). 

20.  In  adversary  writs  the  number  of  acres  are  accounted 
according  to  the  statute  measure  (e),  but  in  fines,  and  common 
recoveries,  which  were  had  by  agreement  and  consent  of  parties, 
the  acres  of  land  are  according  to  the  customary  and  usual  measure 

,  of  the  country,  and  not  according  to  the  statute  (/). 

21.  So,  which  is  more  to  our  present  purpose,  where  a  man 
agrees  to  convey  {g),  or  actually  conveys  (A)  any  given  number  of 
Acres  of  land,  which  are  known  by  estimations  or  limits,  there  the 
acres  shall  be  taken  according  to  the  estimation  of  the  countr]^ 
where  the  land  lies,  be  they  more  or  less  than  the  measure  limited 
by  the  statute ;  for  they  pass  as  they  are  there  known,  and  not 
according  to  the  measure  by  statute  (i)  (I). 

•22.  But  if  a  man  possessed  of  a.  close  containing  twenty  acres  of 
land  by  estimation,  which  is  not  eighteen,  grant  ten  acres  of  the 
same  land  to  another,  there  the  grantee  shall  faavn  ten  acres 
according  to  the  measure  fixed  by  the  statute,  because  the  acres  of 
such  a  close  are  not  known  by  parcels,  or  metes  and  bounds,  and 
so  this  case  differs  from  the  one  immediately  preceding  it  (^j).-  And 
it  is  said,  that  if  one  sells  land,  and  is  obliged  that  it  contain  twenty 

(z)  Noble  e.  Dnrell,  3  T.  Ksp.  271 ;  cited, 
utd  Bee  Hockin  V.  Cooke,  «T.  Hep.  314;         (/)  Sir  Jolin  Bra;rii'>  case,  S  Co.  67 

Master  of  St.  CroM  «.  Lord  Howard  da  a,  cited ;  Waddy  c.   Newton,   g  Mod. 

Wolden,  e  T.  Bep.  338.  276.    See  Floyd  c.  Bethill,  1  RolL  Bep. 

(a)  6  Rep.  67  a.  420,  pi.  S  ;  and  aee  Trcawallen  v.  Pen- 

(i)  Crompt.  on  Courts,  232,  who  cites  hulee,  2  Eolle'a  Rep.  66  ;  12  Vin.  340. 
«  case  in  the  Exchequer,  reliUed  to  him  (ij)  Some  t.  Taylor,  Cio.  £liz.  USS. 
by  one  of  the  Barons ;  and  also  47  £.         (A)  47  E.  111.  IS  a,  pi.   36  ;  6  Co.  67 

III.  [fo.  18  a,  pi.  S^O^'^B^B"^'^^  Bi    Uorgan   r.    Tedcaatle,  Poph.   5S  : 

r.  Morgan,  4  Mod.  18£.  Floyd  r.  Scthill,  1  Uolle's  Rep.  420,  pi. 

(c)  Co.  Litt,  3  b.  See  Dalt.  c,  112.  a.  8  ;  Andrew's  case,  Cro.  Elii.  476,  cited. 
26.  {C)  l!i/ra,pl.  23. 

""  '  p)  Morgan  v.  Tedcastle,  Poph.  56, 


(I)  See  Price  c.  North,  2  Y.  &  Coll.  620. 
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seres,  the  acres  shall  be  (akeo  according  to  the  law,  and  not 
accordiDg  to  the  cuatom  of  the  country  (k). 

S3.  But  the  law  upon  this  subject  is  altered  by  an  Act  of  the  5th 
of  Geo.  4th,  intituled,  "  An  Act  for  ascertaining  and  establishing 
Uniformity  of  Weights  and  Measures,"  which  provides,  that  (I)  the 
straight  line  or  distance  between  the  centres  of  Ihe  two  points  in  the 
gold  studs  in  the  straight  brass  rod  now  in  the  custody  of  the  clerk  of 
the  House  of  Commons,  whereon  the  words  and  figures,  "  standard 
yard,  1760,"  are  engraved,  shall  be  the  original  and  genuine  stand- 
ard of  that  measure  of  length  or  lineal  extension  called  a  yard ; 
and  that  all  measures  of  length  shall  be  taken  in  parts  or  multiples, 
or  certain  proportions  of  the  said  standard  yard  ;  and  that  one 
third  part  of  the  said  standard  yard  shall  be  a  foot,  and  the  twellUi 
part  of  such  foot  shall  be  an  inch ;  and  that  the  pole  or  perch  in 
length  shall  contain  Jive  such  yards  and  a  half,  and  it  enacts,  that  (m) 
all  superficial  measure  shall  be  computed  and  ascertained  by  the 
said  standard  yard,  or  by  certain  parts,  multiples  or  proportions 
thereof;  and  that  the  rood  of  land  shall  contain  1,210  square  yards 
according  to  the  said  standard  yard  ;  and  that  the  acre  of  land 
shall  contain  4,840  such  square  yards,  being  160  square  perches, 
poles  or  rods  (n). 

24.  And  it  enacts  (o),  that  from  the  first  day  of  May  1825,  all 
contracts,  bargains,  sales  and  dealings  which  shall  be  made  or  had 
within  any  part  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, for  any  goods,  wares,  merchandise,  or  other  thing  to  he  sold, 
delivered,  done  or  agreed  for  by  meamre,  where  no  special  agree- 
ment shall  be  made  to  the  contrary,  shall  he  deemed,  taken  and 
construed  to  be  made  and  had  according  to  the  standard  measures 
ascertained  by  this  Act ;  and  in  all  cases  where  any  special  agree- 
ment shall  be  made  with  reference  to  any  measure  established  by 
local  custom,  the  ratio  or  proportion  which  every  such  local  measure 
*shall  bear  to  any  of  the  said  standard  measures  shall  be  expressed, 
declared  and  specified  in  such  agreement,  or  otherwise  such  agree- 
ment shall  be  null  and  void.  And  it  is  enacted  that  (p)  the  several 
statutes,  ordinances,  and  acts  and  parts  of  the  several  statutes,  ordi- 
nances and  acts  thereinafter  mentioned  and  specified,  so  far  as  the 
same  relate  to  the  ascertaining  or  establishing  any  standards  of  meas- 
ures,  or  to  the  establishing  or  recognizing  certain  difierences  between 

(A)  Wing  «.  Eaile,  Cto.  Eliz.  267.  (n}SDct.  IS.    Seef  &  8  WOI.  4,c63, 

(l)  Sect.  1,  c.  71.  B.3. 

(m)  Sect.  2.  (p)  Sect.  If. 

(p)  Sect.  23,  see  S  Geo.  4,  c  12. 
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measures  of  the  same  denominatioii,  dhall  fioiD  and  afW  tbe  1st 
day  of  May  1835,  be  repealed ;  snd  the  emuneratJMi  bcludes  the 
fitittutee  or  ordinances  before  uneiclioned  in  this  section,  which  are 
tberefore  repealed.  But  by  a  later  act,  local  or  customary  meaauras 
are  abolished  (9),  and  so  much  of  the  act  of  George  the  4th  ia 
repealed  as  allows  tbe  use  of  weights  or  measures  not  in  confor- 
mity with  tbe  imperial  standan],  or  allows  goods  or  merchanditt 
to  be  bought  or  sold  by  any  weights  or  measures  established  by 
local  custom,  or  founded  on  special  agreement  (r). 

25.  The  Act  of  Geo.  4th  determines  what  now  in  law  is  the 
superficial  quantity  of  an  acre  of  land.  A  question  will  00  doubt 
arise,  whether  s.  15  applies  to  contracts  for  land  under  tbe  words 
"or  other  thing  to  be  sold,"  or  whether  those  words  a»e  not  to  be 
construed  gusdem  generu  with  the  preceding  words,  which  are 
"  goods,  wares,  merchandise."  At  all  events,  tbe  section  applies 
only  to  sates  by  meature.  But  wherever  a  purchaser  isnnder  a  con- 
tract  entitled  to  statute  acres,  tbe  measure  will  be  regulat«d  by  this 
Act  (.). 


(s)  6  ft  6  Will.  *.  C  63,  9.  S. 

Cr)  Id.  >.  8. 

(<)  See  and  considei  5  ft  S  WilL  4, 
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•SECTION  IV. 

■    DEFECTS    IN  THE    QUALrTf   OF    THE    ESTATE. 


2.  21.  Cmieat  emptor. 

3.  Right  of  B»y  not  tiattd. 

4.  UnoMtBion/y  rich  leater  mtadom. 
fi.  lUtidenoeJbr  a  Tewpeetabitfamih/. 

6.  Hatue  ia  different  oounfy. 

7.  Whare)u)uaiwiiawitaatiiiorJi>Tfir- 

poMB  intended. 

8.  Opinione  on  Shirley -r,  DanM. 

11.  Falte  detcription  of  ioeaHty. 

12.  Of  ttaU  of  repair. 

13.  Notiei  la  repair  not  ditdoted. 

IC.  Whtrt  puTchater  knatot  Uu  daarip' 
ttiMt  itftdee. 


22.  Error  for  and  affaimt  the  uOtr. 

23.  Sepain  not  m^fiet  of  mm^ieotatitn 

lehen  pauttiion  rapurad. 

24.  Cutting  dmoaomanuiilal  Umber  afitr 


27.  Latent  defect  tehiek  pureheatr  oanmif 

28.  Lord  Smyon'i  opiman  although  es- 

tate eoid  ailh  all/auUt. 

29.  Lord  Sletiborwtgh't  ctpuuni. 

30.  Sir  Jama  Man^fitld. 
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32.  Obttnmtiant  on  tie  rult. 
34.   Tht  Seimter. 


S7.  OltuMiilmaK  ti/  dffaet. 

39.  PurcAoMT  woinn?  Ait  right. 


1.  We  have  under  a  preceding  head  anticipated  questions  arising 
upon  rigbts  of  sporting,  of  common,  or  the  like,  to  which  we  must 
DOW  refer  (a). 

2.  Id  most  cases  on  this  head,  the  rule  "  eaitai  tmptar"  applies, 
and  tbueibre,  alUiougb  there  be  defects  in  the  estste,  yet,  if  they 
«re  patrat,  the  purehaser  can  bare  no  relief  (b)  (I). 

3.  Thus,  where  a  meadow  was  sold  to  the  owner  of  a  bouse  uid 
ground  adjoining  without  any  notice  of  a  foot-way  round  it,  and 
also  one  across  it,  which  of  course  lessened  its  value,  Lord  Rosaljm 
decreed  a  specific  perfonnanoe  with  costs,  as  h«  cwld  not,  he  said 
help  the  pwrchtuer  who  did  not  chooie  to  mature  (c).  fi  wot  not  « 
iatent  defict.  Lord  Manners  has  said,  that  he  beliered  the  bat 
was  not  very  well  satisfied  with  the  deci^on,  although,  as  he 
observed,  the  purchaser  was  undoubtedly  extremely  negligent  not 
to  look  at  the  estate  before  he  purchased  it  ((J).  Had  be  used 
ordinary  caution,  he  would  have  discovered  the  easement. 

*4.  So  a  description,  that  the  land  was  uncommonly  rich  water 
meadow,  was  hdd  to  be  immaterial,  although  the  property  was 
imperfectly  watered.  The  Court  thought  that  it  would  be  straining 
the  meaaiDg  of  the  wcffds  "  uncommonly  rich  water  meadow  land," 
if  it  were  not  confined  to  the  quality  of  the  land :  and  in  that  sense 
it  professed  to  be  notbbg  more  than  the  loose  opinion  <^  the 
aucti(»ieBr  or  vendor  as  to  the  obvious  quality  of  the  land,  upon 
which  the  vendee  ought  not  to  have  placed,  and  could  not  be  con- 
udered  to  have  placed,  any  reliance  (e)  (3). 


(a)  Supra,  s.  1  j  and  we  cb.  t,  ■.  3,  pL  (d)  t  Bail  k  BeaOj,  250 ;  and  we 
2S — (2.  Legge  n.  Croker,  ib.  SOB. 

(AJSeethisintrodactorr  C3iapt«riBnd  («)  Scott  v.  Hanaon,  1  Sim.  IS;  Tide 
■ee  Loimdea  r.  Lane.  3  Cox.  363. 

(c)  Oldfield  V.  Ronnd,  6  Vn.  jun.  608. 


>,p.  3. 


(I)  See  Chitty  Contc.  (8th  Anu  ed.)  390  and  notes;  Sherwood  e.  Salmon,  5 
Da;,  439  ;  S.  P.  S  Day,  128  ;  S  Kent  (6th  ed.)  ITS,  479 ;  1  Story  Bq.  Jut.  {212 ; 
ante,  370.  note. 

(3)  Hntchinson  v.  Brown,  1  Cluke,  408 ;  I  Story  Bq.  Ini.  {199  to  {202.  Tlu 
TBsdea  miut  gnui  himaelf  againat  the  Tslidor'B  strong  representations  and  com- 
■nendatioiui  of  the  good  quiditiea  of  the  land  sold,  by  penonal  examination  tmd 
inquiry,  luilees  snch  exuninaticm  and  inqnir;  ore  difficolt  or  ore  prevented  by  the 
arUfice  of  the  vendor.  Taylor  o.  Fleet,  *  Barbour,  102,  Per  Strong  J. ;  Bugan  e. 
Cailton,  1  ArkansM,  81. 
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&.  So  where  &  bouse  wus  represented  as  a  residence  St  for 
k  respectable  family,  the  Court  said  the  purchaser  might  see  the 
bouse  aod  judge  R>r  blmself,  and  he  could  not  complain  whea 
ordinary  diligence  would  have  enabled  him  to  make  sure  (I).  Ther^ 
fcre,  if  the  house  appeared  in  fact  not  to  be  such  as  we  should 
nnderstaod  hy  that  description,  nothing  could  be  roade  of  that. 
That  was  merely  puff  (/). 

6.  And  here  a  case  (§•)  may  be  introdnced,  where  the  subject  of 
the  contract  was  a  house  on  'the  north  side  of  the  rirer  Thames 
supposed  to  be  in  the  county  of  Essex,  but  which  turned  out  to  be 
in  Kent ;  a  small  part  of  which  county  happens  to  be  on  the  other 
side  of  (he  river.  The  purcbaser  was  toM  he  would  be  made  a 
churchwarden  of  Greenwidi,  when  his  object  was  to  be  s  freehokler 
of  Essex  ;  yet  he  was  compelled  to  lake  the  house. 

7.  This  decbion,  however,  seems  to  be  opposed  by  a  case  before 
Lord  Talbot.  Aa  agreement  was  entered  ioto  for  the  purchase  of 
a  house  for  a  coSee-house.  It  was  found  that  a  cbimney  could 
not  be  made  convenient  for  a  coffee-house;  but  nevertheless,  the 
vendor  filed  a  bill  against  the  purchaser,  to  compel  him  to  perform 
the  agreement.  Lord  Talbot  dismissed  the  bill,  merely  because 
the  tenant  would  be  obliged  to  take  it  for  a  purpose  be  did  not 
want  (A)  (2). 

8.  The  case,  indeed,  of  Shiriey  ir.  Davis,  and  the  cases  of  that 
class  have  constantly  been  disapproved  of.  In  one  case  it  was 
observed  by  the  Court,  tliat  the  principle  was,  that  if  substantially 
the  purchaser  can  have  the  thing  contnicted  for,  a  slight  variation 
in  the  qual^ation  of  it  will  not  disable  the  vendor  from  banng  a 
decree  for  specific  perfomtaDce,  when  compensation  can  be  made  . 
pecuniarily  for  the  difierence.  litis  was  the  sole  principle  on 
which  the  Court  assumed  jurisdiction  to  permit  deviation  in  any 
*degree  from  the  strict  right  to  have  exacdy  the  precise  thing 
agreed  for.     There  bad   been  some  very  wild   cases — Shirley  v. 

(/}  Uagmnli  v.  FaUou,  2  UolL  fiSl. 
(?)  ShiTlef  o.  DnTiei,  in  the  Ezolw- 
qner,  0  Vea.  jnn.  67B,  ciMd. 

(1)  The  vendee  «ill  be  held  to  have  known  vhat  bj  reuomehle  dtligtnCB  he 
eouldlitTe  knoim.    Taylor  e.  Fleet,  4  Barbour,  lOS. 

(2)  Where  Und  was  sold  for  building  loti,  and  bounded  on  ■  itieet  sixty-ni 
feet  wide,  the  sale  waa  set  aeide  because  the  street  wea  in  fkct  only  eleven  feet 
wide  and  thus  very  much  diminiBting  the  value  of  the  land.  Stewart  e,  Andrewi, 
dted  and  Stated  in  Taylor  «.  Fleet,  4  Barboui  Sup.  Ct.  Rep.  tofi.  See  when  the 
lots  convejed  had  been  dedicated  aa  public  atreeti.  Chunplin  v.  Layton,  1  Bd- 
TardB,471i  6  Paige,  189. 
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Davis — BuimadTertod  oa  by  Lord  EldoD  more  than  once,  the 
titbe  free  land  case,  especially  the  house  and  wharf  case,  and  the 
case  of  the  loaaor  with  the  right  of  shootiog  (I).  But  those  cases 
were  not  to  be  followed.  There  was,  the  Court  added,  do  case 
which  was  of  aatbority  deciding  that  in  case  of  a  .contract  for  a 
peculiar  object,  having  in  the  eye  of  the  purchaser  a  particular 
value,  from  circumstances  aot  capable  of  pecuniary  compensation, 
Uie  purchaser  could  be  compelled  to  perlbrm  it  if  these  be  taken 
.w.7(0(l). 

9.  But  it  may  be  remained,  that  it  is  no  bar  to  a  specific  per- 
formance, that  the  conveyance  will  not  have  the  operation  which 
the  purchaser  thought  it  would.  Thus,  where  a  tenant  for  life  of 
•  copyhold  purchased  the  reversion  in  the  hope  of  extinguishing 
contuigent  remainders,  iuid  aderwards  finding  that  the  conveyance 
would  not  affect  the  remainders,  brought  a  bill  to  be  relieved  against 
the  security  which  be  bad  giv^i  for  (he  pnrchaae-nwney  ;  the  Court 
gave  him  his  option  either  to  pay  the  principal,  interest,  and  costs, 
or  to  hare  his  hill  dismissed  with  costs  (k). 

10.  So,  in  a  case  where,  under  the  legal  cotutruetion  of  the  terms 
of  an  agreement  for  a  lease,  the  option  to  determine  the  lease  was 
in  the  lessee  only,  and  it  was  argued  against  a  specific  peribrmance, 
that  this  was  contrary  to  the  intention,  the  Master  of  the  Rolls 
said  that  a  specific  performance  of  a  written .  agreement  cannot  be 
denied  because  the  meaning  of  the  parties  Atea  not  appear  (I). 

11.  But  where  a  vendor  gives  a  false  description  of  the  estate, 
the  purchaser  may  at  law  rescind  the  contract,  (3)  although  it  be  pro- 
vided Uiat  error?  of  description  shall  not  vitiate  the  sale.  As  where 
before  the  Reform  Act  an  estate  was  stated  to  be  but  one  mile  from 
B  borough  town,  and  it  turned  out  to  be  between  three  and  four, 
the  contract  was  held  to  be  voidable  by  the  purchase  (m).  And  of 
course  tbesame  rule  would  prevail  in  equity. 

IS.  So  in  a  case  where  the   estate  was  described  to  have   lately 

(i)  Mueiaua  ».  Fmllon,  2  Mo)L  SBS,  (m)  Duke  of  Narfblk  v.   Worthj,  1 

fiS9,  ptr  Hart,  L.  C.  Camp.  Ca.  337  ;  vide  lupro,  p.  30 ;  and 

(t)  Wldms7>^  Hungerfoid,  2  Vent.  Bee Fenton n.  Browne,  11  Vra.  jun.  144; 

343.  o-  Christie,'  1  Salk.  !8,  bj  Bvau  ( 

(I)  Pricen.  D7er,MS.,RoIls;S.  C.  17  Tiowec  o.  Newcombe,  3  Her.  704. 
T«a.  JDn.  3M. 

(I)  ThU  probably  Lb  an  iuaccaiate  referanoe  to  Bnimell  v.  Brown,  mpra,  p.  3fi2. 
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uDdergoDs  a  tborougb  r^tair,  wb^OBa  it  w«a  ii  a  complets  itate  of 
*ruin,  and  ocdered  to  be  pulled  down  bj  tbe  distriot  surveyor,  ihe 
purchaser  was  allowed  to  rescind  tfaa  c^mtract  (n).  And  where 
the  Btate  of  the  house  was  not  perfectly  visible  to  every  body,  and 
tbe  state  of  the  repairs  was  falsely  represented  by  tbe  seller,  know- 
ing that  the  bouse  had  the  dry-4ot,  without  comntnnicaluig  that 
fact  to  the  purchaser,  who  relied  so  much  on  tbe  seller  that  be  had 
not  had  tbe  premises  surveyed ;  upon  a  bUl  ffled  by  the  seller,  a 
specific  performance  was  decreed,  but  with  a  compansatioa  to 
the  purchaser  (0),  with  wbicb  be  was  willing  to  complete  the 
contract 

13.  Sp  where  the  purchaser  of  a  leasehold  bouse  was  aware  of 
tbe  ruinous  state  of  tbe  premisea,  but  no  mention  was  made  at  tfaa 
sale  by  aucti(X)  oi  a  notice  to  repair  givw  to  tbe  vendor  by  tbe 
lessor,  on  tbe  day  before  tbe  sale,  under  which  tbe  lessor  re-entered 
and  evicted  the  purchaser,  be  (the  purchaser)  was  permitted  to 
recover  the  deposit  from  the  auctiweer,  m  the  gnmnd  that  in  such 
transactions  good  faith  was  most  essential,  and  .the  vendor  or  hia 
agent  was  bound  to  oommuoicate  to  the  vendee  tbe  lact  of  such 
notice  (^). 

14.  But  if  the  purchaser  kaew  that  the  description  was  false, 
be  cannot,  it  seems,  take  advantage  of  it  either  at  law  or  in 
equity  (1). 

15.  Thus,  in  a  case  {q)  where  an  estate  was  described  as  being 
within  a  ring  fence,  it  appeared,  that  the  estate  was  iotorsected  by 
other  lands,  and  did  not  answer  the  description,  but  that  tbe  pur- 
chaser knew  the  situation  of  the  estate ;  Sir  William  Grant  (after 
expressing  a  doubt  whether  such  an  objection  was  a  subject  of 
compensation,  as  it  was  not  certain  that  a  precise  pecuniary  value 
could  be  set  upon  tbe  di&erence  between  a  farm  compact  ia  a  ring 
fence,  and  one  scattered  and  dispersed  with  other  lands),  said,  that 
tbe  purchaser  was  clearly  excluded  from  insisting  upon  that  as  an 
objection  to  complete  tbe  contract.  He  saw  the  farm  before  he 
purchased ;  he  had  lived  in  tbe  neigbbortiood  «U  bis  life.  This 
variance  was  the  object  of  sense ;  he  must  have  known  whether 
the  farm  did  lie  in  a  ring  fence  or  Dot;  and  upon  the  same  ground, 

(n)  Lofoi  V.   Rutheribid,  K.   B.  IS  an  uaneas  tothe&ct  of  theTepreseDta- 

lfa7  1S09.  ticmi  was  decUnad. 

(0)  Qnmt c. Hunt,  Coop.  173 ;  theeri-  (;i)  Sterens  «.  Adunaon,  3 Stark,  ifi. 
dense  Ikardlf  w«R«iit«d  th«  decree,  but  (^JDjerii.  IIargraTe,10'VeB.jun.60d. 

See  tnd  connder  8  Cla.  »  Fin.  782. 

(1)  I  Story  Eq.  Jur.  }202. 
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that  the  purchaser  could  not  get  rid  of  the  contract  on  account  of 
the  dt&rence  in  the  description  of  the  farm,  be  determined^ibat  be 
could  not  be  en^tJed  to  compensation.  If  a  compeDsation  was 
^ven  to  him,  he  would  get  a  double  allowance  ;  ibr  if  be  had  know- 
ledge *that  what  be  proposed  to  purchase  did  not  answer  tite 
description,  it  must  be  taken  that  he  bid  so  much  the  less. 

16.  This  case,  we  observe,  went  a  step  farther  then  either  the 
case  before  the  Court  of  Excfaequer,  or  that  before  Lord  Rossljn, 
in  neither  of  which  was  there  anjr  warrantjr  or  false  deecription. 
But  in  this  case  it  was  expressly  stated,  that  the  whole  estate  was 
within  a  ring  fence  ;  but  the  Master  of  the  Rolls  thought  that  cir- 
eumstance  immaterial,  as  the  purchaser  knew  the  descriplicn  was 
bise ;  and  the  deciuon  appears  to  bare  been  grounded  on  the 
doctrine,  thai  even  at  law  a  warranty  is  not  binding  where  the 
defect  is  obvious,  and  the  learned  Judge  put  the  cases  of  a  horse 
with  a  viable  defect,  and  a  house  without  a  roof  or  windows  war- 
ranted as  m  perfect  repair  ;  and  in  another  case,  where  there  was 
a  representatim  as  to  the  state  of  repair,  he  said  that  as  to  war- 
ranty, if  the  defect  was  patent  or  obvious,  the  warranty  would  not 
bind  (r)  (1). 

17.  But  where  a  particular  description  is  given  of  the  estate, 
which  turns  out  to  be  felse,  and  the  purchaser  cannot  be  proved  to 
have  had  a  distinct  knowledge  of  the  actual  state  of  the  subject  of 
the  contract,  he  will  be  entitled  to  a  compensation,  although  he 
may  be  compelled  to  perlbrm  the  contract. 

18.  Thus,  io  the  case  before  the  Master  of  the  Rolls,  the  partic- 
ular described  the  house  as  being  in  good  repair,  and  the  fkrm  as 
CODsistiug  of  arable  aed  marsh  land,  in  a  high  state  of  cultivation. 
It  appeared,  however,  that  the  house  was  not  in  good  repair,  and 
that  the  land  was  oot  in  a  high  state  of  cultivatitHi.  The  learned 
Judge  said,  that  the  objections  were  such  as  a  man  might  have  an 
indistinct  knowledge  of,  and  be  might  have  some  apprehension 
that,  ia  those  respects,  the  premises  did  not  c(MupIetely  correspoDd 
with  the  description,  and  yet  tiie  description  might  not  he  so  com- 
pletely  destroyed  as  to  produce  any  great  difierence  in  bis  offer. 
As  to  the  marah  land,  it  was  very  uncertain,  whether,  by  any  view, 
it  was  possible  for  him  to  judge  of  that.    It  was  stated  by  maay 

I,  that  the  season  of  the  year  was  just  at  the   breakmg  of 

(r)  Grant  v.  Munt,   Coop.  173. 

inM  Re]!. 

[•381 J 


Google 


446  DEBCBIPTION    FALSE    TO  PDRCHABEb's   KMOWLEDflB. 

a  froat,  and  represented  that  no  man  couJd,  at  that  time,  say  whe- 
ther the  land  was  well  or  ill  cultivated.  So  he  might  have  seen 
some  trifiing  defects  in  the  house,  and  might  not  intend  to  make 
the  objection,  if  they  turned  out  to  be  nothing  more  than  they 
appeared  upon  the  surface.  He  might  consider  them  too  tririi), 
and  not  mean  to  claim  compensation  for  an  objection  ao  insigni- 
ficant. But  afterwards,  when  he  came  to  examine,  he  discovered 
*that  the  house  was  materially  defectiTe,  and  very  much  out  of 
repair.  Admitting  that  he  might,  by  minute  ezaminatioo,  make 
that  discovery,  he  was  not  driven  to  that  examinaUon  ;  the  odier 
party  having  taken  upon  him  to  niake  a  representation  :  otherwise 
he  would  be  exonerated  from  the  consequence  of  that  in  every  case 
where,  by  minute  examination,  the  discovery  could  be  made.  The 
purchaser  was  induced  to  make  a  less  accurate  examination  by  the 
representation,  which  he  had  a  right  to  believe.  He  therefore  was 
entitled  to  compensation  for  the  defects  of  the  house,  and  the 
cultivation  of  the  marsh  land. 

19.  In  a  case  where  the  woods  were  represented  as  actually  pro-, 
ducing  250J.  per  annum,  on  an  average  of  the  fifteen  preceding 
years  ;  but  the  manner  of  making  the  calculation  was  explamed  at 
the  sale,  and  it  seems  a  paper  was  exhibited,  which  showed  that 
the  woods  had  not  been  equally  cut,  and  the  purchaser  sent  his 
own  surveyors  down,  and  they  thought  that  the  woods  had  been 
cut  in  an  improper '  manner.  Lord  Thurlow  refused  the  purchaser 
any  compensation  although  the  representation  was  not  correct,  for 
^e  communications  to  him  put  it  on  him  to  consider  whether  the 
manner  of  calculation  was  a  proper  one  to  ascertain  the  permanent 
income,  and  as  he  was  apprised  by  his  surveyors  that  the  woods  had 
not  been  regularly  cut,  with  that  knowledge  it  f^l  on  him  to  take 
careof  himself  ^s). 

20.  But  if  the  representation  had  been  made  generally,  and  it 
bad  been  distinctly  proved  that  this  part,  though  literally  tnie,  yet 
was  made  by  racking  the  woods  beyond  the  course  of  husbandry, 
that  would  have  been  a  fraud  in  the  represmtation  which  Lord 
Tburlow  said  might  have  been  relieved  against  (t). 

21.  Lord  Thurlow,  in  the  above  case,  said  that,  as  to  the  extent 
of  the  maxim,  caveat  emptor,  he  was  willing  to  cany  it  to  a  great 
extent,  but  not  to  the  extent  of  saying  it  should  apply  where  there 
was  a  positive  representation  essentially  material  to  the  subject 
sold,  and  which  at  tlie  same  time  is  false  in  fact.     He  said  he  must 

((}  Lowndaa  v.  Lute,  2  Cox,  383.  (I)  8.  C. 
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consider  nay  rundaiDeDtiil  mistake  \a  the  particulars  of  en  estate  as 
fiimishiDg  a  case  in  which  the  purchaser  would  be  entitled  to  have 
the  mistake  set  right  if  recently  applied  ror(l). 

2S.  Where  trustees  for  sale  of  a  manor,  stated  generoBy  in  the 
particulars  that  the  fines  were  arbitrary,  which  was  not  correct,  but 
added  that  the  clear  profits  on  ao  average  of  eight  years  had  been 
1601.  a  year,  whilst  tbey  really  exceeded  300/.  a  year ;  it  was  held 
that  the  purchaser  was  not  entitled  to  any  compensation,  although 
*there  was  the  usual  condition  providing  compensation  in  case  of 
error  or  misstatement  (u). 

33.  Notwithstanding  that  the  case  of  Dyer  ft.  Hargreave  has 
established  that  the  repairs  necessary  to  a  house  are  a  subject  of 
compensation,  although  the  house  b  described  to  be  in  good  repair, 
yet  the  Ckiurt  seemed  to  admit,  that  if  the  purchaser  wanted  pos- 
sesion of  the  house  to  live  in  at  a  given  period,  by  which  time  the 
repairs  could  not  be  completed,  be  ought  not  to  be  bound  to  com- 
plete the  coatnct  (d). 

24.  Where  a  house  was  represented  in  the  adverUsemeots  as  fit 
lor  the  residence  of  a  family,  and  the  demesne  well  wooded,  and  at 
the  time  of  the  sale  a  map  of  the  estate  was  exhibited  upon  which 
several  clumps  and  single  trees  were  delineated,  although  nothing 
was  said  about  ornamental  timber,  and  after  the  sale,  and  pending 
the  investigation  of  title,  some  of  the  ornamental  limber  exhibited 
on  the  map  was  cut  down,  the  purchaser  was  relieved  from  the 
contract.  The  Court  said,  that  there  was  now  no  case,  which  was 
of  authority,  deciding  that  in  case  of  a  contract  for  a  peculiar 
object,  having  in  the  eye  of  the  purchaser  a  particular  value,  from 
circumstances  not  capable  of  pecuniary  compensation,  where  the 
purchaser  can  be  compelled  to  perform  it,  if  these  be  taken  away. 
The  bouse  was  represented  as  surrounded  by  ornamental  timber, 
constituting  a  feature  of  beauty,  and  a  purchaser  could  not  replace 
the  timber.  The  Court  could  not  go  into  the  question  of  despolia- 
tion of  ornament ;  the  destructioo  of  one  beautiful  tree  would  be 
sufficient,  and  it  did  not  admit  of  pecuniary  compensation.  The 
adventitious   value  was  taken  away,  and  there  was  no  instance  of 

(«)  White  i>.  Cuddon,  8  Cla.  &  Kn.  786.     (p)  Vido  mpra,  ch,  8. 

(1)  If  &  Tandor  of  Luad,  knowing  that  the  purchaser  is  unacquaintGd  inth  ita 
■ituatioa  or  Tiilue,  makes  a  Mse  repraientatdoiL  as  to  any  mattei,  vhick  if  true, 
would  materially  enhance  the  value  of  the  ptopertj,  he  if,  in  equity,  bound  to 
make  hia  representation  good.  Bradley  <i.  Boeley,  1  Barbour  Ch.  Sap.  129 ; 
Parham  c.  Randolph,  ^'Howard  (MUa.)  436. 
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a  court  of  equity  wider  auch  circumstaDces  compeUing  a  purchaser 
— contracting  for  the  purchase  of  a  house  and  demesne  fit  for  resi- 
dence, and  embellished  with  OTnamental  timber,  where  omsmeotal 
trees  bare  been  cut  down  between  the  contract  and  possesdoD 
given,  or  title  shown — ^to  complete  the  purchase  (x). 
■  S5.  This  case  proves  that  a  purchaser  is  entitled  to  the  subject 
as  described,  and  that  the  alteration  of  it  after  the  contract,  and 
before  the  coropletioo  of  the  contract,  in  a  subject  which  admits 
.  not  of  compensation,  avoids   the  contract  as  against  the  purchaser. 

26.  But  where  ordinary  timber  is  cut  down  after  the  contract, 
that  may  be  a  subject  of  compensation  (t/). 

27.  Where  the  defect  is  a  latait  one,  and  the  purchaser  cannot 
by  the  greatest  attenUon  discover  it,  if  the  vendor  be  aware  of  it, 
and  do  not  acquaint  the  purchaser  with  the  fact,  be  may  set  aside 
*tbe  contract  at  law,  although  he  bought  the  estate  with  all 
favits  (z)  (1) ;  and  equity  would  not  enforce  a  specific  performance. 

28.  This  was  decided  at  law  by  Lord  Kenyon  at  nUiprim,  upon 
the  sale  of  a  ship.  It  was  insisted,  for  the  seller,  that  the  rule 
caveat  emptor  applied ;  hut  Lord  Kenyon  said,  that  there  are  cer- 
tain moral  duties,  which  philosophers  have  called  duties  of  imper- 
fect obligation,  such  as  benevolence  to  the  poor,  and  many  others, 
which  courts  of  law  do  not  enforce.  But  in  contracts  of  all  kinds, 
it  is  of  the  highest  importance  that  courts  of  law  should  compel  the 
observance  of  honesty  and  good  faith.  This  was  a  latent  defect, 
which  the  plaintiffs  could  not,  by  any  attention  whatever,  potnbly 
discover ;  and  which  the  defendants  knowing  of,  ought  to  have  dis- 
closed to  the  plainti&.  The  terms  to  which  the  plaintiffi  acceded, 
of  taking  the  ship  with  all  faults,  and  without  warranty,  must  be 
understood  to  relate  only  to  those  faults  which  Uie  plaintiffii  could 
have  discovered,  or  which  the  defendants  were  unacquainted  with. 

39.  In  a  late  case  (a),  the  same  point  arose  before  Lord  Ellen- 
borough  at  niii  priui ;  but  ultimately  it  was  not  necessary  to 
decide  it.  Lord  Kenyon's  decision  was  cited.  Lord  EUlenborough 
said,  that  be  could  not  subscribe  to  the  doctrine  of  that  case, 
although  he  felt  the  greatest  respect  for  the  authority  of  the  Judge 
by  whom  it  was   decided.     Where  an  article  is  sold  with  aUJimltt, 

(z)  Mngeniua  c.  Fallon,  2  Moll.  583.  154.  See  I  Ball  k  Beattj,  515  ;  Euljc. 

Is)  S .  C.  Oairett,  9  Bam.  &  Crera.  928 ;  4  Man.  & 

(;)  Melluh  t>.  Motteiu,  Feake's  Ca.  Ryl.   6871  Byvater  o.   BJchBidaon,   1 

llfi.  Adol.  &B1I.  SOB. 
(a)  Baglehole  p.  Walters,  3  Camp.  Ca. 

(1)  Se«  cutty  Contt.  (8th  Am.  ed.)  396. 
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he  (Lord  EllenbcHrough)  thought  it  was  quite  immaterial  how  msoy 
belonged  to  it  within  the  knowledge  of  the  s^l^,  wdett  he  vted 
some  art^ce  to  dUgttut  them,  ani  to  prevaU  their  bting  dUcovered 
iy  the  purchater.  The  very  object  of  introducing  such  a  stipula- 
tion is,  to  put  the  purchaser  on  his  guard,  and  to  throw  upon  him 
the  burtheo  of  examiniog  all  faults,  both  secret  and  apparent. 
A  man  may  be  possessed  of  a  horse  he  knows  to  bare  many  faults, 
and  wish  to  get  rid  of  him,  for  whatever  sum  be  would  fetch.  He 
'desires  bis  servant  to  dispose  of  him  ;  and  instead  of  givtDg  a 
wammly  of  soundness,  to  sell  bim  mth  all  f<a^.  Having  thus 
laboriously  treed  himself  from  respoofdbility,  is  he  to  be  liable,  if 
it  be  afterwards  discovered  that  the  -horse  was  unsound  ?  Why 
did  not  the  purchaser  examine  bim  in  the  market  when  exposed 
to  sale  ?  By  acceding  to  buy  the  horse  with  all  fimlts,  be  takes 
upon  himself  the  risk  of  latent  or  secret  faults,  and  calculates 
.  accordingly  the  price  which  he  gives.  It  would  be  most  incon- 
venient and  unjust  if  men  could  not,  by  using  the  strongest  terms 
which  language  affords,  d>viate  disputes  concerning  the  quali^ 
*of  the  goods  which  they  sell.  In  a  contract  such  as  this,  he 
thought  there  was  no  fraud,  unless  the  seller,  by  positive  means, 
renders  it  impossible  for  the  purchaser  to  detect  latent  faults; 
and  he  made  no  doubt,  that  this  would  be  held  as  law  when  the 
question  should  come  to  be  deliberately  discussed  in  any  court  of 
justice. 

30.  In  a  still  later  case,  upon  the  sale  of  a  ship,  the  particular 
stated,  amongst  other  things,  that  the  hull  was  nearly  as  good  as 
wbea  launched.  And  after  stating  where  she  was  to  be  seen, 
added,  "  wilh  all  faulu  as  they  now  lie."  Then  folktwed  an 
inventory  of  the  stores,  to  which  the  following  declaration  was 
added,  "  the  vessel  and  h^  stores  to  be  taken  with  all  feults  as 
they  DOW  lie,  without  any  allowance  for  weight,  length,  quality, 
or  any  defect  lohatioeter."  The  ship  was  quite  unseaworthy.  She 
belonged  lo  underwriters  to  whom  she  had  been  abandoned.  The 
agents  for  the  sale  muHt  bave  known  her  detects,  and  the  vhu  kept 
eotutantly  afioat,  to  that  her  defects  cotdd  not  be  ditcotered.  The 
person  who  framed  the  particular  had  not  examined  the  vessel  (b), 
Mansfield,  C.  J.,  said  that  these  words  were  very  Urge,  to  exclude 
the  buyer  &om  calling  upon  the  seller  for  any  defect  in  the  thing 
sold ;  but  if  the  seller  was  guilty  of  any   positive  fraud  in  the  sale, 

(A)  Sohneidei  i.  Heith,  3  Cwqp.  C*.  BOa. 
Vol.  I.  57  [•385] 
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these  wordg  would  not  protect  him.  There  might  be  sach  ^ocf 
dther  in  a  false  represeDtatioo,  or  in  using  means  to  conceal  such 
defect.  He  thought  the  particnlar  was  evidence  here  by  way  of 
representation,  that  stated  the  hull  to  be  nearly  as  good  as  when 
launched,  and  that  the  vessel  required  a  most  triding  out6t.  Now, 
was  this  true  or  false!  If  false,  it  was  a  fraud,  which  vitiated  the 
contract.  What  was  the  lact  I  The  hull  was  worm-eaten,  the 
keel  was  broken,  and  the  ship  Could  not  be  rendered  seaworthy 
without  a  most  expensive  outfit.  The  agent  says,  that  be  Iramed 
(his  particular  without  knowing  anydiing  of  the  oiatter.  But  U 
signified  nothing  whether  a  man  represented  a  tiling  to  be  difiereot 
from  what  he  knew  it  to  he,  or  whether  he  made  a  representatioa 
which  he  dtd  not  know  at  the  time  to  be  true  or  false,  if,  in  point 
of  fact,  it  turns  out  to  be  false  (c)  (1).  But,  besides  this,  k  appear- 
ed here  that  means  were  taken  fraudulently  to  conceal  the  defects  in 
the  ship's  bottom.  These  must  have  been  known  to  the  captain, 
who  was  to  be  considered  the  agent  of  the  owners  and  be  evi- 
dently, to  prevent  theii  being  discovered  hy  persons  disposed  to  bid 
lor  her,  removed  her  from  the  ways  where  she  lay  dry,  and  kept 
her  afioat  in  the  dock  till  the  sale  was  over.  Therefore,  consist- 
ently  *with  the  decided  cases  upon  this  subject,  the  learned  Judge 
was  of  opinion,  that  the  purchaser  was  entitled  to  recover  back  hia 
deposit. 

31.  In  a  case  which  occurred  a  few  months  before,  upon  the 
sale  of  a  ^p,  where  the  Cui>rt  held  ttiat,  in  point  of  fact,  tiiere 
was  no  fraud,  Mr.  Justice  Heath  said,  that  the  meaning  of  selling 
"  with  all  faults"  is,  that  the  purchaser  shall  make  use  of  his  eyes 
and  understanding  to  discover  what  hmits  there  are.  He  admitted 
that  the  vendor  wni  not  to  make  um  of  any  fiaad-  or  practice  to 
tonceal  favlta.  The  learoed  Judge  adbemd  (o  the  doctrine  of  Lord 
Ellenborough,  above  stated,  wiltioot  any  difficulty.  Mr.  Justice 
Chambre  held,  there  must  be  evidence  of  Iraud  to  enable  the  Court 
to  depart  from  the  written  agreement.  Mr.  Justice  Gibbs  agreed 
with  Lord  Ellenborough 's  doctrine.  Even  if  there  bad  been  a 
representation  it  would  not  have  availed.  He  held,  that  if  a  man 
brought  him  a  horse,  and  made  any  representation  wlmtever  of  his 
quality  aud  soundness,  and  af^rwards  they  agreed  in  writing  for 
the  purchase  of  the  horse,  that  shortened  and  coneeted  the  repre- 

(c)  Vide  mpra,  ch.  4,  l.  6,  pi.  26,  28, 


[axiitd  T.  Irwin,  ] 

1*3861 


by.  Google 


sentaljoos,  and  whatsoever  terms  were  not  contained  In  the  con- 
tract would  not  bind  the  sdler.  But^  the  learned  .Judge  agreed 
that  fraud  would  not  be  done  away  by  the  contract  (d). 

33.  It  appears  therefore  to  be  settled  that  the  condition  "  with 
all  faults,"  excuses  the  seller  from  stating  those  within  bis  knowl- 
edge, but  he  must  not  use  any  arti6ce  to  conceal  them  from  the 
purchaser.  Now  this,  which  ia  quite  Hght,  seems  hardly  to  meet 
the  case  before  Lord  Kenyon,  where  the  seller  knew  of  the  defect 
snd  did  not  disclose  it,  although  he  aJso  knew  tjiat  the  purchaser 
could  not  by  any  attention  wbaterei  possibly  discover  it.  In  such 
a  case,  no  artifice  need  be  resorted  to  by  the  seller  to  conceal  the 
defect  from  the  purchaser,  and  yet  the  man  who  sells  such  a  sub- 
ject with  all  its  faults  without  disclosing  the  concealed  one,  seems 
only,  in  a  moral  view,  on  a  level  with  him  who,  making  a  similar 
sale  of  a  subject  where  a  defect  might  by  diligence  be  discovered, 
resorts  to  artifice  to  prevent  the  purchaser  from  coming  to  the 
knowledge  of  it.  The  question  is  not  of  more  or  less  of  turpitude, 
hut  whether  in  either  case  a  fraud  has  not  been  committed.  The 
rule  is  not  that  the  seller  may  use  his  skill  to  conceal,  and  that 
the  purchaser  is  to  exercise  his  to  discover  the  defects.  T\ie  dis- 
tiocUon  therefore  is  but  a  thin  one  between  a  man  who  has  plas- 
tered over  a  rent  in  the  main  wall  and  papered  it  over,  and  then 
wlls,  subject  to  all  faults,  knowing  that  the  purchaser  cannot 
'discover  this  fatal  one  which  he  does  not  point  out,  and  a  man  who, 
knowing  that  the  defect  is  thus  concealed,  sells  the  estate  with  all 
its  faults  without  disclosing  this,  which  he  knows  cannot  be  discov- 
ered :  in  either  case  the  purchaser  is  deceived.  In  the  first  case,  no 
doubt,  the  seller  by  his  act  hides  the  defect,  but  there  is  no  positive 
fraud  in  hiding  the  defect ;  the  fraud  is  committed,  or  at  least  cod- 
mmmated,  when  the  seller  by  bis  silence  induces  the  purchaser  to 
buy  without  the  means  of  knowledge.  Now  in  this  respect,  the 
sellers  in  the  two  cases  are  upon  a  par,  for  each  is  aware  that  the 
defect  is  hid,  and  each  is  silent.  Can  it,  in  point  of  honesty,  matter 
that  the  one  covered  the  defect  and  that  the  other  only  knew  that  it 
had  been  covered  ? 

33.  But  where  even  the  estate  is  sold  genially  and  not  subject 
to  ail  faults,  the  ground  and,  basis  of  an  action  in  the  case  of  this 
nature,  for  recovery  of  a  deposit,  where  the  contract  is  in  fieri ;  or 
of  damages,  where  the  contract  is  actually  executed,  is  the  tdenter ; 
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and,  tberefora,  if  the  vendor  was  not  aware  of  the  defect,  be  wiO 
not  be  answerable  for  it.  Nor  will  trifliag  defects  be  sufficient  foun- 
dation for  such  an  action. 

34.  Thus,  in  a  case  (e)  where  a  purchaser  brought  an  action 
against  a  vendor,  to  recover  damages  ftv  having  sold  him  a  bouse, 
IcDOwiBg  it  had  the  diy-rot  (/)  ;  it  appeared,  that  the  house  was 
situated  in  a  clayey  soil,  and  that  the  door  lay  near  the  ground, 
by  which  some  of  the  limbers  had  rotted  ;  but  the  vendor  was  not 
aware  of  the  defects,  and,  the  purchaser  was  noosuitnd.  Lord 
Kenyon  said,  the  circuoostances  that  bad  been  proved  in  this  case 
(sight  be  described  by  a  word  that  was  used  by  one  of  the  wit- 
nesses ;  they  were  mere  bagatetUi.  If  these  small  circumstances 
were  to  be  the  foundation  of  an  action,  erery  house  that  was  sold 
would  produce  an  action.  If  a  broken  pane  of  glass  that  might 
be  found  in  a  garret  window,  perhaps,  had  not  be^  described  by 
the  s^er,  it  would  be  the  ground  of  an  action.  If  he  was  to  ccxi- 
yider  himself  as  a  witness  in  the  cause,  be  could  say  be  had  met 
wi^  something  of  this  kind,  and  he  never  thought  himself  im- 
posed i^KMi,  because  now  and  then  some  rotten  boards  and  rotten 
jtnsts  might  be  found  about  a  house.  Besides,  there  was  no  impo- 
MtioD,  no  wMiaJidet  in  this  case. 

35.  And  of  course  the  same  rule  prevails  wb«e  the  question 
turns  upon  title,  and  the  estate  is  agreed  to  be  sold  with  all  defects 
of  title.  Where,  therefore,  a  leasdwld  estate,  for  which  rent  bad 
been  paid,  bad  been  sold  by  the  lessee  as  a  fee  simple,  which  fee 
*^im[de  afterwards  became  vested  in  assignees  of  a  bankrupt,  who 
contracted  to  seU  the  e6tat«  to  a  person  who  agreed  to  accept  a 
oonveyaoce  of  such  right  or  tide  as  might  be  theirs,  mth  all  faults 
and  defects,  if  any,  and  the  purchase-money  was  paid,  and  after^ 
wards  the  lessor  recovered  the  property  ;  the  purchaser,  before  the 
esecutioD  of  die  agreement,  asked  the  sellers  whether  any  rwit 
had  ever  been  paid,  and  they  replied,  that  uo  rent  had  ever  been 
paid  by  the  bankrupt  or  any  person  under  whom  be  claimed  ;  and 
the  jury  baviog  found  that  the  sellers  believed  their  representation  to 
be  true,  the  purchaser,  it  was  held,  had  no  right  to  recover  the 
purchase-tnoooy ;  for  the  concealment  must  be  fraudulent,  and  the 
statement,  though  false,  was  not  fraudulent  (g). 

36.  Although  the  purcbasar  might,  with  proper  precaution,  have 

(e)  Bowles  v.  Atldiaon,  N.  P.  MS, ;  (/)  See  Gr«nt  c.  Mnnt,  Coop.  173, 
and  Bee  Legge  v.  Cniker,  1  Ball  &  Beat,     n^ro,  p.  380. 

«e.  (a)  Early  v.  Ganet,  9  Bam.  Sc  Cresi. 

oae :  1  Han.  &  Rrl.  S87,  WMt.  dk  IS,  a.  2. 
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discovered  the  defect ;  yet  if,  duriag  the  treaty,  the  vendor  indiu- 
trioutly  conceal  the  fact,  equity  will  not  assist  him  (1). 

37.  Thus,  upon  a  suit  for  a  specific  performance,  the  defence 
was,  that  the  estate  was  represented  to  the  defendant  as  clearing 
a  net  value  of  90/.  per  annum,  and  no  notice  was  taken  to  him 
of  the  necessary  repair  of  a  wall  to  protect  the  estate  from  the 
river  Thames,  which  would  be  an  out-going  of  50L  per  annum. 
And  it  appeartQg,  upon  evidence,  that  there  bad  been  an  indtU' 
trious  amcealment  of  the  circumstances  of  the  wall  during  the 
treaty,  the  Lord  Chancellor  dismissed  the  hill,  but  without 
costs  (k). 

38.  So  where,  upon  the  sale  of  a  house,  the  seller  being  con- 
scious of  a  defect  in  a  main  wall,  plastered  it  up  and  papered  it 
over,  it  was  held  that,  as  the  seller  had  actually  concealed  it,  the 
purchaser  might  recover  (i), 

39.  We  may  close  this  section  by  observing,  that  if  a  purchaser 
having  a  right  to  rescind  a  sale  upon  the  ground  of  fraudulent 
representations,  continue  to  deal  with  the  subject  of  the  sale  as 
owner  after  he  is  aware  of  the  fraud,  he  will  be  held  to  have  waived 
his  right  of  action  (fc). 


(l)SMl^Tlot«.IlMt,4Bwbour8iq>.  Ct.JUp.  102. 
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OF      AGRGEHENTS     TO      ACCEPT     A      TITLE,     AND      Or 

OBJEOTIOHS    TO    TITLl,    AMD    OF     THB    REMEDIES 
WHERE  THE    TITLE    IS  IN  DISPUTE. 


TO    ACCEPT    A    TITLE,    AND    ( 
OBJECTIOHS. 


1.  RigM  ta  good  Utlt,   although  mUv 

ebUnu  tmder  pvrcAawr. 

2.  Gmtral  right  f  good  titlt. 

8.  Corulilian  to  aeeepl  the  lilla  at  it  is, 
6.  Mofi  t*  proved  bad,  Bllunde. 

1.  TUh  not  10  bf  prmlueed  and  bed  tiOt 
pnduced. 

9.  )  Condition  not  to  prodvoi  dttdt,  not 
10.    5    bound  to  take  a  bad  title. 

U.  Conditienat  to  idmtily :  propfrtgnot 
to  b»  found. 

12.  Condition  ta  ooapt  a  boadjbr  title. 

13.  Obtnationeon  Clarke  t.  Faux. 

14.  Coaditionto  take  an  indemnity  againtt 

an  aUeged  forged  deed, 

1 5.  Soheiior  buying  from   ditnt  witA  a 

<i(Ip  ichiiA  he  accepted. 

16.  Condition   to   avoid  tonlract  if  title 


IT.  Or  e^fttlion  not  anmiend  in 


I  limited 


18.  Or  puTcluuer'e  couneel  n^et  to  title. 

19.  Robert*  y.    Wyatt  and    WiUiami   V. 

Edmrde  diitingviehed. 

20.  Purehaeer  to  elect  whether  amtraet 

ehtJibe  void. 

21.  Limited  time  to  inject  after  abrtract 

delivertd. 

liver  (^  oll/eetione. 


:.   Waiver  a  qunlion  of  fmel, 

i.  ForalAe  pDMMnm  by  purchaeer, 

I.  Right  of  tportiny  fir*l  ditcioted   4 

abttract. 
.  Fotienion  teiti  long  delay  a  leaieeT. 
.  Although  purehater  tunar  he  did  m 


31.  Pouettion  and   approbation   of  eon - 

38.  Poeeetiion  under  eontraet  no  mHwr. 

34.  Or  uritA  vendor" t  coneurrenee. 

36.  And  actt  of  oimerthip  do  not  bind, 

35.  Be-eeliing  where  a  waiter, 

40.  Or  pr^iaration  of  conveyanee. 

41.  47.  Notice  of  Umited  title  bindins- 

42.  Pnrchaeer  not  bound  by  hit    countaT* 

43.  Nor    by    hie   eoticitor't   ttatement    if 

-OerJUe  a  biO. 

44.  Otgetiion   lakm  when  too  late  lobe 

remedied,  a  device. 

45.  PuriAaier    aoeepting    abelrael   may 

prove  tilh  bad, 
Ifl.   iVaiver  of  aiitctioia  to  tiOe  but  not 

of  proof, 
49.  Aoguieteenee  a  waiver. 
51.  Potteetion  ;  interatl  and  eotte. 
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1.  FttrchaKT  kttping  ftoci  one  rigactian. 
I.  Opmioa  takan  on  titta  no  itaivar  of 

collateral  objectiim. 
I.  Aui/iority  of  agtnt  to  waive. 
,.  AgraanaU     to    taka     defaetitia     title 


52.  SaOar  itmting  puriAaier  out  of  poa- 

leiiion  haa  no  equity. 
fi3.    IVaivar  rittrictad  by  ti^a^vani  acta, 
64.   Wainer  juaiiftrf. 
fifi.    Wainar.aitdthmbadlUlaproiMienl. 
ST.  Purchaaar  r^jacting  titla  should  reUn- 


We  hare  already  c<Misidered  the  general  rules  in  regard  to  ac- 
tioDS  and  suits  by  vendors  and  purchasers,  to  which  we  must 
now  refer  (a).  But  the  rules  applicable  to  proceedings  in  Court, 
where  the  question  relates  to  the  title,  have  been  reserved  for  this 
chapter,  in  order  that  they  may  be  placed  in  immediate  cooDexion 
with  the  whole  subject  of  title,  upon  which  we  are  about  to  enter. 
But  we  must  first  consider  the  cases  where  a  purchaser  by  hb  con- 
tract ia  precluded  from  calling  for  a  title,  or  where  he  has  by  his 
conduct  aAer  the  contract  waived  his  right. 

1.  If  the  contract  stipulate  that  the  seller  shall  deduce  and  make 
a  good  title,  he  must  do  so  although  the  seller  claim  under  the  pur- 
chaser as  a  mortgagee,  with  a  power  of  sale,  and  therefore  the  pur- 
chaser was  fully  aware  of  the  objection,  which  was  that  the  property 
was  out  of  repair  and  the  landlord  had  a  right  of  re-entry  (b)  (I). 

2.  The  right  to  a  good  title  is  a  right  not  growing  out  of  the 
agreement  between  the  parties,  but  is  given  by  the  law  (c).  But 
a  vendor  may  of  course  stipulate  that  the  purchaser  shall  accept 
the  title,  such  as  it  ia  (if)  (1)  ;  but  a  condition  to  take  a  title  without 
its  usual  guards,  «.  g.,  a  leasehold  title  without  the  lessor's  title  (e), 
or  lo  cast  upon  the  purchaser  a  responsibility  which  belongs  to  the 
seller,  for  example,  to  obtain  the  lessor's  consent  to  an  assignment, 
will  not  be  inferred  from  ambiguous  expressions,  or  from  notice  of 
the  liability  (/). 

3.  In  the  case  of  Freme  v.  Wright  (f),  where  assignees,  having 

(a)  Oh.  4,  R.  i.  S92 ;  Spratt  c.  JdtoTj,  10  Bam.  &  Cress. 

(A)  Bomett  v.   TTlieeler,  T  Uees.  &  249  j  Shepherd  c.  Uctitley,  1  Cro.  Meca. 

■Wels.  38*.  &  Boac   117;   'Wlieeler  b.   Wright,   7 

(c)  Hall  p.  Bettj,  i  Mann.  &  Gmng.  Mees.  ft  Wels.  3fl9. 
*I0.  (/)  Lloyd  V.  Crispe,  6  Taunt.  349. 

(iQ  WUmot  V.  WilkinBon,  S  Bam.  &        <^)  4  Madd.  364  ;  Malioy  v.  Steine,  1 

Ctetis.  SOS.  Dru.  &  Walsh,  S85,  et  qu.  ;  Taf  toi   E. 

(e)  Soutor  p.  Drake,  5  Barn,  k  AdoL  Mortindale,  1  Yon.  &  Coll.  C.  C.  668. 


(1)  See  Biown  v.  Half,  6  Paige,  235. 
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a  defective  title,  put  it  up  to  sale,  and  one  of  the  conditions  stated, 
that  the  purchaser  should  have  an  assignment  of  the  bankrupt's 
interest  to  one  moiety  of  the  estate,  under  tuch  title  at  kt  latefy 
*keld  the  same,  an  abstract  of  which  might  be  seen  at  a  place  named 
in  the  conditions,  Uie  Vice-Chancellor  stated,  that  a  vendor,  if  he 
thinks  fit,  may  stipulate  for  the  sate  of  an  estate  with  such  title 
only  as  he  happens  to  have ;  and  he  held,  that  in  this  case  the 
assignees  sold  only  such  title  as  they  had ;  but  as  it  was  stated 
that  the  ccmditions  of  sale  were  not  circulated  before  the  sale,  the 
purchaser  was  offered  an  inquiry  as  to  this  fact. 

4.  Conditions  like  that  in  Freme  tr.  Wright  should  be  looked 
at  with  great  jealousy,  as  they  are  often  traps  for  the  unwary ;  and 
the  Court  should  at  least  expect  the  feet  to  be  broadly  stated, 
that  the  seller  only  sell  such  title  as  he  has,  without  warranting 
the  same. 

5.  Where  a  man  agreed  to  sell  the  two  leases  and  the  goodwill 
in  trade  of  a  house,  inc.,  at  he  held  the  tame,  for  twenty-eight  years, 
Sic,  and  the  purchaser  was  to  accept  a  proper  assignment  without 
requiring  the  lessor's  title,  although  an  objection  to  the  lease,  which 
was  granted  under  a  power,  was  shown  by  the  purchaser,  he  was 
upon  various  grounds  held  to  be  concluded  by  the  agreement :  tbe 
construction  was,  that  he  should  not  be  at  liberty  to  raise  any  ob- 
jections to  the  lessor's  title  ;  that  the  seller  contracted  to  sell  a 
qualified  title  only,  and  that  the  title  of  the  party  who  granted  the 
leases  should  not  be  inquired  into ;  that  as  the  purchaser  con- 
tracted to  pay  for  an  assigoment  without  requiring  the  lessor's 
title,  it  was  an  unreasonable  construction  that  he  was  nev«theless 
at  liberty  to  object  to  that  tide  (A). 

6.  In  a  later  case,  a  condition  that  the  seller  should  not  be 
obliged  to  produce  the  lessor's  title,  was  held  not  to  exclude  tbe 
purchaser  from  showing  aliunde  that  the  title  was  bad  ;  and  Lord 
Lyndhurst,  0.  B.,  said  that  he  did  not  say  what  his  own  opinion 
would  have  been  upon  the  words  of  the  clause  in  Spratt  v.  Jeffery,  but 
he  dbtinguished  them  from  the  words  in  the  case  before  bim ;  and 
Alderson,  B.,  observed,  that  possibly  upon  the  words  used  in  Spratt 
V.  Jefiery  he  might  not  have  come  to  the  same  conclusion  as  the 

fA)  Spratt  p.  Jeffery,  1 D  Bam.  &  Crow.  thareTore,  may  either  have  the  premiiw 

249.     Bythcpurchaaeof  abadlessethe  foe  the  two.terms  for  which  they  were 

party  may  denve  the  same  bencHt  aa  if  deimsed,oraii  equivalentcompeiuatioii : 

It  were  gond,  and  if  ho  conDot  the  lessae  per  Bayley,  J.  p.  260  ;  qv.  thin  doctiine, 

or  hut  assiguee  hna  n  remedyover  agniiiBt  and  ju.  the  right  to  tocoier  Upon  eric- 

the  grantor  of  tlic  leaac.    The  plaintilf,  tion. 
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Court  of  King's  Bench  did  (t)  ;  and  Gurney,  B.,  said,  that  if  the 
vendor  of  a  lease  intend  to  protect  himself  against  showing  a  good 
*title  in  his  lessor,  be  should  use  unambiguous  language ;  and 
Alderson,  B.,  also  obserred,  that  Spratt  t,  Jeffery  must  have  been 
decided  on  the  ground  that  the  contract  amounted  to  a  waiver  of 
abjections  to  the  lessor's  tide  altogether,  and  not  merel)'  to  a  pro- 
duction of  it  in  evidence.  He  doubted  if  the  decision  could  be 
supported  on  any  other  ground.  It  seems  clear  that  Spratt  v.  Je& 
fery  will  not  be  followed  as  an  authority. 

7.  Although  the  seller  by  condition  stipulate  that  he  shall  not 
be  bound  to  produce  any  title  prior  to  the  last  conveyance,  yet  if 
he  produce  a  "derective  title  on  the  face  of  the  abstract,  the  pur- 
chaser may  reject  it  (J). 

8.  And  a  man  simply  buying  the  bene6t  of  a  proposal  to  take  a 
building  lease,  signed  by  the  intended  lessee  in  the  lessor's  agent's 
books,  Gsnnot  ask  equity  to  rdieve  him,  whether  the  landlord  bs 
bound  or  not  (fc). 

9.  In  Dick  «.  Donald,  in  the  House  of  Lords,  where  the  articles 
of  roup  in  Scotland  bound  the  seller  to  «secute  and  deliver 
B  valid  iiredeeraable  disposition  of  the  property,  and  to  deliver  to 
the  purchaser  certain  specified  instruments,  "  which  are  all  the 
title-deeds  of  the  property  in  his,  the  seller's  custody,"  it  was 
insisted  that  the  tide  was  limited  by  the  articles  of  roup,  but  it  was 
decided  otherwise ;  and  Lord  Lyiidhurst  said,  that  he  could  see 
nothing  in  the  article  of  roup  to  take  away  the  right  to  a  good  title. 
A  valid  and  irredeemable  disposition,  which  the  articles  undertook 
to  give,  must  be  by  some  person  having  the  right  to  dispose.  As  to 
the  condition  with  respect  to  the  title-deeds,  he  never  heard  that 
because  the  seller  provides,  by  the  condition,  that  he  will  ^ve  to  the 
purchaser  only  certain  specified  deeds,  the  purchaser  must  take  a  bad 
title,  or  such  title  as  appears  upon  the  deeds  (/). 

10.  So  wherv  (m)  by  one  of  the  conditkins  of  sale,  the  seller  was 
to  deliver  an  abstract  of  title,  and  to  deduce  a  good  title,  but  as  to 
part  no  title  was  to  be  required  prior  to  a  certain  award,  and  by  a 
subsequent  condition  the  sdler  was  to  deliver  the  title-deeds,  Etc.,  in 
his  custody  to  the  largest  purchaser,  "  but  should  not  be  bound  to 

(i)  Shephsrd  «.  Keatley,  1  Cro.  Hces.        (k)  Baxter  v.  Coaoll]',  1  /ao.  &  Walk. 
&  Roe.  117  ;  4  Tyr.  671 ;  see  5  Bam.  &    67U. 
AdoL  1002;  3  You.  &  CoU.  418.  (0  1  Bligh,  N.  S.  6eS:  we  Moiru  c 

(j)  Selliclt  e.  Trevor,'  It  Mpes.  &  Koarale7,2You.&CoU.139,pcHi,ch.  10. 
Wela.  732.  (m)  Southby  c.  Uutt,  2  Myl.  &  Cra. 
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|m>duce  aay  original  deed  or  other  documents  than  those  in  his 
possession,  and  set  forth  in  the  abstract,  or  which  reJate  to  other 
property ;"  it  WM  eoMidered  that  the  question  was,  whether  tfao 
contfitioDS  atDouated  to  a  declaration  that  the  purchaser  was  K> 
*accept  such  title  as  the  vendor  had,  as  was  stipulated  in  Freme  v. 
Wright ;  and  undoubtedly,  the  Court  said,  a  render  inay  so  s<i^ 
ulate ;  hut  he  is  bound,  if  such  be  his  meaning,  to  make  the 
stiptikUon  intelligible  to  the  purchaser.  The  purchaser,  in  such 
a  case,  could  not  object  to  any  infirmity  in  the  title,  or  in  the 
s-ndeoce  to  verify  it ;  but  it  was  held  that  a  purchaser  could  not 
have  so  understood  a  contract  by  which  it  was  stipulated  that  the 
Tender  should  deliver  an  abstnct  and  deduce  a  good  title.  To  the 
contract  in  the  condition,  to  deduce  and  show  a  good  titk,  there 
was  BO  limitation  or  restrtctioD ;  but  to  the  contract  to  deliver  up 
the  title-deeds  after  the  completion  of  the  purchase,  there  was  a 
restriction  limiting  the  obligation  to  produce  to  such  only  as  the 
vendor  had  in  his  possession.  If  the  inference  that  the  restiiction 
as  to  the  liability  to  deliver  up  certain  deeds  was  to  spply  to  the 
Halnlity  to  produce  them  for  the  purpose  of  proving  the  title,  was 
not  obviously  to  be  drewn  front  the  conditions,  would  a  court  of 
equi^  compel  a  purchaser  to  take  the  estate  without  a  title  ?  The 
purchaser,  therefore,  was  held  upon  the  terms  of  the  conditions 
not  to  be  bound  to  complete  the  contract  until  be  hud  a  good  title 
deduced  and  {Moved,  either  by  the  production  of  the  deeds  pro* 
posed  to  be  abstracted,  or  by  such  other  evidence  as  would  prove 
the  statements  hi  the  abstract  to  be  correct. 

11.  Where  the  sale  was  made  under  a  power  in  an  annuity  deed, 
md  one  plot  of  ground  was  referred  to  on  a  plan,  and  was  pre- 
sumsd  to  abut  on  a  given  place,  and  it  was  stated  in  the  condition 
that  the  plot  could  not  be  properly  identified  by  the  seller  by 
reason  of  the  death  of  the  party  wbo  sold  it  to  the  grantor  of  the 
annuity,  but  it  was  fairly  presumed  that  the  purchaser,  by  inquiry 
in  the  vicinity,  would  be  able  to  ascertain  the  true  situation,  and  he 
vrat  to  ace^  tku  plot  hy  the  ducription  on^  contained  in  the  coii- 
veyaace  deed  ef  it ;  it  appeared  that  this  plot  did  not  exist  or  could 
not  be  discovered,  and  it  was  held  at  law,  that  the  purchaser  might 
rescind  the  contract,  notwithstanding  there  was  the  usual  condition 
'  making  errors  a  subject  of  compensation  (n)  (I), 

^11)  Itobiiuou  V.  Mnsgrore,  2  Uood.  &  Itob.  U2. 
(l)SeeCIiitt7CoiitT.  (Sth  Am.  mL)  S60  and  notes;  1  litory  £q.  Jui.  4143  to 
jH3  b. 
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1^.  In  Clarite  o.  Faux  (o),  an  estate  wa$  sold  b^  sssigDeas-of  a 
bankrupt,  and  a  good  title  was  to  be  made.  One  of  the  assignees 
was  the  purchaser,  and  iodic,  possesuou.  He  agreed  to  s^l  to 
Clarke,  who  entered  into  possessioo,  and  paid  fiart  of  his  purchase- 
iDonay.  A  dispute  was  terminated  hy  an  agreement  that  Clarke 
should  pay  the  residue  of  the  purcbBse-moDey  on  a  day  named, 
^together  with  interest,  upon  the  seller  to  him  making  a  good  title 
to  the  premises,  or  otherwise,  if  such  title  should  not  then  be 
completed,  upon  the  seilter -executing  at  big  own  expeuae  «  bond 
to  complete  sucb  title,  and  to  convey  the  estate  as  soon  as  the 
same  could  be  completed.  A  good  title  could  not  be  made  by 
the  seller  to  Clarke,  but  this  seller  recovered  the  residue  of  the 
purchase-money  at  law,  having  tendered  a  bond  conditioned  for 
making  a  good  title  to  the  purcboaer  (p).  The  Court  of  C(»u- 
mon  Pleas  held,  that  the  porcbaser  bad  shut  bis  own  mouth  and 
bound  himself  to  pay  the  money,  on  the  single  condition  of  having 
the  hood  executed.  He  made  no  other  stipuladon  in  the  agre^ 
ment,  which  was  advisedly  entered  into  with  all  Uie  difficulties  then 
objected  quite  apparent,  and  the  objections  then  taken  at  the 
formw  time  existing,  and  known  to  exist  The  defendant  had  po»- 
sesnon  of  the  property,  and  ought  have  had  the  benefit  of  tbe  bond, 
which  was  all  he  stipulated  for.  He  was  bound  then  to  pay  the 
money,  taking  what  he  contracted  for,  the  bond.  Could  the  Court 
say  that  be  was  not  bound  by  such  a  contract.  With  its  improvi- 
dence tbe  Court  bad  nothing  to  do.  It  was  a  valid  contiact  for 
good  consideration,  freely  entered  into  on  bis  part.  He  should  have 
taken  tbe  bond,  and  if  tbe  title  had  not  been  completed  in  due  time, 
he  might  resort  to  his  remedy  on  the  bond.  But  upon  a  bill  filed 
by  this  purchaser  for  an  injunction  and  a  specific  performance  if 
there  was  a  good  title,  and  if  not  a  return  of  tbe  deposit,  it  was 
held  that  the  meaning  of  the  parties  was,  that  tbe  money  was  to  he 
paid  on  the  day  named,  although  the  title  might  not  then  be  com- 
pleted ;  hut  subject  always  to  this  coadiUon,  that  tbe  vendor  bad 
the  power  to  complete  it,  and  that  it  was  not  intended  that  it 
should  be  paid  if  the  vendor  did  not  possess  such  power.  The 
stipulation  as  to  the  bond  was  merely  intended  to  put  a  guard  upon 
tbe  money  being  paid,  against  supineness  and  delay  in  doing  that 
which  it  was  assumed  the  vendor  bad  the  means  of  doing,  and 
which  by  tbe  agreement  be  engaged  to  do,  vis.,  to  make  a  good 
title  to  the  estate.  The  titJe,  therefore,  was  referred  to  the  Master, 
(o)  3  Row.  320.  Cp)'T)uBUWill6ttr.  Clarke,  10 Price,  207, 
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the  purchaser  baring  brought  the  nHHiey  into  Court  apon  obtainiDg 
an  injunction. 

13.  When  tbe  decision  i^an  thu  point  was  made  in  tbe  Court 
of  Chancery,  it  was  not  known  tbat  the  court  of  law  bed  pronoun- 
ced a  unanimous  judgment  tbe  other  way,  although  it  was  of 
course  known  that  the  seller  had  recovered  at  law.  If  the  actual 
judgmeftt  bad  been  known  it  would  have  been  dfficnh  to  obtaiD 
*such  a  decree,  for  the  construction  of  legal  instruioeots  must  be 
the  same  both  in  equity  and  at  law,  and  a  court  of  equity,  unless 
there  is  an  equitable  ground  ansing  ont  of  a  contract,  has  do  power 
to  affix  to  it  another  construction,  and  overrule  a  legal  decision 
upon  it. 

14.  In  a  case  (q)  where  the  agreement  staled  that  an  alleged 
deed  was  set  up  by  a  third  party,  which  the  seller  declared  and 
bad  sworn  to  be  a  forgery,  and  that  counsel,  whose  opinira  migbl 
be  seen,  were  of  opinion  tbat  the  concurrence  of  tbe  alleged 
grantee  was  not  necessary  to  make  a  good  title,  and  it  was  stipulated 
thai  the  purchaser  should  not  make  any  objection  on  account  of 
the  deed,  or  be  entitled  to  ilie  concurrence  of  the  grantee  in  it, 
but  might,  if  he  thought  fit,  retain  a  portion  of  tl>e  purchase-moBey 
as  an  indemnity,  upon  an  action  brought  by  Ibe  purchaser  for 
bis  deposit  the  jury  found  a  TerdicI  for  him,  anrf  found  that  the 
detduat  the  deed  af  the  letier;  but  tbe  Court  of  Exchequer,  t^oii 
argument,  held  that  if  the  agreement  contained  a  warranty,  that 
the  deed  was  a  forgery,  yet  tbe  purclMser,  because  the  allegation 
was  untrue,  could  not  rescind  tbe  contract,  for  tbey  thought  tbat 
the  contract  provided  for  tbe  case  of  the  deed  being  genuine  by 
the  indemnity,  so  tbat  tbe  purchaser's  remedy,  if  there  was  a 
warranty,  was  by  an  action  for  tbe  amount  of  the  damages  actually 
sustained  thereby.  Tbey  refused  to  decide  iha  question  as  to  the 
power  of  the  seller  to  make  a  good  title,  wltlioul  the  concurrence 
of  the  grantee,  because  the  agreement  stated  tbe  opinions  on  that 
point,  and  tbe  provision  tbat  the  ptircbaser  was  not  to  make  anjr 
objection  on  account  of  the  deed  was  interdicted  from  every  »pe- 
a»  oj  oigection  arising  out  of  the  deed.  He  knew  of  the  supposed 
defect,  or  had  the  means  of  knowing  it  if  he  bad  chosen  to  use 
ibem  by  perusiug  the  case»  upon  which  tbe  opioion  was  given. 
Upon  a  bill  ffled  by  the  seller,  a  speci6c  perfonoance  was  decreed, 
the  Court  holding  itself  bound  by  the  decision  of  tbe  court  of  law. 
Tbe  learned  Judge,  in  the  course  of  the  argument,  said  tbat  the 
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correct  way  of  puttiag  the  case  seems  to  be  this :  Suppose  there 
was  a  waiver  of  the  objection  on  the  part  of  tlie  purchaser,  on  the 
supposition  that  the  affidavit  was  true,  and  it  turns  out,  without  any 
wilful  falsehood  being  intended,  that  the  affidavit  is  false,  is  or  is 
not  the  purchauer  bound  by  his  conditional  waiver  when  the  con- 
dition is  broken  («•)  ? 

The  true  ground  in  erjuity  must  have  been,  that  the  condition 
'provided  for  the  case  of  the  deed  being  genuine,  for  if  there  was 
a  warranty  that  the  deed  was  a  forgery,  which  was  false,  although 
not  fraudulent,  equity  would  not,  it  should  seem,  have  specifi- 
cally enforced  the  agreement  for  the  seller  after  the  warranty  was 
broken — for  the  jury  found  that  the  deed  was  a  valid  one — and 
left  the  purchaser  to  bis  remedy  at  law,  unless  the  agreement  had 
clearly  provided  that  the  warranty  should  be  accepted  in  lieu  of 
title.     Equality  in  equity. 

15.  In  Beevor  v.  Simpson  (s),  the  Master  of  the  Rolls  held,  that 
a  solicitor,  who  had  been  employed  by  a  person  to  advise  on  the 
title  to  a  property,  could  not,  on  purchasing  the  same  property  from 
his  client,  set  up  an  objection  to  tlie  title  which  he  did  not  think  of 
any  importance  when  advising  bis  principal ;  and,  further,  that 
although  there  were  two  partners,  and  the  purchaser,  who  was  one 
of  them,  did  not  personally  interfere  with  the  title  or  the  purchase 
by  bb  client,  and  swore  by  his  answer  that  he  had  no  recollection 
of  the  title  at  the  time  of  his  purchase,  yet  these  circumstances  did 
not  vary  the  rule. 

16.  A  proviso,,  that  in  case  the  vendors  could  not  deduce  a 
good  and  marketable  title,  such  as  the  purchaser  or  his  counsel 
should  approve,  or  if  the  purchaser  should  not  pay  the  purchase- 
money  on  the  appointed  day,  the  agreement  should  be  utterly  void, 
it  beiug  the  intention  of  the  parties  that  oo  action  or  suit  in  equity 
should  be  brought  thereon,  was  held  not  to  authorize  the  seller  to 
tay  he  cannot  answer  the  objections  to  the  title,  and  therefore  the 
contract  was  void.  The  meaning  is,  that  if  the  seller  cannot  make 
a  title  by  the  time  mentioned,  the  contract  shall  be  void  as  against 
him,  and  the  purchaser  has  a  right  to  be  off  his  bargain.  So 
e  contra,  if  the  purchaser  does  not  pay  the  money,  the  seller  may 
avoid  the  contract,  but  the  purchaser  cannot  say,  "I  am  not  ready 
with  my  money,  therefore  I  will  avoid  the  contract,"  nor  can  the 
seller  say,  "  My  title  is  not  good,   thereibre  I  shall   be    off."     It 

M  Cattellv.  Comll,  3  You.  A  CoU,        (.)  Taulyn,  89. 
413  ;  t  UeeB.  ft  Webs.  734. 
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would  be  a  monstrous  construction  if  either  party  could  ntitte  tbe 
agreement  by  refasing  to  perform  his  part  of  it  (t). 

17.  But  where  ifobjectious  were  made  by  the  purchaser,  and  not 
removed  within  a  time  limited,  the  vendor  was  to  be  at  full  liberty 
to  annul  the  contract,  and  was  to  repay  the  deposit  with  interest  and 
auction  duty,  but  without  costs  ;  the  purchaser  made  an  objection 
which  the  Court  held  wax  an  tmlenabk  one,  and  the  vendor  annulled 
the  contract ;  the  purchaser's  bill  for  a  specific  performance  was 
*dismissed  with  costs  (u).  This  case,  therefore,  decided  that  if  the 
purchaser  under  a  mistake  in  law  raise  an  objection  which  cannot 
be  maintained,  the  seller,  although  he  can  make  a  good  title,  may 
under  such  a  condition  rescind  the  contract. 

18.  And  where  (v)  there  was  the  common  condition,  that  errors 
in  description  should  not  annul  tiie  contract,  but  that  there  should 
be  an  abatement  or  equivalent,  followed  by  a  stipulation,  that  if 
the  counsel  of  the  purchaser  should  be  of  opinion  that  a  marketable 
title  could  not  be  made  by  the  time  stipulated,  the  agreement 
should  he  void  and  delivered  up  to  be  cancelled  ;  it  appeared  that 
(he  seller  could  make  a  title  to  two-thirds  only  of  the  fre^olds 
sold  in  fee  ^mple,  and  that  he  had  only  a  life  interest  in  the 
remaining  one-third,  and  in  the  copyholds  sold.  And  it  was  held 
that  the  purchaser  was  not  en^tled  to  a  specific  performance  with 
an  abatement.  For  this  tille  did  not  of  course  fall  within  the 
condition  as  to  errors  of  description,  and  the  clause  avoiding  the 
contract  was  ihe  contract  of  both  the  vendor  and  purchaser.  The 
Court  considered  that  they  might  both  think  it  equally  to  their 
interest  that  the  agreement  should  be  put  an  end  to  if  tbe  counsel 
of  the  purchaser  should  be  of  opinion  that  a  mai^etable  title  could 
not  be  made.  There  appeared  to  be  nothing  unreasonable  in  that. 
There  might  be  circumstances  which  might  make  it  very  proper  for 
both  parties  to  insert  that  term,  and  as  it  was  the  contract  of  both 
parlies,  the  Court  could  not  make  a  new  contract  for  them.  The 
parties  themselves  had  stipulated,  that  in  a  given  event,  which 
happened,  the  agreement  should  be  void. 

19.  This  case  does  not  contradict  that  of  Roberta  «.  Wyatt:  it 
did  not  decide  that  the  purchaser  could  wantonly  reject  the  title 
by  asserting  that  it  was  bad,  but  that  the  contract  should  be  vmd 
in  the  case  provided  for,  viz.,  the  purchaser's  counsel  being  of 
opinion  that  the  ^tle  was  bad.     His  counsel  was  of  that  optnicm, 
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and  ibe  soundoess  of  his  opinion  was  not  disputed.  Tfie  Court 
held,  not  that  this  stipulation  relieved  the  seller  from  making  a  title 
ir  he  could,  but  that  as  be  could  not  make  a  title,  it  relieved  him 
from  the  common  equity  to  convey  what  interest  he  had  with  an 
ibatpment.  The  seller  would  have  been  at  liberty  to  show  that 
the  title  was  a  good  one,  and  that  the  opinion  of  the  purchaser's 
counsel  was  erroneous,  for  such  a  stipulation  is  understood  to  mean 
a  reasooable  objection, 

20.  A  stipulation  in  a  contract  that  if  the  seller  do  not  make  a 
title  by  a  given  day,  or  the  like,  the  contract  shall  be  void,  means 
•in  constnicttoQ  of  law,  void  at  the  option  of  Jthe  purchaser,  who 
inay  enforce  it  notwithstanding  the  proviso  (x), 

21.  A  condition  that  every  objection  to  the  tide  shall  be  made 
within  twenty-one  days  after  the  delivery  of  the  abstract  or  shall 
be  deemed  waived,  and  that  time  in  this  respect  shall  be  considered 
as  of  the  essence  of  the  contract,  means  after  the  delivery  of  a  per- 
fect abstract;  it  does  not  apply  to  an  imperfect  abstract  from  which 
k  cannot  be  ascertained  what  objections  there  may  be(y).  And 
the  purchaser  is  not  precluded  from  taking  objections  which  arise  out 
of  evideoce  called  fcv  before  the  time  liniited  (z). 


23.  Sometimes  a  purchaser  has  waived  his  right  to  object  to  the 
teller's  title.  Upon  an  express  waiver  little  difficulty  is  likely  to 
arise,  but  in  most  cases  the  waiver  is  not  express,  but  implied  from 
the  conduct  of  the  purchaser,  and  I  propose  to  consider,  1 .  What 
will  amount  to  an  implied  waiver  ;  2.  How  far  such  a  waiver  may 
be  modified  or  altogether  nullified  by  subsequent  conduct  or  dis- 
covenes. 

23.  A  purchaser  by  entering  into  possession  is  generally  held  by 
that  act  to  have  waived  the  objections  to  tille  (a),  for  whero  a  pur- 
chaser, IcDOwiug  of  an  objection  to  a  title,  enters  into  possession  of 
the  estate,  be  may  be  considered  to  have  himself  executed  the  pur- 
chase (b).  But  he  must  be  shown  to  have  had  distinct  information 
of  the  objection  (c)  (1). 

(z)  mppingall  v.   Lloyd,   2  Ner.  &  27i  tieeBmks ti.LoidRokob}r,2S<iTiiiist. 

Maon.  410.  222. 

(y)  Hobaon  v.  Bell,  2  Bear.  17.  (b)   See  3  P.  Wms.  193 ;   Warreu  v. 

(z)  Blacklow  V.   Laws,  2  Ilare,  40 ;  Ricbudson,  You.  D. 

Uorley  v.  Cook,  2  Bore,  106.  (c)  BUcklow  v.  Law*,  2  Haie,  40. 

(a)  Pladyer  o.  Cocker,  12  Vm.  jun. 

(1)  Poet,  401,  in  not*. 
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24.  The  question  id  each  case  is  one  of  fact :  did  the  purchaspr 
mean  to  waive,  and  has  he  actually  waired  his  right  of  examining 
the  title  (d)  ?  although  bis  intention  will  be  inferred  from  bis  acts, 
and  no  direct  expression  of  it  is  required.  His  silence,  as  we  shall 
see,  may  be  tantamount  to  the  clearest  expression  of  being  content 
with  the  title. 

as.  Where  a  title  could  not  be  made  to  a  roost  important, 
although  a  small  part  of  (be  estate,  and  the  seller  was  in  b'eaty  to 
obtain  a  title  by  means  of  an  exchange,  but  the  time  for  completing 
the  purchase  having  arrived,  the  purchaser,  after  warning  from  tbe 
seller's  agent  of  what  the  operation  of  bis  taking  possession  would 
be,  took  forcible  possession,  and  encouraged  the  owner  of  the  part 
wanted  to  ask  an  unreasonable  consideration  for  it,  in  consequence 
*of  which  the  treaty  for  the  exchange  went  off,  tlie  Court  held  that 
tbe  purchaser  had  waived  the  objection  to  the  want  of  title,  but 
not  to  a  confirmation.  The  Lord  Chancellor  said,  he  bad  turned  it 
much  in  his  mind,  whether  there  was  not  a  ground  arising  from  the 
purchaser's  conduct,  that  be  had  bound  himself  not  to  make  any 
further  objection  about  the  small  part,  and  would  have  been  glad 
to  have  found  a  line  to  do  thnt,  but  there  was  not,  as  the  mat- 
ter had  not  totally  ended  there  (e). 

26.  So  in  a  case  before  referred  to,  where  a  right  of  sporting 
was  not  noticed  in  the  particulars  of  sale,  hut  was  mentioned  in  the 
abstract  of  title  and  known  (o  the  purchaser's  solicitor,  but  neither 
of  them  gave  any  intimation  of  it,  and  the  purchaser  upon  his  own 
application  was  let  into  possession,  it  was  held  that  he  had  not  only 
waived  the  objection,  but  was  not  even  entided  to  any  compensa- 
tion. The  Court  considered,  that  on  the  purchaser's  being  let  into 
possession,  the  contract  was  completed,  except  the  execution  of 
the  conveyance  and  the  payment  of  the  purchase-money,  and  the 
objection  having  been  waived  could  not  be  set  up  again,  without 
some  act  of  the  seller's,  or  of  some  person  authorized  by  him  (_/")  (1 ). 

27.  And  where  by  the  contract  the  purchaser  was  to  be  iet  into 
immediate  possession,  and  was  to  pay  interest  for  a  year,  when  the 
purchase-money  was  to  be  paid  on  having  a  good  title,  and  posses- 
sion was  given  accordingly,  and  an  abstract  delivered,  to  which  no 
objection  was  made,  but  the   purchaser  had  delayed  to  complete 

(d)  3  Swnnrt.  168.  (/)  BnmOl  p.  Brown,  1  Jac.&  "Walk. 

(b)  Calcruft  r.  Roebuck,  1  Vea.  jun.     168. 
221. 

(1}  See  Bamott  c.  UaiuDs,  8  AJkbuna,  373,  citml  poat,  402  in  ttoU. 
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Ihe  purchase  for  upwards  of  three  years  after  the  day  oamed,  and 
had  not  paid  all  the  interest  due,  the  Court  compelled  him  to 
accept  the  title  without  any  investigation  (§'). 

28.  In  a  later  case,  where  also  possession  was  given  under  the 
contract,  and  the  ahstract  was  delivered,  and  the  purchaser 
allowed  more  than  two  years  to  elapse  before  he  took  any  objection 
to  the  title,  which  was  about  one  year  and  a  half  afler  the  dme 
when  the  contract  should  have  been  completed,  and  in  the  mean- 
time he  had  made  alterations  in  the  houses  and  let  them,  and 
written  several  letters,  apologising  for  not  having  paid  the  pur- 
chase-money, he  was  decreed  by  his  conduct  (o  have  accepted  the 
title.  The  alterations  of  the  premises,  and  the  letting  them,  were 
considered  acts  strongly  indicating  an  acceptance  of  the  Utie,  and 
the  letters  appeared  to  be  founded  upon  an  acceptance  of  the  title, 
for  till  the  title  was  accepted,  the  purchaser  was  not  bound  to  pay 
the  money  (h). 

*29.  In  a  still  later  case,  the  purchaser,  by  his  answer,  swore 
that  he  did  not  mean  to  waive  his  objections  to  the  title,  but  the 
Court  said,  that  if  a  party  acts  in  a  manner  from  which  it  may  be 
implied  be  does  not  mean  to  object  to  the  title,  he  cannot  after- 
wards, at  a  distance  of  time  when  evidence  perhaps  is  lost,  in- 
sist upon  objections  to  the  title. 

30.  In  a  case  which  arose  out  of  a  sale  in  bankruptcy,  where 
the  purchaser  was  the  bankrupt's  son,  aud  he  purchased  with 
knowledge  of  an  objection  to  tlie  title,  and  ailer  some  months 
granted  a  lease  for  fourteen  years  to  a  son-in-law  of  the  bankrupt, 
who  was  in  possession  under  the  bankrupt,  the  purchaser  was  held 
to  have  waived  the  objections  to  the  title  which  really  did  exist. 
It  was  considered  that  he  had  purchased  the  estate  to  keep  it  in  bis 
family,  to  keep  possession  while  he  could  and  then  shuffle  with 
objections  to  the  title.  The  purchaser  intended  to  give  the  lessee 
possession  under  his  title  as  purchaser,  and  intended  to  waive  all 
objections  to  the  title,  for  there  were  no  objections  of  which  be 
bad  not  from  the  very  first  been  fully  aware  (t).  The  ground 
relied  upon,  that  the  purchaser  intended  to  waive  all  objections,  is 
not  recoBcilahle  with  the  other  ground,  that  he  intended  to  shuffle 
with  the  title.     The    mere    grant   of  a  lease  cannot  of  itself  be 

(o)  Fleetwood  v.  Oreen,  16  Vra.  jnn.  ford  v.  Kiikp«trick,  6  Be»T.  232. 

694  !  see  3  Swanat.  172.  (i)  Ex  parte  Sdebotham,  1  Mont,  & 

(A)  UaigraTine  of  Anepach  «.  Noel,  I  AJc.  6GS ;  export*  Barrington,  2  Hont. 

Madd.  3t0;  se«  3  Swanst.  172;  Hall  v.  &  Ayr.  2S6. 
Laver,  3  Yoa.  &  ColL  291 ;  ree  Black- 
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deemed  an  acceptance  of  a  bad  title,  but  coupled  wilfi  oiKeF 
circumstances,  Jt  was  in  the  above  case  Iield  to  amount  to  a  waiver 
of  the  objections. 

31.  In  a  later  case,  wFiem  under  an  a^eement  For  a  lease,  tb? 
tenant  entered'  mlo  posseseion,  and,  without  requiring  a  title, 
letumed  a  draft  of  a  lease  sent  by  the  lessor  with  alterations, 
which  were  acceded  to,  and  the  draft  was  engrossed,  and  then  dis- 
putes arising,  a  bill  was  £led  b^  the  lessor  for  a  specific  perform- 
ance, and  the  lessee  insisted  upon  his  right  to  have  the  title  pro- 
duced, the  Court  was  of  Dpinion  that  he  had  by  his  conduct  waived 
all  objections  to  the  title  (k). 

33.  If  a  person  be  already  in  possesfiion  under  the  seller,  and 
the  purchaser  grant  him  a  lease,  that  will  be  held  to  be  a  taking 
possession,  for  the  possession  of  the  tenant  is  the  possession  of  the 
landlord  (j). 

33.  But  if  possession  is  authorized  by  the  contract  to  be  taken 
before  a  title  is  made,  the  fact  of  possession  cannot  by  itself  be 
*used  against  the  purchaser  (m),  for  that  wonid  be  contrary  to  the 
very  terms  of  the  contract  (n)  (1), 

34.  And  where  a  purchaser  is  entitled  to  call  for  a  good  title, 
his  taking  possession!  with  the  conciHrence  of  the  vendor  will  not 
amount  to  a  waiver  of  right  (3) ;  and  the  subsequent  delivery  of 
abstracts  or  negotiations  on  the  subject  of  title  render  this 
dear  (o). 

35.  And  if  a  purchaser  do  take  possession,  with  notice  of  a 
defect  which  it  is  undentood  is  to  be  remedied,  he  cannot  be  com- 
pelled to  complete  his  purchase,  bat  may  recover  his  deposit  if  the 
title  be  not  made  good,  nnless  it  could  be  made  out  that  he  was 
to  take  the  title  as  it  stood:  when  the  event  is  ascertained  that  a 
good  title  cannot  be  made,  be  is  entitled  to  have  his  deposit 
back  (p). 

30.  Acts  of  ownership,  after  an  antboiized  possession,  are  of  no- 
importance;  for  what  can  be  the  purpose  or  advantage  of  taking 
possession,  except  to  act  as  owner?  And  a  fait  of  tinderwood  in 
due  coarse  is  no  more  than  gathering  a  crop  of  com  or  hay  (f). 

(t)  Wamn  c.  Biobwdson,  You.  1.  (a)  Burroughft  e.  OaUaj,  3  Swuut. 

(i)  Ex  part»  Sidebotham,  1  Mont,  k  159. 

Ayr.  S6S ;  2  Mont,  a  Ayr.  28i.  (».)  Duncan  e.  Crfe,  3  Ueea.  k  W«U- 

(n)  Dixon  v.  Astley,  1  Mei.  133,  and  2M. 

■ee  cb.  i,  ■.  *,  lupra.  {/j)  3.  C. 

t»)  Steveiu  ».  Ouppy,  3  Rnaa.  171. 
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Nor  would  more  imporlant  acts  of  ownership  of  themselves  amount 
to  a  waiver  of  a  good  title  ;  even  where  possession  of  four  acres  was 
laken  ander  the  agreement,  stubbing  up  an  osier  bed  of  nine  perches, 
and  levelling  the  land,  and  filling  up  a  pond,  were  held  not  to  be 
acts  amounting  to  a  waiver  of  objections  to  tl)e  title  (r). 

37.  In  Small  v.  Attwood  (*),  where  the  purchasers,  who  had 
been  in  possession,  filed  a  bill  to  set  aside  the  contract  on  the  ground 
of  fraud,  it  was  objected  by  the  seller  that  great  alteration  had 
taken  "place  in  the  properly ;  that  the  trees  had  been  cut  down, 
and  the  surface  had  been  altered  -,  but  the  Court  observed  that  all 
this  was  in  the  natural  exercise  of  the  rights  of  the  supposed  owner 
of  the  property.  There  was  no  suggestion  that  satisfied  the  Court 
in  point  of  evidence,  that  the  purchasers  had  not  acted  fairly  in  the 
management  of  the  property  ;  the  whole  was  incident  to  the  act 
done  by  the  seller;  they  were  put  into  possession  as  owners,  and 
they  conducted  themselves  as  owners  till  they  discovered,  as  they 
thought,  that  they  bad  been  imposed  upon,  and  they  then  stayed 
their  hands  and  Instituted  the  suit. 

38.  Attempting  to  resell  the  estate  in  an  important  circumstance 
upon  this  question  of  waiver,  but  that,  like  all  other  acts,  may  be 
*explained;  it  may  have  taken  place  before  any  opinion  was  taken 
upon  the  title,  although  the  objection  was  known:  or  it  may  have 
been  made  in  order  to  ascertain  the  value,  without  intending  to 
sell  the  property*(() ;  or  it  may  be  upon  the  presumption  that  a 
good  title  will  be  made.  An  actual  resale,  indeed,  as  far  as  mere 
title  is  concerned,  can  seldom  be  deemed  an  acceptance  of  it^ 
because  unless  the  first  purchaser  has  boimd  the  second  to  take 
the  title  as  it  stands,  the  former  must  intend  to  obtain  a  good  title 
himself  in  order  to  confer  it  on  the  latter.  Where  a  title  cannot  be 
made  to  a  portion  of  the  estate,  and  the  purchaser  attempts  to  re- 
sell that  portion,  that  unexplained,  or  an  actual  resale,  would  show 
that  he  did  not  consider  that  portion  (however  in  fact  complicated 
with  the  estate)  as  material  to  the  enjoyment  of  the  bulk  of  the 
property,  and  therefore  it  would  be  so  far  a  waiver,  that  be  would 
be  compelled  to  complete  his  purchase,  with  a  compensation  for  the 
portion  so  offered  to  sale  or  sold  (u). 

39.  A  purchaser  of  a  lease  which  had  been  agreed  (o  be  granted 
to  the  seller  of  a  public-house  and  of  the  stock,  was  held  to  have 

(r)  Oabomc  d.  Hotto?,  1  You.  &  Coll.  U)  KnatctkbvU  v.  Grueber,  1  Madd. 
C.  C.   116.  170. 

(t)  See  Yoa.  S9S,  SOT ;  bm  e  Cl».  &  (»)  8m  Enstchbull  r.  Onieber,  «W 
Xin.  232.  tup. 

t»403J 


468  NOTICE    or   LIMITED    TITLE 

V^ired  hia  right  to  call  for  ^e  lessor's  tltlp,  becaose  be  bad 
entered  into  possession,  and  paid  part  of  the  monej,  and  given 
security  for  the  residue  (all  which  was  coDsisteut  with  the  con- 
tract), and  had,  subsequently  lo  the  grant  of  the  lease  to  ibe 
seller,  made  a  security  to  certain  brewera  upon  his  interest  in  the 
lease  (x). 

40.  So  the  preparation  of  a  conrey^nce  may  be  an  important 
fact,  as  amounting  to  evidence  that  the  parties  had  arrived  at 
a  slage  of  proceeding  subsequent  to  the  question  of  title,  and  ' 
may  be  supposed,  therefore,  (o  have  removed  or  abandoned  all 
objections  (y).  But  this  clearly  is  only  a  circumstance  from  which 
such  an  inference  may  be  drawn.  Standing  by  itself,  it  is  not  v^ 
important ;  for  in  many  cases  the  conveyance  is  prepared  upon  the 
belief  that  the  title  will  be  cleared  up. 

41.  If  a  purchaser,  having  full  notice  that  he  is  not  to  expect 
a  title  beyond  a  limited  period,  concludes  an  agreement  for  pur- 
chase,  he  will  be  held  to  have  waived  bis  right  (1).  This  is  by  matter 
of  notice,  and  not  of  contract  (z). 

43.  But  a  purcha»er  cannot  be  held  to  have  waived  objections 
to  a  title  because  his  counsel  has  approved  of  the  title.  Lord 
Eldon  detennined,  that  where  an  abstract  is  laid  before  counsel, 
who  approves  the  title,  bis  approbation  is  not  to  be  taken,  as 
*against  the  person  consulting  him,  as  a  waiver  of  all  reasonable 
objections ;  the  Court  cannot  compel  a  specific  performance  upon 
the  ground  of  an  o^nion  which  it  may  think  wrong.  The  pur- 
chaser may  either  take  an  opinion  from  some  Other  counsel,  or  the 
one  first  consulted  may  correct  his  error  in  a  further  opinion  (a). 
Thb,  it  may  be  observed,  was  always  the  understanding  of  the 
Profession. 

43.  And  although  a  purchaser's  solicitor  state  that  all  the 
objections  to  the  title  are  removed  save  one,  and  make  such  a 
statement  in  a  case  submitted  to  counsel,  yet  if  (he  seller  file 
a  bill,  the  purchaser  will  be  entitled  to  a  general  reference  as  to 
title.     The  Master  of  the  Rolls  observed,  that  the  purchaser,  by  his 

(I)  Haydon  o.  Bdl.  1  Bear.  337.  (:)  Soo  3  Mer.  64. 

(y)  BurroushB  d.  Oakley,  3  Svanst.  (a)  DerercU  c.  Lord  Bolton,  19  Ves. 
1S9  ;  Earwoodi.  Bland,  1  Flan.  &  Kd.    fiOfii  Harwood  v.  Bland,  1  Flan.  8:  KeL. 

Bid.  aio. 

(1)  Seo  Lawrence  v.  Dale,  3  John.  Ch.  23  ;  M'Neven  ».  Livingston,  17  John. 
137  ;  Roach  v.  Rutherford,  4  Dcsaus.  126  ;  Biimctt  r.  Gaines,  3  Alabama,  373. 
A  purchaser  of  land,  who,  with  knowledge  of  an  cxiating  incumbrance,  procoeda 
to  execute  the  contract  in  parti  oa  by  taJung  ponacB^iun,  u*!]!  be  rctiuircd  to  exe- 
cute it  in  full,  and,  a  fortiori,  will  oot  b«  allowed  to  rescind  it.  Bamstt  n.  Gaines, 
8  Alabama,  373. 
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contract  was  not  bound  to  ctHiiplete  hU  purchase  without  a  full 
and  marketable  title,  aad  he  had  not  done  aoy  act  to  the  prejudice 
of  the  seller,  either  with  respect  to  the  possession  of  property 
or  otherwise,  which  could  affect  bis  right  to  such  marketable  title. 
As  to  the  waiver,  the  effect  of  the  correspondence  between  the 
solicitors,  and  the  statement  in  the  case  for  the  opinion  of  counsel, 
amounted  to  no  more  than  this,  that  according  to  the  advice  which 
he  had  received,  he  was  then  willing  to  complete  his  contract,  pro- 
vided the  objection  as  to  the  intestacy  was  removed.  That  objec- 
tion, however,  was  never  removed,  and  the  voluntary  assuniDCB 
given  at  that  particular  time  would  not  create  a  legal  obligation 
upon  him  to  relini]uisb  in  all  future  proceedings  his  original  right 
to  a  maritetable  title.  It  might  turn  out  upon  inquiry  before  the 
Master  that  he  bad  been  ill  advised  as  to  the  effect  of  some  of  ths 
objections  originally  taken  to  the  abstract ;  or  it  might  turn  out 
that  there  was  matter  destructive  <^  the  title  of  the  seller,  which 
did  not  appear  upon  the  abstract  [but  tills  of  course  would  furnish 
a  distinct  ground],  and  the  referenca  to  the  Master  was  therefore 
made  general  as  to  the  title  (6). 

44.  A  demand  by  a  purchaser  at  the  last  hour  of  possession  of 
some  cottages,  part  of  the  purchase,  which  he  knew  to  be  in  pos- 
session of  weekly  tenants,  was  treated  as  a  waiver,  and  a  device  to 
resciod  the  contract  (c). 

45.  The  acceptance  of  an  abstract  as  satisfactory  only  waives 
the  objections  m  the  abstract ;  and  if  In  such  a  cEi^e  the  purchaser 
can  prove  the  title  bad,  of  course  (he  contract  could  not  be  en- 
l(»ced  (d). 

*46.  And  of  course  a  man  may  have  accepted  the  title  as  it 
appears  upon  the  abstract,  and  yet  not  have  waived  his  right  to 
have  it  proved  as  stated  (e). 

47.  Statements  in  the  abstract,  that  the  seller  has  not  in  his 
possession  or  power  certain  of  the  deeds,  or  has  them  not  in  his 
possession,  will  bind  the  purchaser,  if  he  proceed  with  the  treaty 
without  objecting  on  this  head,  not  to  object  that  those  deeds  are 
not  delivered  up  to  him  on  the  completion  of  the  purchase ;  but 
they  do  not  inform  him  that  the  vendor  is  unable  to  give  any 
proof  of  the  existence,  or  contents  of  the  document  set  out  in  the 
abstract  (/)• 

(b)  LestiiTgeon  b.  Martin,  Mjl.  &  Ece.  (<)  Southby  s.  Hatt,  2  iljl  ft  Cra. 
455.  207. 

(e)  See  1  Per.  &  Dav.  381.  (/)  8,  C. 

(rf)  1  Vo.  &CoU.  570,  S7I. 
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48.  And  wh«e  an  actkiD  was  brought  by  a  purchaser  to  recover 
his  deposit  for  a  mis-description  of  the  restrictions  in  the  lease  by 
which  the  property  was  held;  an  abstract  had  been  delirered, 
with  a  general  statement  of  the  restrictions,  which  did  not  give 
full  information  ;  objeclions  were  taken  to  the  tide,  which  were  of 
no  weight,  or  were  answered,  but  the  purchaser  never  required  to 
see  the  lease.  Upon  the  trial  the  objection  was  taken  by  the  pur- 
chaser when  the  lease  was  produced.  It  was  insisted  that  he  had 
by  his  conduct  waived  the  objection.  The  Court  decided  that 
there  was  no  waiver,  but  the  purchaser  stood  at  the  trial,  as  be 
might  do,  upon  his  legal  right  (g). 

49.  We  may  here  observe,  that  a  purchaser  may,  by  simple 
acquiescence,  be  held  to  have  waived  objections  to  the  title, 
although  he  has  not  taken  possession  (A).  But  if,  having  pur- 
chased out  of  Court,  he  go  in  under  a  decree,  in  a  suit  instituted 
for  administering  the  estate,  he  will  not  be  precluded  from  taking 
any  objection  which  he  otherwise  might  have  taken  (i). 

50.  If  a  seller  can  establish  a  case  of  an  acceptance  of  title  by 
the  purchaser,  he  should  not  proceed  on  an  order  of  reference  as 
to  title,  or  take  any  other  step  which  shows  that  be  does  not  rely 
upon  the  acceptance  (X:). 

51.  Possession  being  taken  is  an  implied  agreement  to  pay  in- 
terest (/)  (I),  and  would  have  weight  as  to  costs  (m). 

52.  Where  the  vendor  in  a  contract  for  sale  makes  it  part  of  the 
contract  that  the  purchaser  shall  be  let  into  immediate  possessioo, 
and  a  question  afterwards  arises  whether  it  is  a  case  for  compen- 
sation as  to  a  part  to  which  he  is  unable  to  make  a  title,  the  seller 
*cannot  turn  the  purchaser  out  of  possession,  and  afterwards  file  a 
bill  for  a.  specific  performance.  The  purchaser  had  a  right  to 
retain  possession  under  the  contract  until  a  conveyance  should  be 
executed,  provided  the  difficulty  shout  the  title  could  be  set  to  right. 
But  the  seller  by  his  act  destroyed  the  contract  (n). 

53.  In  Calcraft  v.  Roebuck,  where  the  Court  thought  they 
could  have  held  the  conduct  of  the  purchaser   in   taking   forcible 

(?;  Flighto.  Booth,  1  Bing.  N.  C.  370.  (t)  See  12  Yea.  Jan.  27 1  u  to  rent, 

(A)  Foid^ce  e.  Ford,  i  Bro.  C.  C.  494 ;  vide  ivpra. 

■«e6  Vcs.jan.  G79 ;  3  Mer.  14S.  (m;  See  IS  Yei.jim.  4e4,pMt, cli.  IS, 

(0  Ctinn  K.  Cann,  1  Sim.  ft  Stu.  2S4.  a.  2. 

{k)  Huwoodr.  Bland,  1  FUn.  ii  Kel.  (n)KnatchbaUc.  Qnieber,  3  Mer.  124. 
£40. 

rl)  See  Bncbanans.  Lormin,  3  OUl.  82i  Per  Aicher  Ch.  J.;  Brockenbrongh, 
3  Leigli,  647,  618. 
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I  of  the  estate,  with  full  knowledge  of  the  want  of  title 
to  a  part  of  it,  as  amountiDg  to  a  waiver  of  all  objeclioos  (o),  if  the 
matter  had  totally  ended  there,  yet  held  that  the  waiver  was 
restricted  so  fat,  that  although  he  was  compelled  to  complete  the 
purchase,  he  was  entitled  to  a  compensation  for  the  part  to  which 
&  title  could  not  be  made.  This  was  in  consequence  of  what 
passed  suhsequeotly  to  his  taking  possessbn  ;  for  the  Court  could 
Dot  infer  from  his  conduct,  though  he  took  possession  with  violence, 
that  be  io  his  own  mind  did  agree'  to  quit  his  hold  upon  this 
demand,  nor  that  the  seller  understood  him  to  do  so,  for  the  latter 
treated  with  him  for  a  compromise  subsequent  to  the  taking  pos- 
session ;  therefore  if  he  fixed  him  with  the  possession,  it  was  more 
in  the  nature  of  a  penalty,  which  was  an  impossible  ground  for 
this  purpose.    ~ 

54.  This  is  an  instance  where  possession  improperly  taken  b 
yet,  by  the  acts  of  the  parties,  prevented  fn»n  operating  altogether 
as  a  waiver.  So  where  the  possession  is  properly  obtained,  but 
the  acts  would  of  themselves  amount  to  a  waiver,  they  may  be  so 
qualified  by  the  purchaser  as  to  render  them  inoperative.  As  where 
a  purchaser  being  in  possession,  and  knowing  (be  infirmity  of  the 
titie,  did  several  acts  from  which  it  might  be  inferred  that  he  did 
not  consider  a  small  portion  of  the  estate,  to  which  a  tiUe  could 
not  be  made,  important  to  the  enjoyment  of  the  estate  itself,  or 
the  title  to  it  of  consequence,  yet  ibey  were  not  held  to  be  con- 
clusive circumstances,  because  he  was  constantly  asking  for  the 
titie  to  this  part  of  the  property,  and  never  appeared  to  have  lost 
sight  of  a  good  title,  but  from  first  to  last  insisted  upon  it.  And 
the  titie  was  not  incurable,  but  might  have  been  rendered  good,  if 
certain  inquiries  were  satisfactorily  answered  ;  it  was  not  abso- 
lutely but  contingentiy  bad.  The  Court  observed,  that  a  man,  by 
gtHug  on  to  treat,  does  not  waive  an  objection  he  is  constantly 
^sisting  upon.  If  nothing  had  been  said  of  this  part  after  the 
title  to  it  had  been  found  defective,  the  objection  might  havn 
been  considered  as  waived,  but  here  he  is  perpetually  desiring 
to  have  a  good  titie.  A  treaty  cannot  waive  that  which  he  treats 
about  (p). 

55.  And  if  a  purchaser  have  actually  waived  his  right  to  call  for 
a  titie,  and  afterwards,  for  the  purpose  of  settling  a  conveyance,  a 
deed  is  produced  which  shows  a  bad  titie,  he,  notwithstanding  bis 

(<•)  Smra,  p.  8S6 ;  I  Yea.  jun.  221.  (p)  EiutelibuU  c.  Oroebei,  1  Hadd. 

170. 
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waiver,  will  not  be  compelled  in  equity  to  accept  the  bad  title  (9). 
This  was  decided  in  Warren  p.  Richardson.  The  Lord  Chief  Baron 
observed,  that  though  the  Court  thought  the  purchaser  had  by  his 
conduct  waived  that  right,  it  had  come  out  cot  lateral  I}',  that  the 
vendor  could  not  make  a  title  according  to  his  contract.  It  wotild 
be  a  great  hardship  upon  a  party  to  force  him  to  accept  a  title 
which  was  ascertained  to  be  defective.  It  would  be  contrary  to  alt 
tlie  rules  which  prevail  upon  the  subject  of  speciSc  performance. 
The  principles  upon  which  courts  of  equity  have  proceeded  on  the 
subject  of  specific  performance,  do  not  make  a  decree  for  a  speciBc 
performance  the  necessary  consequence  under  all  circumstances  of 
an  agreement.  Circumstances  of  hardship  often  prevent  it  They 
recollect  that  the  party  is  not  without  remedy,  for,  though  he  should 
be  refused  a  specific  performance,  he  has  left  to  him  his  action  upon 
the  agreement.  What  created  the  difficulty  in  this  case  was,  that 
,  the  conduct  of  the  party  had  barred  his  right  to  the  usual  investi- 
gation into  the  title,  and  this  defect  was  a  defect  of  title.  If  the 
objection  had  been  to  the  conveyance  merely,  the  defendant  would 
have  had  the  full  benefit  of  it.  But  the  objection  was  of  another 
description  :  it  was  an  objection  to  the  title :  it  stood  decided  apon 
the  record,  that  the  defendant  had  waived  his  right  to  call  upon  the 
plaintiff  for  the  production  of  his  titie  ;  on  the  other  hand,  it  was 
clear  that  the  plaintifl^  could  make  do  good  title,  and  if  the  defend- 
ant took  it,  it  would  be  defective. 

56.  In  one  case,  Mansfield,  C.  J.,  left  it  to  the  jury  to  say 
whether,  upon  certain  letters  written  by  the  purchaser,  there  had 
not  been  a  waiver  of  the  objections  to  the  title.  The  jury  found 
there  had  been  no  waiver,  and  the  C.  J.  afterwards  said,  he  was 
very  indulgent  to  the  seller  in  putting  the  question  of  waiver  to  the 
jury  (r). 

57.  If  a  purchase  take  possession  under  a  contract,  and  he 
afterwards  rejects  the  titie,  he  must  relinquish  the  possession,  and 
*equity  cannot  prevent  the  vendor  from  turning  him  out  by  an 
ejectment,  altiiough  he  may  have  expended  money  in  improve- 
ments (»)  (I). 

5S.  I  may  here  observe,  that  according  to  a  decision  of  Hart,  L. 
C.  in  Ireland,  if  a  purchaser  having  two  grounds  to  be  discharged, 
e.  g.,  a  bad  title  and  the  felling  of  ornamental  timber  by  the  seller 

(9)  'Wanen  r.  lUchaidUon,  You.  I,  (t)  NicloBon  e.  Wordsworth,  2 
iri/'rn.  Swuut.  365. 

(r)  'Wilde  v.  Fort,  i  Taunt.  33*. 

(1}  Gam  V.  Renahaw,  S  Bur,  31. 
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after  the  salu,  electa  to  go  upon  the  objectioa  (o  title,  it  does  not 
amount  to  an  abaadoainent  of  ibe  other  objection.  U  caonot  be 
said,  the  Court  observed,  thai  whan  ooe  contests  the  right  to  be 
held  to  bis  purchase,  that  be  waives  ooe  ground  whilst  he  contiaues 
to  insist  upon  another.  Perhaps  he  was  not  aware  of  the  equitable 
principle  that  an  alteration  in  the  thing  sold  in  particular  cases  will 
entitle  the  purchaser  to  be  discharged.  Even  if  he  was  conversant 
with  the  doctrine  of  the  Court,  he  might  also  be  aware  that  it  had 
exercised  its  authority  over  purchasers  sometimes  in  an  arbitrary 
and  undefined  manner.  He  might  thiak  that  the  Court  would 
compel  him,  upon  compensation,  to  complete  the  contract,  and 
tbioking  that  no  compensation  wguld  meet  the  precise  case,  endea- 
vor upon  the  other  ground  to  rid  bimself  of  it  altogether.  On  that 
{;rouDd  he  had  failed,  for  a  good  title  was  shown,  but  it  was  still 
open  to  him  to  resort  t6  the  objecUou  for  waste  done  (().  It  might 
not,  however,  he  safe  for  a  purchaser  to  act  upon  this  precedent. 

59.  Where  a  purchaser  took  couasel's  opinion  upon  the  abstract, 
who  approved  of  the  title,  Subject  to  some  matters  which  were  cleared 
up,  and  three  months  afterwards  objected  to  the  contract,  on  the 
ground  tliat  what  was  called  a  ground-rent  in  the  particulars  was  a 
rack-rent ;  Lord  Eldon,  although  the  particulars  of  the  rent  reserved 
appeared  upon  the  abstract,  said,  that  he  did  not  think  it  necessaiy, 
because  the  opinion  of  a  conveyancer  had  been  had,  to  force  the 
party-  to  take  a  subject  essentially  different  from  that  which  he 
contracted  to  purchase,  and  on  which  alone  that  opinion  was  called 
for  (u). 

60-  If  a  man  purchase  as  agent  for  another,  and  the  title  is  not 
accurately  described  in  the  particulars,  the  agent  cannot,  without  a 
fresh  authority,  by  any  act  done  by  him  unsanctioned  by  previous 
authority  or  suhsequent  approbation,  hind  the  real  purchaser  either 
at  law  or  in  equity,  for  an  agent  cannot  change  the  nature  of  his 
authority,  but  must  have  a  fresh  one  for  a  different  agreement. 
But  when  the  purchaser  and  his  counsel  know  the  real  nature  of 
*the  interest  sold,  and  still  ant  upon  the  agreement,  there  may  be 
enough  to  amount  to  approbation  of  the  agent's  act,  which  ou^t 
therefore  to  have  the  same  effect  as  if  he  had  been  previously 
authorized  to  contract  for  the  property  under  such  circumstances  (x). 

61.  If  a  purchaser  by  bis  conduct  waive  an  objection  to  the  title, 

U)  UagenniB  v.  Fallan,  2  Moll.  fi91  ;  (x)  PerlJiiA  Bldon,  18  Voi.  jun.  600, 
«ld  aae  VUg'kt  e.  Booth,  tt^>ra.  SIO. 

<u}  Btewatt  r.  Alliston,  1  Her.  2G. 
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e.  g.y  a  rigbt'of  sporting  over  the  estate  undisclosed  m  t^e  contract, 
the  seller  will  not  be  bound  by  s  letter  subsequentlj'  writteo  by  the 
elerk  of  bis  solieitor,  without  any  aiMbority,  stating  that  no  objec- 
tion would  be  mede  to  a  reasonable  compensation  (y). 

6d.  In  Paine  v.  Meller  (z),  wbere,  with  a  view  to  ascertain  upos 
wiioiD  a  loss  by  fire  should  TaH,  it  was  necessary  to  ascnitaift 
whether  the  purchaser  had  accepted  the  title,  notwrtbitandkig  that 
h  was  opea  to  objection,  it  appeared  that  al\eF  the  delirery  of 
abstracts  and  cettaia  reqai^tions  by  the  ptirchaser,  particolaily  one 
requiring  some  annuities  to  be  released ;  the  treaty  continued,  and 
at  last  the  purchaser's  solicitor  agreed  to  waive  tlA.  objection  if  the 
seller  would  allow  bin  11  goineas,  and  if  cntain  tivstees  would 
jcnn  in  the  conreyaoce,  and  refitsed  a  proposal  to  grre  ap  the  pur- 
chase ;  the  seller  agreed  to  make  the  allowance  desired.  The  deeds 
were  engrossed,  and  the  purchaser's  solicitor  dedated  iKinseir  satis- 
fied with  the  title,  and  said  the  deeds  would  be  ready  in  two  or 
three  days,  and  tiiat  be  shoirid  complete  the  purchase  under  the 
promise  of  the  H  guineas.  The  housd  was  then  burned  dovn, 
and  the  purchaser's  solicitor  vererted  to  an  objection  to  the  title, 
and  called  for  the  deposit,  ixird  Eldon  stud,  that  as  to  tbe  &ct 
of  the  acceptance  of  tbe  title  where  there  has  been  a  great  deal  of 
treaty,  and  a  con^derable  hardship  must  fall  upon  one  party  if  tbe 
case  is  to  be  put  entirely  upon  tbe  fact,  the  Court  must  guard 
against  surprise.  The  case,  he  observed,  was  oot  sufficiently  clear 
npOQ  tbe  fact,  and  there  ou^t  to  be  some  reference  to  tbe  Master, 
or  an  inquiry  befwe  a  jury,  but  tiiat  must  not  be  on  the  validity  of 
the  title.  The  inquiry  must  be,  wbetber  the  title  had  been  accepted 
by  tbe  agent  on  tbe  behalf  of  tbe  purchaser  before  the  day  on 
which  tbe  Gre  happened.  That  incpary  would  nuscany  unless  the 
Master  or  the  jury,  if  satisSed  that  there  was  an  atquiacenct  ia 
tbe  proposal,  should  be  of  c^nioo  that  was  an  mtaptance  of  the 
proposal.  He  should  think  a  court  of  law  would  bold  that,  but 
if  there  was  any  doubt  of  it,  be  wodd  rather  refer  it  to  tbe  Master, 
*to  inqiure  whether  the  agocit  on  the  behalf  of  tbe  pmchaser  had 
accepted  or  acquiesced  in  the  proposal,  with  a  directran  that  he  sbouU 
be  examined,  and  they  would  appreciate  the  ctedit  dae  to  him,  inJ 
would  not  forget  that  he  was  bartering  for  himself  if  that  appeared(IV 

(y)  Bumdl  v.  Brown,  I  Jbc.  &  Vliik,  16&.    (i)  6  Tea.  jun.  S*9. 

(I)  Thia  BQin  -wu  probably  to  go  in  pnrt  diBcbanv  of  his  bill  on  (cconnt  of 
•xtrs  nxpraueB  occasioned  by  Ui»  Bt&te  of  the  title-.  If  it  waa  a  bonm  to  th*  to- 
licitor,  ho  and  the  seUei  committed  a  fraud  on  the  piKchaacr,  tmdtheloakbj^ 
Are  ought  not  to  have  been  bocii*  by  him. 
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63.  We  ham  elsewberB  seen  the  opentioa  o{  parol  wairets  at 
law,  to  which  a  reference  only  is  now  necessaiy  (a). 

64.  It  aoiDetiims  happeos  that  u  puichaser  waires  the  objection, 
and  consents  to  take  a  defective  title,  relying  for  his  security  on  the 
vendor's  covenants.  Mr.  Butler  remarks,  that  where  this  is  the 
case,  the  agreeaient  of  tbe  parties  sbould  be  particularly  mentioned, 
«s  it  has  ^eoB  a^ued,  that  as  the  defect  in  question  is  known,  it 
must  be  wnderstood  to  hare  been  ^e  agreement  of  tbe  purchaser 
to  take  the  tide  sut^ect  to  it,  and  that  the  covenants  for  the  tide 
sfaould  not  extend  to  warrant  it  against  this  particular  defect  (&). 
And  it  laay  be  fortfaer  observed,  that  in  cases  of  thb  nature,  unless 
the  objection  to  the  title  appear  on  the  face  of  the  conveyance,  the 
•greenent  to  indeainify  afatrist  the  defect,  and  the  covenants 
to  guard  against  it,  sbo«ld  be  entered  mto  by  a  sepacate  instiumenL 


SECTION  IL 
or  title:  tH  sorts  in  e^ditt. 


1.  S»a»r  ma  tpiiiaib  t$taU. 

5.  Donitfia  litit. 

4.  JU/ermux  af  tUla. 

6.  Be/tmif  («eii:  tthtri  timefiu*. 

7.  10.  Or  mhan  taWtr  eon  dtar  up  eh- 
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ZJ.  Purdnn-morsey  ordertd  into  Court. 
26.  ffme  nidata  b«fora  Vrntitr, 
37.  Uuter*!  npoTt  token  ftgal  «*tmti  ntf* 
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.UBif 


S2.  JWAwr  n 
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38.  Uan  buying  Jut  own  ettat». 
30.  mti^tn 


(•4WJ 


by.  Google 


4^6  SELLER    WITH    EQUITABLE    ESTATC. 

41.  Saitof  pretendad  tille.  I  44.  KouttnuMM. 

42.  ScUeof  latateamtraettdfor.gimd,       ]  4S.  Slander  of  titk. 


I.  We  hare  alrsady  considered  the  general  rules  by  which  a 
court  of  equity  is  guided  in  grantirig  a  specific  perrwmance,  and 
the  cases  in  which  either  party  may  maintain  an  action  for  breach 
of  contract.  And  we  are  now  nx^re  particularly  to  inquire  into 
those  remedies  where,  as  is  usually  the  case,  the  dispute  turns  upon 
the  alleged  or  admitted  defect  of  title.  And  first  as  to  relief  in 
equity. 

9.  To  enable  equity  to  decree  a  specific  performance  against  a 
vmdor,  it  is  not  necessary  that  he  ^lould  have  the  legai  estate,  for 
if  be  bas  an  equitable  title  a  performance  in  specie  will  be  de- 
creed (a),  and  he  must  obtain  the  concurrence  of  the  perscws  seised 
of  the  legal  estate. 

3.  But  in  suits  for  specific  performance  of  contracts,  it  is  always 
in  the  discretion  of  the  Court  whether  they  wilt  decree  a  specific 
performance  or  not  (I).  In  the  particular  case  ofa  bill  for  a  specific 
*performance  of  a  contract  for  the  sale  of  an  estate,  where  there  are 
considerable  difficulties  on  tiie  face  of  the  title,  and  there  are  no 
means  of  clearing  them  up,  and  no  jurisdiction  to  bind  the  question, 
that  is  not  the  case  for  decreeing  a  specific  performance  (b). 

4.  In  all  cases  where  a  bill  in  equity  is  filed  for  a  specific  per- 
formance, either  party  may  in  general,  If  he  please,  have  a  reference 
as  to  the  title  (!2).  The  vendor  is  entitled  to  this  privilege  in  order  to 
enahle  him  to  make  out  a  title  before  a  Master.  The  purchaser  is 
allowed  this  right,  in  order  that  he  may  have  the  title  assured  in  a 
manoer  he  otherwise  could  not.  As  to  a  purchaser,  the  Court 
never  acts  upon  the  fact,  that  a  satisfactory  abstract  was  delivered  ; 
unless  the  party  bas  clearly  bound  himself  to  accept  the  title  upon 
the  abstract ;  but  though  the  abstract  is  in  the  hands  of  the  party 
who  says  he  cannot  object  to  it,  yet  he  may  insist  upon  a  reference ; 


(1)  Ajitc,  236,  and  notc<>. 

(2)Coopere.DBim8,l  Veaej-.jr.  (Somner'sed.)  oGj,  667,jiole  (S)  of  Mr.  Hcr- 
vendeo;  Frost  v.  Brunaon,  6  Verger,  36  ;  M'Comb  v.  'Wrif'hl,  4  John.  Ch.  669  ; 
Bereiley  v.  Lawsoa,  3  Munf.  317.  But  if  it  nuudfestly  niipcnra  &nia  the  bill  tmd 
•Dswer,  that  no  title  can  bs  made,  the  refennre  will  not  he  ordered.  Froet  v, 
Bnmnm,  6  Yeifer,  36;  2  Danwll  Uh.  Pr.  (rBrkins'ii  cd.)  UU,  atidnote. 
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because,  by  the  production  of  papers,  wliicli  can  be  enforced, 
aitd  by  the  examinations  and  inquiries  which  can  be  made,  by 
virtue  of  the  decree,  the  title  may  be  examined  in  a  manner  it 
never  could  upon  a  mere  abstract  (c).  Either  party  may,  however, 
waive  this  right  (1). 

5.  Where  a  man  makes  a  purchase  of  an  estate,  to  which  the  ven- 
dor represents  that  he  has  a  good  title,  in  such  a  case  the  purchaser 
has  a  right  to  insist,  that  the  question  whether  he  have  or  have  not 
a  good  title  shall  be  sifted  to  the  bottom  before  he  can  be  called 
upon  to  adopt  either  alternative,  and  Before  the  vendor  can  be  let 
off  from  his  original  contract  ((f). 

6.  If,  after  the  confirmation  of  a  report  in  favor  of  a  title,  a  new 
feet  appear,  by  which  the  title  is  aiFected,  the  title  will  be  referred 
back  to  the  Master  (e).  In  a  case  where  the  seller  of  a  leasehold 
estate  produced  the  leasehold  title,  which  the  Master  thought  suffi- 
cient, and  reported  accordingly  ;  but  the  Court  held,  that  the  lessor's 
title  ought  to  have  been  produced,  and  sent  it  back  to  the  Master 
to  review  his  report  ;  the  seller  had  liberty  given  to  him  to  produce 
the  freehold  title.  And  it  was  considered  that  the  purchaser  was  at 
liberty  to  enter  into  objections  to  the  leasehold  title,  which  were  not 
taken  upon  the  former  discussions  before  the  Master  {/)•  And,  upon 
the  objections  being  afterwards  taken,  the  bill  was  dismissed  (§■). 
The  course  of  the  Court  is,  where  the  Master  has,  by  expressing  aii 
Opinion  in  favor  of  the  title,  prevented  the  vendor  from  showing,  that 
if  his  opinion  had  been  otherwise,  stilt  the  title  was  ;^ood,  to  send  it 
•back  to  the  Master  to  review  his  report.  Therefore  where  a  seller 
contended  that  a  devise  was  too  remote,  and  the  Master  so  held,  and 
reported  in  favor  of  the  title,  but  the  Court  overruled  the  report, 
it  was  sent  back  to  the  Master  upon  the  seller's  allegation  that  the 
devise  was  immaterial  as  all  the  limitations  had  failed  (A).  If  the 
order  sending  it  back  be  not  made  when  the  exception  is  overruled, 
the  seller  must  apply  quickly  and  pay  the  costs  (i)  (2). 

7.  So  where  it  appears  at  the  hearing  upon  the  exceptions,  that 
the  33ller  can  clear  up  the  objection,  the  Court  has  sometimes  sent 

le)SeeLordEldo»'BjudgmcntiBJe«-  (jj)  S.  C.  V.  C,  3il  April  1818,118. 

kins  D.  Hiles,  6  Vca.  jun.  U-iS.  3  Msdd.  193. 

(d)  3  Mot.  137,  per  Lord  Eldmi.  (A)  Egerton  v.  Joqos,  3  Sim.  392  j  1 

(0  Jeudwine  c.  jUcor.k,  1  Mndd.  697,  Rum.  &  MyL  6H. 

(/)  FUdes  o,  IIoDkiir,  2   Met.   421.  (t)  S.  C. 
Andrew  e.  Andrew,  3  Sim.  390. 
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the  title  back  to  the  Master  to  review  his  report,  sod  in  such  a  case 
it  b  not  necessary,  as  it  was  held  by  Lord  Eidon,  that  the  Master 
should  have  liberty  to  receive  further  evidence.  He  may  receive 
such  evidence  without  any  express  authority.  In  4he  case  of 
Esdaile  v.  Stephenson  (k),  it  appeared  that  the  estate  was  subject 
to  a  rent-charge,  and  a  term  to  secure  it ;  and,  the  purchaser's 
counsel,  before  the  Master,  required  the  seller  to  produce  a  release 
of  it,  or  evidence  that  the  jointress  would  release  ;  but  although  he 
did  not  do  so,  the  Master  reported,  that  the  seller  could  make  a 
good  title  upon  the  jointress  releasing.  To  this  report  exceptions 
were  taken.  The  Vice-Chancellor  consulted  the  Lord  Chancellor, 
and  stated  their  opinion  to  be,  that  the  report  was  wrong.  It 
should  have  been,  that  the  seller  could  not  make  a  good  title  unless 
the  jointress  joined  ;  and  the  Vice-Chancelior  recommended  in 
fiiture,  the  form  of  such  a  report  to  be,  that  the  seller  could  not  make 
a  good  title,  because  ^  is  a  jointress,  and  no  sufficient  evidence 
has  been  produced  to  show  that  she  will  release.  The  Lord  Chan- 
cellor and  the  Vice-Chancellor  agreed,  that  if  a  tide  upon  a  new 
fact  can  be  made  between  the  report  and  the  further  directions,  the 
Court  will  enforce  the  contract,  as  if  in  the  above  case  the  jointress 
had  agreed  to  join  when  the  cause  came  on  for  iiirther  directions :  Id 
such  a  case  the  Court  would  expect  counsel  to  appear,  and  consent 
that  she  would  concur.  This  points  out  the  necessity  in  such  cases 
of  setting  down  the  cause  upon  further  directions  at  the  same  time 
with  the  exceptions.  In  Esdaile  v.  Stephenson,  as  the  exceptions 
only  were  before  the  Court,  they  were  ordered  to  stand  over,  with 
liberty  to  set  down  the  cause  for  further  directions,  and  thea  the 
exceptions  and  further  directions  to  come  on  together.  It  was 
expressly  laid  down,  that  the  Court  would  not  allow  a  seller  to  lie 
by  before  the  Master,  and  then  upon  further  directions  attempt  to 
*make  a  title.  There  was  an  appeal  from  Ihis  decision,  but  it  was 
withdrawn,  and  the  purchase  was  completed. 

8.  And  in  another  case,  beard  a  few  months  before,  where  the 
Master  reported  that  a  good  titie  could  be  made,  except  as  to  so 
much  as  a  widow  was  entitled  to  in  respect  of  her  dower,  she 
refiising  to  join  in  the  conveyance  to  the  purchaser ;  upon  fiirther 
directions,  the  Vice-Chancellor  held,  that  if  at  the  hearing  on 
further  directions,  the  vendor  was  prepared  to  cure  the  objection 

(i)  V.  C.  8  Aug.  1822.  MS.  S.  C.  fl  Hobstm  s.  Bell,  2  Bmt.  17  ;  Sidobotlum 

Madd.  366 ;  Faton  v.  Kogen,  6  Uadd.  e.  Banington.  4  BesT.  110 ;  Junuwon  *. 

2fi6 ;  Magennii  v.  Fkllon,  2  MolL  ASS  ;  PUohcn,  1  CoU.  11. 
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to  the  title  which  was  reported  by  the  Mnster,  that  he  was  in  time 
to  do  so ;  and  he  accordingly  in  this  case  decreed  a  specific  per- 
IbnnaDce  upon  an  affidavit  that  the  widow  -agreed  to  join  in  t^e 
conveyance^  and  that  the  seller  (I)  undertook  to  procure  her  to  join 
in  such  conveyance  (T),  And  in  a  case  (m)  where  the  report  was  in 
favor  of  the  title,  hut  an  exception  was  allowed  on  account  of  a 
subsisting  rent  charge,  although  the  case  came  on  at  the  same  time 
for  fiirther  directions,  and  it  was  insisted  that  the  \»\\  should  he 
dismissed,  the  Court  thought  it  hard  that  the  seller  should  be 
placed  in  a  worse  situation  by  the  report  being  in.  his  favor,  than 
if  it  had  been  the  other  way,  when  he  would  of  course  have  taken 
the  necessary  steps  for  curing  the  defect  in  the  title  before  the 
further  directions  were  ibrought  on,  and  so  time  was  allowed  to  the 
seller  to  remove  the  objection. 

9.  If  exceptions  are  taken  to  the  report,  that  a  good  title  can  be 
made,  and  are  overruled,  other  objections  to  the  title  cannot  be 
made;  but  if  excepti(»]s  are  allowed,  and  a  new  abstract  of  title  is 
delivered,  Airther  objections  may  of  course  be  brought  in  (n). 

10.  In  Noel  v.  Hoy  (o),  the  seller  rested  his  title  on  the  ccmstrac- 
tion  of  a  will,  by  which  be  insisted  the  estate  did  not  pass.  The 
point  was  decided  agamst  him,  and  then  he  asked  for  a  reference 
to  the  Master,  to  see  whether  he  could  make  a  good  title,  as  he  in- 
sisted that  the  devisees  were  trustees  for  him.  This  reference  was 
objected  to  by  the  purchaser.  The  Court  said,  that  it  should  have 
great  difficulty  in  allowing  the  plaintiff  atler  a  decree  to  amend  his 
hill,  by  bringing  new  parties  before  the  Court.  But  time  bad  been 
allowed  to  get  an  act  of  parliament.  If  the  Master  was  of  opinion 
that  the  devisees  were  trustees  for  the  seller,  be  would  report  in 
favor  of  the  title.  If  a  suit  should  be  necessary  to  try  their  equity, 
be  would  report  against  it. 

*ii.  A  purchaser  may  file  a  bill  for  a  specific  performance, 
although  it  appears  by  the  abstract  that  the  vendor  has  no  title, 
and  yet  unless  he  chooses  to  take  the  dtie,  the  court  cannot  force 
it  upon  bim,  on  the  ground  of  his  having  filed  the  bill  with  a  knowl- 
edge of  the  objection  (;?). 

13.  In  tMie  case  (f)  where  the  purchaser  being  in  possession  and 

(I)  Faton  V.  Hogen,  6   Madd.   iSS,  (o)  V.  C.  23  Feb.  1S20,  US. 

Apiil  1822.  (;>)  Stspylton  v.  Scott,  16  Tm.  Jan. 

(m)  Portnuui  v.  Mill,  1  Haw.  k  Myl.  272.  [Smnner'i  ed.  notoi.] 

696.  (;)     Niclown    c.     Wordfworth,     3 

(»}  BtMke  v. ,  4  Hadd.  212.  BwMi»t.  SM ;  see  3  MjL  ft  Cra.  710. 

(I)  The  defendant  is  printed  by  miatike  fix  the  plaiiidff  iutlw  te^xirt. 
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en  ejectment  liaving  tieen  brought  against  him  by  ihe  two  sellwrs 
and  a  third  |)erson  (wlio  were  devisees  in  trust  for  sale,  and  the 
Utier  had  released  to  the  two  former),  filed  bis  bill  for  a  specific 
performance,  alleging  that  the  two  trustees  who  had  sold,  could  not 
alone  make  a  good  title,  and  that  he  would  be  bound  to  see  to  the 
application  of  the  purcliase-raoney,  unless  the  contract  was  exe- 
cuted under  the  direction  of  the  Court,  and  suggesting  that  the 
third  trustee  had  sutfered  his  name  to  he  used  at  the  sugges^n 
of  the  sellers ;  ihe  bill  prayed  a  speci&c  performance,  and  that  the 
defendanls  might  execute  and  procure  to  be  executed  a  good  con- 
veyance will]  a  good  title,  and  a  suflicient  discharge  for  the  purchase- 
money,  or  that  (he  purchase- money  might  be  paid  into  Court.  The 
answer  subinitled  that  the  two  sellers  could  alone  make  a  good  title 
and  give  a  valid  discharge.  Lord  Eldon,  upon  a  question  as  to  dis- 
solving the  common  injunction,  observed,  that  the  question  came 
before  the  Court  in  a.  singular  shape.  He  understood  that  the 
third  trustee  was  not  a  party  to  the  contract,  the  plaintiff  tbereibre 
could  not  insist  on  his  being  a  party  to  the  conveyance.  If  the  suit 
bad  been  commenced  by  the  defendants  against  the  plaintiS',  the 
Court  must  have  decided  the  question  whether  the  defendants  could 
make  a  good  title  ;  but  was  the  form  of  the  record  such  that  any 
judgment  could  then  be  pronounced  ?  The  plaintiff  had  filed  the 
hill  fov  specific  performance  himself,  insisting  that  his  vendors 
cannot  make  a  good  title.  He  could  only  say,  that  if  the  pur- 
chaser did  not  choose  to  take  the  title  which  they  could  give,  be 
could  have  no  decree.  To  raise  the  question  properly  on  the  record, 
the  defendants  should  have  been  plaintifts.  The  injunction  must 
of  necessity  be  dissolved,  if  the  plaintiff  will  not  accept  the  title  of 
the  defendants.  When  on  a  bill  by  a  vendee  for  specific  perfomi- 
ance,  it  appeai-s  that  the  defendants  cannot  make  a  good  title,  there 
is  no  further  queslion  in  (lie  cause  than  who  is  to  pay  the  costs. 
If  the  plaintiff  insist  diat  the  title  is  not  good,  he  cannot  resist  the 
ejectment  of  those  who  were  previously  in  possession  of  tiie  land. 
Rejecting  tlie  title,  he  must  relinquish  possession.  Upon  a  subse- 
quent occasion,  Loi-d  Eldon  observed,  either  the  plaintiff  must  take 
*such  title  as  the  parlies  with  whom  he  has  contracted  can  give  him, 
or  he  cannot  have  a  conveyance.  If  tlie  vendors  had  been  plaintiffi, 
the  Court  must  liave  determined  whether  the  title  was  good:  h^e 
the  purchaser  claims  specific  performance,  at  the  same  time  inmt- 
ing  that  his  vendors  cannot  make  a  good  title.  In  the  result,  a 
decree,  was  taken  by  consent, 
[•415] 
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13.  Perhaps  these  ohserratiiuu  ftoBU  so  gieat  aa  authority  b«re 
m  tendeocy  to  misLead.  If  a  nun  file  a  bill  simply  stating  that  tbe 
seller  cannot  make  a  good  title,  of  coune  he  must  accept  the  best 
title  which  the  seller  cao  make  or  hare  his  bill  dismissed.  Bat  that 
was  not  the  frame  of  the  suit  in  Pfidoson  v.  Wordsworth  ;  the  bill 
supposed  that  the  sellers  had  a  right  to  or  could  procure  the  con- 
currence of  the  third  trustee,  who  was  acting  at  their  Instigation, 
or  that  the  payment  of  the  money  into  court  would  obviate  the 
objection.  There  appears,  therefore,  to  have  beeo  do  obstaclein  the 
way  of  the  Court's  deciding  upon  these  pnnts,  allhongb  the  pur- 
chaser was  plaintiff,  for  undoubtedly  a  purchaser  may  file  a  bill  for 
a  specific  performance,  and  have  the  tide  mvestigated  before  the 
Master,  and  obtain  the  opinion  of  the  Court  upon  it 

14.  In  a  recent  case  (r),  the  purchaser's  bill  prayed  a  specific  per^ 
fbnnance,  "  if  a  good  title  could  he  made,"  and  after  the  usual 
decree  the  report,  which  was  not  excepted  to,  was  against  the  title ; 
it  was  held,  that  the  purchaser  was  at  liberty  to  accept  the  title 
such  as  it  was,  but  as  he  was  acquainted  with  the  objections  at  the 
healing,  ha  was  fixed  with  the  costs  of  inrestigating  tbe  title. 

15.  Where  objections  are  made  by  a  purchaser,  evidently  with  a 
view  to  gain  time,  the  Court  itself  will  enter  into  tb«  consideration 
of  the  objectims,  without  referring  the  title  to  a  Master. 

16.  So  where  a  bill  is  filed  by  a  purchaser,  the  vendor,  tha  defend- 
ant, has  been  allowed,  after  answer,  and  before  the  hearing  of  the 
cause,  to  move  that  an  inquiry  may  be  directed  as  to  the  title,  and 
at  what  time  the  abstract  was  delivered,  and  wbether  it  was  suffi- 
cient.  This  was  allowed,  in  order  to  enable  the  Court  to  dispose  of 
tbe  cause  with  despatch  (i).  Again,  where  a  vendor  filed  a  bill  for 
a  specific  perfonnance,  and  tbe  purchaser  submitted  to  perform  the 
contract,  if  a  good  title  could  be  made,  asserting  that  upon  the 
abstract  a  good  title  could  not  be  made,  it  was,  upon  the  motion 
of  the  plaintifi*,  referred  to  the  Master  to  inquire  whedier  a  good 
title  could  be  made,  and  whether  it  appeared  upon  the  abstract 
that  a  good  title  could  be  made  (t).  Lord  Eldon  has  observed,  that 
some  degree  of  irritation  was  excited  in  the  Court  by  persons  called 
*laDd 'jobbers,  contracting  for  estates  without  any  intention  of  pay- 
ing for  them,  and  setting  up  defects  of  title,  merely  with  tbe  view 
of  gaining  time  to  dispose  of  them  ;  and,  on  that  ground,  Lord 
Rosslyn  was  prevailed  upon  to  direct  a  reference  of  the  title  imme- 

(r)  Bennett  d.  Fowler,  2  Beav.  302.  (i)  Wright  c.  Bond,  11  Tee.  jun.  39. 

(j)  Uoss  D.  HsUhewB,  3  Yea.  Jon.  270. 
Vou  I.  61  [•416) 
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diately,  on  motion  ;  and  there  is  not  much  mischief  in  that  upon  a 
simple  case  of  speci6c  perfoimance,  where  there  is  nothing  mmv  ; 
but  ibe  reiief  may  be  so  modified  aod  qualified,  with  reTerence  to 
tiie  nature  and  object  of  tbe  contract,  that  antess  it  is  purely  that 
ptunt,  great  difficulty  may  arise  (u). 

17.  In  a  later  case,  Lord  Eldon  directed  a  relerence  of  the  title 
upon  the  bill  of  a  vendor,  before  tbe  answer  wga  put  in.  The  bill 
was  a  mere  averment  of  the  contract,  putting  no  special  fact  in 
issue,  and  tbe  Court  considered  the  plaintiff  as  undertakbg  to  do 
all  such  acts,  for  tbe  purpose  of  executing  what  the  Court  thinks 
right,  as  if  the  answer  was  in,  and  the  cause  brought  to  a  hearing. 
With  that  undertaking,  if  they  cannot  state  any  objection  to  the 
performance,  and  the  reference  is  mn^ly  to  look  into  the  title,  he 
did  not  apprehend  the  answer  to  be  necessarj'  before  that  refer- 
ence (v).  But  if  tbe  defendant's  counsel  stato  that  there  are  other 
objectioDS,  the  title  cannot  be  referred  (x). 

18.  And  in  erery  case  where  tbe  answer,  upon  reastras  solid  or 
frivolous,  inrasts,  that  tbe  agreement  ought  not  to  be  executed,  tbe 
Court  must  first  dbpose  of  the  ({ueslion  raised  (y).  Therefore, 
where  tbe  question  ^mply  was,  whether  tbe  vendor  of  a  leasehold 
estate  was  bound  to  produce  the  lessor's  title,  a  motion  by  tbe  pur- 
chaser for  a  refereoce  to  tbe  Master  upon  tbe  title  was  refused  (2). 
So  where  the  defendant,  the  purchaser,  alleges  laches  on  the  part 
of  the  plaintiff,  as  a  ground  for  bis  not  being  compelled  to  perform 
the  agreement,  the  Court  will  decide  the  question  raised,  before  tbe 
title  is  referred  to  tbe  Master  (a). 

19.  Until  lately,  it  was  not  tbe  general  practice,  to  make  an 
inquiry,  ab  ante,  at  what  titae  the  plaintiff  could  make  a  title  (&). 
*If,  upon  tbe  usual  reference  to  the  Master  to  inquire  whether  tbe 
seller  ctnild  make  a  good  title,  he  reported  in  the  affirmative,  it 
might,  with  a  view  to  costs,  have  been  referred  back  to  the  Master, 
to  inquire  whether  a  good  title  could  have  been  made  at  the  filing 

[«)  17  Vm.  jun.  278.  133. 

(c)  BalmsDuo  o.  Lumley,  1   Ves.  &      '  (;)  Goiuyurtz  r. ,  la  Voa.  jun.  17. 

Beam.  224.  Bee  Eldiidgcr.  Porter,  14  Ve*.  jun.  189  ; 

(i)  Matthews  v.  DanB,  3  Madd.  470.  and  see  17  Ves,  jun.  278. 

(ji)  Blyth  c.  Elmherst,  1  Ves.  *  Beam.  (a)  See  Birth   r.  Eloihoret,  ubi  tup. 

1 ;  see  Patonti.  Rogers,  ibid.  3S1  ;  Biicoe  Skelton's  caae,  1  Ves.  &  Bea.  fil7  ;  Wal- 

■.  Brett,  2  Vca.  t  Beam.  377  ;  FuUagar  linger  v.  HUbert,  1  Sler.  10*  ;  Lowe  r. 

v.  Clatk,  IS  Ves.  jun.  4!ll ;  Morffau  v.  Manners,  1  Mer.  IS  i  Portnuui  v.  Mill,  a 

Bhaw,  3  Mer.  138  ;  Bnehm  v.  'Wood,  1  Huss.  fi70. 

Jac.  &  Walk.  419;  Withy  v.   Cottle,  (i)  Gibson  p.  aiirte,  2  Ves.  ft  Bea. 

Tom.  &  Rubs.  7S  ;  1  Sim.  &  3tu.  174  ;  103.     See  Jennings  v.  llopton,  1  Modd. 

Gordon  V.   Ball,   1   Sim.  k  Stu.   178;  211;   and   tee  Lubin  e.  LioktbodT,  8 

Boycs  r.  Liddell,  1  Yon.  &  CoU.  C.  C.  Price,  60S. 
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of  the  bill ;  and  if  not,  when  it  was  that  a  good  title  could  he 
made  (c)  ;  and  this  reference  might  be  made  as  well  after  a  decree, 
as  after  an  interlocutory  order.  The  Vice-ChaDcellor  (Sir  John  Leach) 
considered,  that  great  additional  expense  and  delay  were  occasioned 
by  parties  not  asking,  in  the  first  instance,  where  the  ciicumstances 
of  the  case  nude  it  material,  that  if  the  Master  should  find  that  a 
good  title  could  be  made,  then  he  might  inquire  «^en  such  good 
title  was  first  shown  to  the  purchaser  (ti).  In  a  later  case  of  Har* 
rington  «.  Secretan,  where  the  purcbaaer  moved  for  a  seocnd  ord«-, 
the  learned  Judge,  under  the  circumstances,  granted  the  motion  ; 
but  made  a  general  rule,  with  the  approbation  of  the  bar,  which 
bas  nnce  been  regularly  followed,  that  the  irgt  reference  should  be 
to  see  whether  a  good  title  can  be  made,  and  if  so,  at  the  requat  of 
either  partif,  to  inquire  when  the  seller  showed  a  tide.  This  rule 
appears  to  be  entirely  free  from  objection.  The  directions  usual  in 
decrees,  for  the  production  of  deeds,  tec.  and  for  the  examination  of 
parties  on  oath,  ought  to  be  inserted  in  ^e  order,  and  fortber  directions 
and  costs  ought  tn  be  reserved  (e). 

20.  Every  thing  diat  appears  to  be  connected  with  the  title  may 
be  the  subject  of  a  refereoce  by  motioii.  Where  therefore  the  pur- 
chaser, by  his  answer,  stated  that  no  evidence  of  identity  had  been 
furnished,  an  addition  was  made  to  the  ordinary  reference  for  an 
inquiry,  whetlier  the  defendant  objected  at  any  time  to  the  want  of 
such  evidence.  But  an  inquiry  whether  the  abstract  was  perfect, 
and  if  deficient,  in  what  respects  its  deficiency  consisted,  and 
whether  it  was  ever  perfected,  was  refused  as  not  being  sanctioned 
by  the  practice  of  the  Court  (/)■  Under  such  a  reference  the 
Master  may  examine  witnesses,  Just  as  if  the  reference  had  been 
made  by  a  regular  decree  (g*). 

31.  Where,  the  title  is  referred  lo  the  Master  upon  motion,  and 
the  report  is  against  the  titie,  the  defendant  may  move  to  dismiss 
the  bill  with  costs,  and  the  Court  can  make  the  order  without 
setting  down  the  cause  (h). 

m.  Where  the  purchaser  has  been  a  long  time  in  possession  of 
*(he  estate,  and  of  die  abstract,  without  objecting  to  the  title,  a 
specific  performance  will  be  decreed  at  once  without  a  refer^ice  as 

(e)  Boly  «.  Osbome,  1  U«r.  S82 ;  Bircb  (/)  Beimett  o.  B«e9,  1  Eee.  406. 

«.  Baynea,  2  Mer.  Hi.  (;;)  Woodioffe  n.  Uttarton,  S  Sim.  238. 

Id)  Hyde  r.  Wroughton,  3  Uadd.  279.  Ih)  WalMra  v.  Pymsn,  19  Vm.  351  j 

See  Anon.  3  Madd.  *96.  WlUcomb  n.  Foley,  V.  C.  1821,  MS.  t 

(t)  Wintarbottom  v.  Ingluun,  9  Km.  8.  &  6  M*dd.  3. 
654. 
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to  tbe  title  (i).  But  the  queatioQ  dreads  upoD  a  ctuicliisioa  of 
Ikot  Tbe  Covrt  muit  bo  satisfied  that  4be  purchaser  intended  to 
WBire,-and  has  actually  waired  his  right  of  examiaing  the  title,  aud 
of  course  the  wairer  may  itself  be  rebutted  hy  the  ctmduct  of  the 
seller,  e.  g.,  io  fumisbiog  fiirtlKr  doouments  to  make  out  the 
title  0> 

33.  tf  a  purchaser  baa  been  long  io  possessicKi  without  having 
paid  the  purcbase-nioney,  or  rent,  or  interest,  and  will  neither  aban- 
don the  oontfact  nor  accept  the  best  title  wUch  tbe  seller  can  make, 
BO  tint  he  is  acting  manifestly  unjustly,  tbe  latter  nuy  file  a  Inll  to 
hare  the  agreemeiit  delivered  up  to  be  cancelled,  or  that  the  pur- 
chaser may  accept  such  title  as  he  can  make,  and  for  an  account  <^ 
rents ;  and  if  tbe  Master  repcxt  against  the  Utle,  and  the  purchaser 
nject  it,  the  ag^reeBoent  will  be  ordered  to  be  delivered  up  to  be 
cancelled,  an  aocount  of  the  rents  will  also  be  mdered,  and  tbe  seller 
will  have  to  pay  tiie  costs  of  the  suit  Qt). 

34.  Where  a  vendor  files  a  bill  for  an  iajunctioD  aad  a  specific 
performance,  the  Court  will,  upon  granting  tbe  iajusctioo,  put  hira 
upoD  [ttoper  terms,  end  therefore  will  in  most  oases  order  him  to 
pay  tbe  deposit  into  Court.  But  where  the  seller,  at  the  time  when 
the  bill  is  filed,  is  aUe  aad  willing  to  make  a  good  title  to  tbe  estate 
sold,  and  the  purchaser  improperly  refuses  to  complete  tbe  cootract, 
although  tbe  sdler  is  in  possessioQ  i^the  estate,  be  will  not  be  com- 
pelled to  pay  the  deposit  into  Court,  because  it  is  tbe  fault  of  the 
purchaser,  aod  not  of  the  seller,  that  the  latter  retains  both  the  de- 
posit  and  tbe  estate  (/). 

S5.  We  have  already  seen  that  where  tbe  sale  »  not  by  the  Court, 
and  the  seller  has  thought  proper  to  put  the  purchaser  into  posses- 
sion, with  an  understanding  between  tbeoi,  that  he  shall  not  pay  his 
money  until  be  has  a  title,  the  purchaser  cannot  be  called  upon  to 
pay  tbe  toooey  mto  Court  in  a  Eummary  way,  nor  can  the  payment 
be  compelled  where  the  purchaser  was  in  possessioa  usder  another 
title,  before  the  contract,  (m). 

96.  Athough  tbe  defoidaot,  by  bis  answer,  put  in  issue  an  ob- 
jection to  the  title,  and  both  parties  ezamiae  witoessea  to  tbe  point 

(0  Fleetwood  d.  Qieen,  15  Vas.  jun.  (j)  BurroweB  v.  Oakley,  3   Swum. 

S94  j  UsrgTBvine  of  AiiniKli  v,  Noel,  1  1S9. 

IIadd.310;£i;wrteSidebottoitt,lHoiit.  {k)  King  v.  KinE,  I  MjL  ft  Eeo.  442; 

&  Ayr.   flfifi  1   Ex  partt  BBTrinfton,  2  a  case  of  gieat  difficult;. 

Mont.  &  Ayr.  241 ;  Sonthby  ».  Sntt,  2  (/)  Wyime  v.  Griffith.  1  Km.  &  Stu. 

Myl.  ft  Cn.  20T.  147. 
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^before  Uie  heariag,  yet,  upon  a  reference  to  the  Master,  bolfa  sAes 
may  produce  further  evideoce  before  him  (n). 

37.  If  the  seller  has  vested  io  him  legally,  or  equitably,  all  the 
interest  id  the  estate,  it  cannot  be  objected  to  the  Master's  report 
IB  favor  of  the  title,  that  the  legal  estate  is  outstanding,  although 
in  a  lunatic,  against  whom  no  commission  has  issued  (I).  The 
vendor  has  the  power,  provided  be  will  take  the  means  necessary 
for  the  puq>ose,  of  making  a  good  title.  If  be  oeglect  this,  the 
queetioD  will  properly  aiise  when  the  Master  comes  to  settle  Uie 
conveyance  (o). 

38.  If  a  seller  file  a  bill  hr  a  specific  performance,  and  a  third 
party  file  a  bill  against  him,  claiming  a  right  to  the  estate,  the 
mere  fact  of  the  pendency  of  the  latter  suit  is  not  a  sufficient  reason 
for  a  Matter's  sta^og  that  a  good  title  cannot  be  made,  but  the 
nature  of  the  adverse  claim  should  be  examined  and  stated  (p). 

39.  A  good  title  should  not  be  reported  conditionally  :  for  ex- 
ample legatees'  discharges  should  be  produced,  and  not  an  under- 
taking to  procure  Ihem,  and  then  a  report  that  a  good  title  can  be 
made  upon  payment  of  the  legacies  (q). 

80.  It  may  here  be  observed,  that  if  an  exception  taken  to  a 
report  that  a  good  title  cannot  be  made,  be  overruled,  the  vendor 
should  obtain  an  order  for  the  exception  to  stand  ^over,  as,  if  dis- 
allowed, it  would  appear  upon  record  that  a  good  title  could  not  be 
made  (r).  If  exceptions  be  taken  to  the  Master's  report  in  &vor 
of  the  title,  and  the  Court  think  tlie  title  a  doubtful  one,  the  bill 
may  upon  further  directions  be  dismissed,  without  either  overruling 
w  allowing  the  exceptions  (*). 

31.  The  general  rule  is,  that  a  party  cannot  except  to  a  report 
unless  he  has  carried  in  objections  to  the  draft  of  it ;  but  if  a  pur^ 
chaser  is  taken  by  surprise,  by  the  Master  for  example,  he  will  be 
allowed  to  except  to  a  report  of  good  title,  notwithstanding  that 
he  did  not  object  to  the  drafi  of  the  report  (t). 

33.  If  the  purchaser's  defence  to  a  bill  for  a  specific  performance 
rest  mnely  on  the  want  of  title  in  the  vendor,  be  ought  to  depend 
on  his  answer,  and  not  to  file  a  cross-bill  to  have  tlie  agreement 

(m)  YtnooKtotv.  Bliu,  11  Vw.  jun.  (})  UAgeimiae.  Fellon,  2  MoU.  SIS. 

ifiB.  (r)  See  1  V««.  jon.  567. 

(o)  Berkeley  v.  Danh,  18  Vet.  jnn.  {»)  'Wilooi  v.  BellaeiB,  Turn,  k  Rum. 

380 1  Bes  11  Mesa.  &  WeU.  72B.  491 ;  Bobinaon  d.  Milner,  1  Hare,  678,  n. 

{p)  OibaldettoD  v.  Aakew,  1   Ruas.  (t)  Wood  v.  Lainbiith,  D  Sim.  )9fi. 
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delivered  up ;  because  the  vendor  can  make  no  use  of  the  contract 
if  he  have  no  title  (u). 

33.  Where  8  bonajide  vendor  has  not  a  title  to  the  esUte,  tlie 
*Court  will  not,  in  favor  of  the  purchaser,  decree  an  impossibility, 
but  will  leave  ihe  purchaser  to  his  remedy  at  law  upon  the  arti- 
cles (y)  ;  and,  although  he  must  necessaiily  obtain  a  verdict,  if  he 
have  recourse  to  law,  yet,  as  we  shall  see,  he  would  obtain  nominal 
damages  only  (x),  for  a  purchaser  is  not  entitled  to  any  compensa- 
tion for  the  fancied  goodness  of  bis  bargain,  which  he  may  suppose 
he  has  lost. 

34.  But  where  the  purchaser  b  willing  to  take  the  tide,  such 
as  it  is,  it  is  apprehended  that  he  may  do  so.  In  a  case  (y)  before 
Lord  Redesdate,  he  said,  that  the  plaintiff  in  equity  must  show 
that  in  seeking  the  performance,  he  does  not  call  upon  the  oUmt 
party  to  do  an  act  which  he  is  not  lawfully  competent  to  do :  (<»- 
if  he  does,  a  consequence  is  produced  that  quite  passes  by  the 
object  of  the  Court  in  exercising  the  juiisdiction,  which  is  to  do 
more  complete  justice.  If  a  }>arty  is  compelled  to  do  an  act  which 
he  is  not  lawfully  authorized  to  do,  he  is  exposed  to  a  new  arti(Hi 
for  damages,  at  the  suit  of  the  person  injured  by  such  act;  and, 
therefore,  if  a  bill  is  61ed  for  a  specific  perfomiaDce  of  an  agree- 
ment made  by  a  man  who  appears  to  have  a  bad  title,  he  is  not 
compellable  to  execute  it,  unless  the  party  seeking  performance  is 
willing  to  accept  such  a  title  as  he  can  give,  and  that  only  in  case 
where  an  injury  would  be  sustained  by  the  party  plaintiff,  in  case 
he  were  not  to  get  such  an  execution  of  the  agreement  as  the 
defendant  can  give.  He  took  the  reason  to  be  this,  among  others, 
not  only  that  it  is  laying  the  foundation  of  an  action  at  law,  in 
which  damages  may  he  recovered  against  the  party,  but  also  that 
it  is  by  possibility  injuring  a  third  person,  by  creating  a  titie  with 
which  be  may  have  to  contend. 

35.  It  is,  however,  the  received  opinion,  that  the  purchaser  may 
elect  to  take  the  title,  such  as  it  is,  although  no  injury  would  be 
sustained  by  him  in  case  the  agreement  were  not  executed,  nor 
does  the  rule  seem  to  lead  to  the  difficulty  which  has  been  appre- 
hended ;  for,  in  such  a  case,  the  covenants  must,  of  course,  be  so 

(u)  Hilton  e.  Barrow,  1  Yea.  jnn.  284.  (z)  Fleaoreau  r.  Tliornhill,  2  BUckit. 

(r)  Crop  c.  Norton.  2  Atk.  74  ;  9  Mod.  107B  ;  and  see  3  Bob.  £  Pul.  IS7.     See 

283  ;  Cornwall  e.  Williams,  CoUes,  P.  C.  Brig's  caHB,  Palm.  3ff4.    Vide  pott. 

390:  Benuet  CoUego  e.  Carey,  3  Bio.  (y)  Harnett  o.  Yielding,  2  Scho.i  Let 

C.  C.  aw ;  tupra,  f.  242;  and  seo  King  549.    See  jwM ,- and  «ee  Mipra,  pi.  14. 
V.  Kfltg,  tupra,  pi.  23. 
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fnined,  as  not  to  leave  the  seller  exposed  to  an  action  on  account 
of  the  flaw  in  the  title ;  but  where  the  conveyance  would  be 
merely  void,  and  might  embarraas  persons  claiming  under  the 
same  title  as  the  seller,  equity  seems  to  refuse  its  aid  on  substantial 
grounds  (z). 

*36.  And  if  a  man  sell  an  esUte  to  which  he  has  no  titk,  and 
after  the  conveyance  acquire  the  title,  he  will  be  compelled  to 
convey  it  to  the  purchaser  (I). 

37.  But  it  seems  to  have  been  considered,  that  this  is  a  personal 
equity  attaching  on  the  conscience  of  the  party,  and  not  descend- 
ing with  the  land  ;  and  therefore,  that  if  the  vendor  do  not  in  his 
life-time  confirm  the  title,  and  the  estate  descend  to  the  .heir  at 
law,  be  will  not  be  bound  by  his  ancestor's  contract  (a).     This 

'  opinion,  however,  deserves  great  consideration. 

38.  If  a  person  having  a  right  to  an  estate,  purchase  it  of 
another  person  being  Ignorant  of  his  own  title,  equity  will  compel 
the  vendor  to  refund  the  purchase-money,  with  interest  from  the 
time  of  bringing  the  bill,  although  no  fraud  appear  (b). 

39.  So  where  a  person  sold  a  remainder  expectant  upon  an 
estate  tail,  and  both  parties  considered  that  the  remainder  was 
uabarred,  and  it  afterwards  appeared  that  a  recovery  had  been 
suffered  before  the  contract,  the  purchaser  was  relieved  against  a 
bond  which  be  had  given  for  the  purchase-money,  and  the  seller 
was  compelled  to  repay  the  interest  which  he  had  received  (c). 
This  was  a  strong  decision.  The  purehaser  might  have  ascertained 
the  fact  by  search.  The  Chief  Baron  laid  down  some  very  general 
propositions.  His  Lordship  said,  "  that  if  a  person  sell  an  estate, 
having  no  Interest  in  it  at  the  time,  and  takes  a  bond  for  securing 
the  payment  of  the  purchase-money,  that  is  certainly  a  fraud, 
although  both  parties  should   be  ignorant  of  it  at  the  time  (d). 

(i)  See EUaidf.  Lord  LUndail^lBiiIt  Saaoders  r.  Lord  Annesley,  2  Scho.  & 

ft  Beatty,  241.     See  O'Kourke  v.  Perci-  Lef.  lOt ;  Leonard  n.  Leonard,  2  Ball  k 

val.  2  BbU  &  Beatty,  fiO.  Boot.  171 ;  Stewart  d.  Stewart,  6  Cln.  S: 

(a)  Uorse  c.  Fa^ooor,  1  Aoiti.  11  {  Fin.  SII. 

Carleton  c.  Leighton,  3  Her.  C67.     Sec  (c)  Hitchcoclc  c.  Oiddings,   i  Price, 

Bciuley  t.  BuidOD,  2  Sim.  8:  Stu.  S16,  13d.     [See  the  remacka  on  this  cnae  in 

upon  appeal  affirmed,  bat  the  principal  Bales  v,  Delarnn,  S  Paige,  307.] 

point  upon  oatoppel  baa  since  been  pro-  (d)  But  tee  2  Cro.  196 ;  2  Ld.  Eaym. 

perly  OTemiled.  IIIS  ;  1  T.  Rep.  755  ;  2  Froem.  IDS  ;  and 

(A)  Bingham  r.  Bingbnm,  1  Ves.  126.  poal,  ch.  12. 
See  Lajisdown  v.  Lanadown,  Moae.  364 ; 

(1)  Graham  r.  Hackwith,  1  A.  K.  Marsh.  123;  Tytoni'.  Faiamore,  2  Barr,  122. 
InTnuik  r.  Vinson,  20  Pick.  106,  109,  Horton  J.  said;— "We  know  of  no  rule 
of  law  or  principle  of  sound  policy,  which  prohibita  a  person  from  agreeing  or 
coTcmtntiiig  to  convey  on  estate  not  Ms  own." 
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Suppose  I  sell  an  estate  innocently,  which  at  the  time  is  actually 
swept  away  by  a  Bood,  without  my  knowledge  of  the  fact,  am  I  to 
be  allowed  to  receive  5,0001.  and  interest,  because  the  conreyance 
b  executed,  and  a  bond  given  for  that  sum  as  the  purchaso-oMxiey, 
when,  in  point  of  fact,  I  had  not  an  inch  of  the  land  so  sold  to 
sell  (e)  (I)  ?"  Both  these  cases,  when  they  arise,  will,  it  is  appre- 
hended, deserve  great  consideraticHi  before  they  are  decided  in  the 
purchaser's  favor.  'The  decision  roust  be  the  same,  whether  the 
money  is  actually  paid  or  only  secured  (/)  (I). 

*40.  So  if  a  purchaser  neglect  to  look  into  the  title,  it  will  be 
considered  as  his  own  folly,  and  he  can  have  no  relief.  It  has 
even  been  laid  down,  that  if  one  sells  another's  estate  without 
covenant  or  warranty  for  ibe  enjoyment,  it  is  at  the  peril  of  him 
who  buys,  because  the  thing  being  in  the  realty,  he  might  have 
looked  into  the  ^tle,  and  there  is  no  reasiMt  he  should  have  an 
action  by  the  law  where  be  did  not  provide  for  himself  (^)  (II). 

41.  But  it  may  here  be  remaiked,  that  by  the  33  H.8,c.9,no 
person  must  either  buy  or  sell  any  pretended  title  unless  the  seller 
or  the  persons  from  whom  he  claims  have  been  in  possession  of  the 
estate  or  of  the  reversion  thereof,  or  taken  the  rents  thereof  for  a 
year  before  the  sale,  unless  the  purchaser  is  in  lawful  possession, 
in  which  case  he  may  buy  in  any  pretended  right ;  and  he  will  not 
in  any  case  be  affected,  unless  he  bought  with  notice  (A)  (2). 

42.  In  a  late  case  the  statute  was  pleaded  with  effect  (t).  In  a 
recent  instance  this  statute  was  actually  pleaded  to  a  bill  for  a 
specific  performance,  on  the  ground  that  the  plaintiff  himself  was 
only  entitled  under  an  agreement  for  purchaite  of  the  estate ;  but 
there  was  do  foundation  whatever  for  this  defence.     It  is  perfectly 

(e)  See  ch.  6,  a.  S,  lufim.  tnd  coniider  Hitelkcock  d.  Qiddings,  4 

(/)  Seepcwf,  ch.  12.  Price,  135. 

(?)  RobwbU  «.  Vttughwi,  a  Cro.  186  ;  (A)  See  4  Hep.  26.  • ;  Bac  Abr.  tit. 

Lysncyp.  Selbf,  3  Lord  Raym.  1118;  MointeoBiice,  (E.) ;  Anaon  e,  Lee,  4  Sim. 

06odtitle  n.  Morgan,  1  Term  Rep.  7S6  ;  364  ;    FroBser  v.  Edmunds,  t  Yon.  & 

•ud  «ee  Anon.  2  Freem.  106 ;  and  see  Coll.  481  ;  Bjnte  t>.  FrBre,  2  MoU.  16T. 

(>]  Bjtclmu  V.  Lander,  Coop.  34. 

(I)  Lord  Eldon,  in  a  case  before  him,  ezpisssed  conBidertble  doubt  upon  the 
docbinea  in  the  case  in  the  Exchequer. 

(II)  In  the  bargain  scd  sale  of  tin  existing  chattel  by  which  the  property  passes, 
the  law  does  not  (in  the  absence  of  &aud)  imply  any  warranty  of  the  good  quali- 
ty or  comlitioQ  of  the  chattel  so  sold.  But  the  ba^ain  and  aale  of  a  chatty 
aa  being  of  a  particular  dejcription  does  imply  a  contract  that  the  article  sold  is  of 
lIuU  datriptim.     BoiT  v.  Gibson,  3  Me».  &  Wels.  309,  par  eariaaa. 
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clear  that  the  statute  does  Dot  applf  to  sut^  a  case.  The  sale  is 
not  of  a  pretended  right  or  title,  but  of  the  estate  ib  fee-simple  in 
possession,  subject  certainly  to  the  deciaion  of  a  court  of  equiQr 
upon  the  right  to  a  specific  perfcffiuance.  There  are  similar  cases 
now  in  court,  and  one  particularly  of  great  rnaguitude,  in  which 
the  sub-purchaser  would  be  happy  to  avail  hunself  of  any  objection 
to  get  rid  of  the  contract,  but  it  never  before  occurred  to  any  one 
to  plead  the  statute.  It  might  -wiib  equal  force  be  ai^ued,  that  a 
purchaser  under  an  agreement  has  not  a  devbable  interest,  for  it  is 
settled,  that  a  mere  right  of  entry  is  not  devisable  (1) ;  and  this,  it 
may  be  said,  is  "  a  mere  pretended  right  or  title  (_/)."  The  clear 
doctrine  is,  that  the  purchaser,  from  the  time  of  the  contract,  is  la 
equity  the  owner  of  the  estate,  and  may  devise,  sell  and  dispose  of 
it  in  the  same  manner  as  if  the  fee  were  actually  conveyed  to  him  (2), 
^although  if  equity  ultimately  refuse  a  specific  performance,  the 
devise,  sale  or  other  disposition  necessarily  falls  to  the  ground.  In 
a  late  case  Lord  Eldon  reprubated  the  doctrine.  He  held  clearly, 
that  the  sale  of  an  equitable  estate  under  a  contract  was  binding. 
It  was  every  day's  practice.  Upon  a  sale  of  an  interest  under  a 
contract,  the  seller  becomes  a  trustee  for  the  second  purchaser,  and 
the  second  purchaser  is,  without  entering  into  a  covenant,  bound  to 
indemnify  him  against  any  costs  incorred  in  proceedings  for  his 
benefit.  The  Court  not  only  considers  it  not  unlawful,  but  compels 
him  to  permit  his  name  to  be  used  for  the  benefit  of  the  second 
purchaser  (ft).     This  puts  the  point  at  rest  (3). 

43.  It  is  not  champerty  In  an  agreement  to  enable  the  bona  fide 
purchaser  of  an  estate  to  recover  for  rent  due,  or  injuries  done  to 
it  previously  to  the  purchase  (J). 

44.  And  it  has  been  held  that  the  mere  assignment  to  a  pur- 
chaser of  the  subject  of  a  suit,  is  not  muutenance.  Such  an  assign- 
ment gives  to  the  person  to  whom  it  is  made  a  right  to  instibite  a 
new  proceeding  in  order  to  obtain  the  benefit  of  the  assignmenl. 
But  if  the  assignment  contain  an  indemnity  from  the  purchaser  to 

(j)  Sea  now  1  'Vict,  c  26.  (0   WUlianu  r.  Piotheioe,   5  Bing. 

ik)  Wood  V.  Griffith,  12th  Feb.  I81S,  309,  3  To.  &  J&rr.  129  ;  aee  ScoUt  «. 
US.  Deltrn;,  2  Ii.  Eq.  Bep.  379. 


(2)  See  ante,  191  and  note. 

(3)  The  statute  agiiiut  biiTing  and  HlIinK  pretended  Utlei,  doea  not  prohibit 
the  sale  and  puidiaae  of  eqaitable  titles.  It  does  not  apply  to  troat  estates,  b 
tneana  leg^  and  not  equitable  titles,  i  Kent  (Sth  ed.)  149,  in  note ;  AIloi  v. 
Smith,  1  Leigh,  231 ;  BaLei  v.  Whitmg.  8  Sumnai,  VI6. 
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the  seller  aga'iost  the  expenses  which  had  been  incurred  or  migbl 
be  incurred  by  the  seller  in  the  prosecotion  of  the  suit,  the  traasac- 
tion  amounts  to  maiatenance,  and  caouot  be  enforced  (m). 

45.  It  may  be  here  proper  to  mention,  that  an  action  on  the  case 
for  slander  of  the  Tender's  title  will  not  lie  sgninst  a  person  for 
giving  notice  of  his  claim  upon  an  estate,  either  by  himself  or  his 
attorney,  at  a  public  auction,  or  to  any  person  ahont  to  buy  the 
estate,  although  the  sale  be  thereby  prevented  (n)  (1) ;  and  to  sustain 
the  action,  malice  in  the  defendant  (o),  and  damage  to  the  plain- 
tiff (p),  must  be  prored  (2). 

(m)Hanmgtoni>.I.cing,  2MyL&Eee.  (n)  EaigraTs  e.  La  BietOD,  i  Bun. 

S90,  ltd  gu.    The  purchngei  appears  to  2122. 

hsve  had  an  indirect  object  to  cany  on  (a)  Smith  s.  Spooner,  S  Taunt.  346. 

the  *uit  for  other  purposes.     See  Burke  See  Rone   r.  Roach,    1  Man.  &  Sclw. 

».  Oieenc,  2  Ball  &  Beat.  617  j  Moore  f.  304  ;  Pitt  tt.  Donovan,  ii.  639. 

Cieed,  1  Dru.  &  Walsh,  S21.  (p)  Malachy  e.  Soper,  3  Kng.  N.  C. 
371. 


•SECTION  ni. 

OF   TITU: :    IN    XCTIONS   AT   LIW. 


1.  JtiJufK^fM   imtS   Uatlti'i    Tvpori  ef 

tillt. 

2.  TW»  to  be  proved  had. 


t.  Noiu  for  lett  of  bargain. 
S.  Hopkiiu  T.  Onutiraoi. 

8.  Nor  for  lott  by  tJtafvndt, 

9.  Inierett  en  depotit  rumervbit. 

10.  And  expmia  of  invMligatiHfi  litis. 
12.  But  not  prMmi»<uy  KcptMM. 


18.  Bight  ef  aelieit  m  pmrAaut'4  par- 

ton^  rtprattittativ, 

15.  CotU  at  betmten  attonuy  and  dunt. 

16.  Particular  of  oljftetion*  of  lam. 

IS.  Whrrt  purchatar  •>  confinad  to  o^te- 
tion  laifn  bffi>r«  metiim. 

19.  Pleading  title. 

20.  Tender  of  amveyanct  wmeeettary  if 

titbbad. 

21.  SeUtr  rettrainad  from   bringing  an 

aetion  afUr  biU  d 


1.  Iv  objections  arise  to  the  title,  and  the  Tendee  bring  an  actioti 
at  law  for  non-peribrroance  of  the  agreement,  and  the  vendor  file 
his  bill  for  a  performance  m  ipecie,  and'  an  injunction  be  granted, 
the  Court  will  not  ^ssolve  it,  without  tlie  Master's  report  as  to 
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tiie  tide,  wbera  the  actioa  is  brought  on  the  ground  of  want  of 
title  (a).  t 

3.  Where  a  purchaser  rests  his  action  on  a  defect  in  the  title,  it  is 
Bot  sufficient  to  show  Ibat  the  title  has  beea  deemed  iasufficient 
by  convefaocers,  but  lie  must  prove  the  tide  bad  (6). 

3.  If  he  succeed  in  proving  the  titie  bad,  he  will,  according  to 
the  counts  upon  wbich  he  recovers,  obtain  a  verdict  either  for  bis 
deposit  or  for  damages,  which  in  most  cases  would  be  regulated  by 
the  amount  of  the  deposit, 

4.  If  be  declare  on  the  common  money  counts,  he  of  course 
cannot  obtain  any  damages  for  the  loss  of  his  bargain  ;  aod  even  if 
tie  affirm  the  agreement  by  bringing  an  action  for  non-performance 
of  it,  he  will  obtain  nominal  damages  only  for  the  loss  of  his  bar- 
gain (c),  because  a  purchaser  is  not  entitled  to  any  compensatirai 
for  the  &ncied  goodness  of  his  bargain  wbich  be  may  suppose  be 
*has  lost,  where  the  vendor  is,  without  fraud,  incapable  of  making  a 
tide  (i). 

(a)  Chnrch  v.  Lcgeyt,  1  Fr.  301.  1078 ;  and  im  3  Bot.'  ft  PnU.  1S7.     8m 

h)  Camfiald  c.  Gilbert,  i  Etp.  C».    Brig's  cast.  Palm.  364  ;  Clare  v.  Mav- 


a  defect  of  title,  tbe  measure  of  damages  is  substantially  tlie  same, 
M  It  M  in  ine  case  of  an  executed  ule.  See  po«t,  78S  in  note.  If  Uie  vendee 
twB  paid  any  part  of  the  conaidoration,  tic  mav  recover  bock  the  money  with  in- 
terest. But  he  can  recover  nothing  for  the  loss  i^  a  good  bargain.  Peteri  «. 
UcKeon,  *  Denio,  SIS,  £50  ;  B&ldwin  e.  Munn,  2  Wend^  399  ;  Bitnei  d.  Brough, 
11  Penii.  Scnta  Kep.  (1  Jones,)  127  ;  Allen  v.  Anderson,  3  Bibb,  i15  ;  Dunnica  e. 
Sharp,  7  Missoari,  71  ;  Thompsoav.  Oathrie,  9  Leigh,  101 ;  Hemdon  e.  Venoble, 
7  Dana,  371.  Sea  Fletcher  v.  Button,  6  Barbour  Sup.  Ct.  Rep.  S46 ;  BUckwc^ 
r.  Lawrence  Co.  2  Blackf.  liS  ;  Combs  r.  Tarlton,  2  Dana,  464  ;  Sheets  b.  An- 
diewB.  a  BUckf.  27*  :  Cox  «.  Strode,  2  Bibb,  276  ;  Witharsiioon  e.  Anderwm,  3 
Desaua.  247,  243.  He  cannot  recover  the  expenses  of  toluog  pouession,  or  cf 
commencing  the  cultivation  of  the  land,  though  he  entered  pursuant  to  the  terms 
of  ^e  contrMt.  Peters  v.  McUaon,  4  Denio,  546.  See  Br^gs  v.  Divight,  ir 
Wendell,  71,  But  where  the  vendor  hw  conducted  fraudulently  and  sold  landj 
to  which  he  knew  hs  had  no  claiTn,  the  measure  of  domagea  will  be  the  value  of 
the  Uud.  McDonnell  a.  Dunlop,  Hardin,  41  j  Davia  d.  Lewis,  4  Bibb,  4dH.  In 
debt  for  breach  of  a  bond  conditioned  for  the  conveyance  of  land,  end  reciting 
the  paymeat  of  the  consideration,  the  meaanre  of  damages  was  hdd  to  be  the 
value  o£  the  land,  at  the  time  of  the  demand  for  a  conveyance.  Hill  v.  Hobart, 
IS  Maine,  164.  See  Fletcher  v.  Button,  0  Barbour  Sup.  Court  Rep.  646;  M'Eee 
*.  Brandon,  2  Scamman,  830.  A  vendor,  having  title  at  the  time  of  his  agree. 
ment  to  convey,  conveyed  the  land  to  athird  penon.  after  the  agreement,  and 
thereby  disabled  himself  from  performing  his  contract,  and  he  was  held  liablo 
tot  Uie  T^ue  of  the  land  M  the  time  of  the  breach,  with  interest  from  that  time. 
Wilson  D.  Spencer,  It  Leigh,  261;  Dustin  v.  Newcomer,  8  Ohio,  46.  See 
U'Kee  r.  Brandon,  2  Scaromon,  339  ;  Letcher  v.  Woodson.  1  Brock.  213 ;  Boclt- 
inaster  e.  Grundy,  I  ScaminoD,  310  ■.  Hopkins  v.  Yowell,  5  Yerger,  SOS  ;  New- 
■om  e.  Harris,  Dudley  Oao.  180 ;  Hopfcms  o.  Loe,  6  Wheaton,  109  ;  Connell  r. 
H.'  Clean.  0  Hair.  &  John.  29? ;  Stephenson  v.  Harrisoo,  3  Litt.  170 ;  Duncan  v. 
Tanner,  2  i.  J.  Marsh.  390 ;  Rutledga  c.  Lawrence,  1  A.  K.  Motsb.  39B ;  Shaw  v. 
Wilkiiu,  8  Humph.  647- 
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5.  But  in  a  recent  case  (d),  where  a  pmaoa  who  Eiad  coDtrtcted 
for  the  purchase  of  an  ealate,  but  bad  not  obtaioed  a  convey ance 
of  it,  sold  it  by  auctioo,  with  a  stipulation  to  noake  a  good  title  by 
a  day  named,  but  which  be  was  unable  to  do,  as  the  yeodor  to  him 
refused  to  convey,  it  was  held,  that  the  purchaser  by  auction  might, 
beyond  his  expenses,  recover  damages  for  the  loss  which  he  su»- 
taiued  by  not  having  the  contract  carried  into  effect.  Lord  Ten- 
tetden  observed,  that  upon  the  present  occasion  be  could  only  say, 
that  if  it  is  advanced  as  a  general  proposition,  that  where  a  veodof 
cannot  make  a  good  title,  the  purchaser  shall  recover  nothing  more 
than  n(»ninal  damages,  he  was  by  no  means  prepared  to  assent  to 
it.  If  it  were  necessary  to  decide  the  point,  be  should  de»re  to 
have  time  fat  consideration.  But  the  circumstances  of  this  case 
showed  that  it  di^red  very  materially  from  that  which  had  been 
quoted  from  Sir  W.  Blackstone's  Reports.  There  the  vendor  was 
the  owner  of  the  estate,  and  an  objection  having  been  made  to  the 
titie,  he  offered  to  convey  the  estate  with  such  tide  as  he  had,  or 
to  return  the  purchase-m<Hiey  with  interest ;  here  no  such  offer  was 
or  could  be  made.  The  defendant  had  unfortunately  put  the 
estate  up  to  auction  before  he  got  a  conveyance.  He  should  not 
have  taken  such  a  step  without  ascertaining  that  he  would  be  in  a 
situation  to  offer  some  title,  and  having  entered  into  a  contract  to 
sell,  without  the  power  to  confer  even  the  shadow  of  a  title,  he  must 
be  responsible  for  the  damage  sustained  by  a  breach  of  his  contract. 
Mr.  Justice  Bayley  said,  that  the  case  of  Fhireau  v.  Thomhill  was 
very  different  from  tbb,  for  here  the  vendor  had  nothing  but  an 
equitable  titie.  Now  where  a  vendor  holds  out  an  estate  as  his 
own,  the  purchaser  may  presume  that  he  has  bad  a  satisfactory 
Utie,  and  if  he  holds  out  as  his  own  that  which  is  Dot  so,  be  may 
very  fairly  be  compelled  to  pay  the  loss  which  the  purchaser  sus- 
tains by  aot  having  that  for  which  he  contracted  (I). 

6.  This  case  is  one  of  great  importance,  and  will,  I  fear,  tend  to 
much  litigation  before  the  distinction  which  it  introduces  is  thoroughly 
understood. 

7.  In  the  later  case  of  Walker  v.  Moore  (e),  where  after  the  con- 
tract the  abstract  was  delivered  and  showed  a  good  titie,  but  it  had 
not  been  examined  with  the  deeds ;  and  the  purchaser  resold  the 

(fl)  10  Bani.  &  Cress.  US. 
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estate  at  a  profit,  and  then  upon  an  ezaniitiatioa  of  the  deeds  it 
*appeared  that  the  title  was  defectire,  and  he  had  to  pay  to  the 
second  purchaseis  the  costs  of  investigating  the  title  ;  it  was  held 
that  the  original  purchaser  could  aot  recover  from  the  original  seller 
the  costs  of  the  resale  or  the  costs  paid  to  the  second  purchasers, 
or  any  damages  for  the  loss  of  the  bargain.  The  case  of  Hopkins 
9.  Grazebrook  was  said  to  be  very  different  from  this.  There  the 
defendant  had  sold  property  as  his  own  which  was  not  so,  and  the 
Court  was  of  opinion  that  the  defendant  being  ia  fault,  by  represent- 
ing himself  as  the  owner  of  the  property,  the  plaintiff's  right  waa 
not  restrained  to  nominal  damages.  Here  the  defendants  under- 
took to  make  a  good  title,  and  they  might  honestly  think  they 
should  be  enabled  to  do  so  (1).  The  light  to  damages  generally  was 
.held  to  be  concluded  by  Flureau  and  Tbomhill.  And  as  to  the 
expenses  upon  the  resale,  as  there  was  no  fraud,  negligence  in  pre* 
parbg  the  abstract  was  the  only  thing  that  could  be  imputed  to  the 
sellers,  and  the  purchaser  by  exercising  ordinary  care  might  have 
averted  the  loss  that  had  arisen  from  that  negligence.  It  is  usual 
and  reasonable,  before  any  expense  is  incurred,  to  examine  the 
abstract  with  the  deeds,  and  the  purchaser  ought  not  to  recover 
expenses  which  he  had  sustained  by  reason  of  his  havibg  con- 
tracted to  resell  the  premises  Ifefore  he  had  taken  the  trouble  lo 
ascertain  whether  the  abstract  was  correct  or  not. 

But  ooe  of  the  Judges  expressed  his  opinion,  that  if  the  abstract 
bad  been  examined  with  the  deeds  and  found  correct,  the  purchaser 
might  perhaps  have  been  justified  in  ac^ng  on  the  failb  of  having 
Ibe  estate,  and  if  after  that  time  he  had  made  a  sub-<:ontract,  the 
learned  Judge  thought  be  would  have  been  entitled  to  recover  the 
expenses  attending  it,  if  it  failed  in  consequence  of  any  defect  in  the 
title  of  bis  vendor.  And  further,  if  there  were  mala  fides  in  the 
original  vendor  (but  not  otherwise),  he  was  not  prepared  lo  say  that 
the  purchaser  might  not  recover  the  profits  which  would  have 
arisen  from  the  resale  (3). 

6.  But  in  a  case  of  this  nature  a  purchaser  is  not  entitled  to  any 
compensation,  although  he  may  be  a  loser  by  having  sold  out  of 
the  funds  (/). 

(f)  Floreau  v.  TlunnhUl,  2  Blukat  107B. 

(l)Se«BitDOrti.  Broush,  11  Penn.  State  Rep.  (1  Jones,)  !27. 

(2)  See  Aduns  d.  M'Millsn,  7  Pcntci,  73  ;  Fcten  e.  McKeon,  i  Donio,  546 ! 
Bitnei  t.  Biougb,  11  Penn.  StBte  Sxip.  (1  Joaes,)  127  ;  McDonnell  t>.  Bunlop, 
Hirdin,  41. 
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9.  He  19,  howerer,  entitled  to  interest  on  his  deposit  (g)  ;  and  if 
the  residue  of  the  purchase-money  has  been  lying  ready  without 
interest  being  made  by  it,  he  is  entitled  to  interest  on  that  (h)  (1). 

10.  Where  the  plaintiff  declares  on  the  original  contract,  and 
*lsys  the  expenses  incurred  in  investigating  the  title,  be.  as  special 
damages,  he  will  be  entitled  to  recover  them  as  such  (i).  In  one 
case  Lord  Ellenbonnigh  threw  out  a  doubt  upon  this  (k)  ;  but  in  a 
subsequent  case  before  bun,  in  which  Gihbs,  C.  J.,  then  at  the  bar, 
was  counsel  for  the  vendor,  the  defendant,  a  purchaser,  obtained  a 
verdict  for  his  deposit  with  interest,  and  xht  expeiues  of  invettigating 
the  title,  without  argument,  it  being  admitted  that  the  title  was 
defective  (I) ;  in  a  still  later  case,  they  were  also  recovered  by  a 
purchaser  (m)  ;  and  there  are  other  cases  not  reported,  in  which  I 
am  told  such  expenses  have  been  recovered.  If  the  rule  were 
otherwise,  it  would  induce  many  persons  upon  speculation  to  offer 
an  estate  lor  sale,  knowing  the  title  to  be  bad  ;  and  yet,  in  a  case  at 
nm  prita,  Mans6eld,  C.  J.  held,  that  the  purchaser  was  not  entitled 
to  recover  back  the  expenses  of  investigating  the  title  (n)  (2). 

11.  But  clearly  the  expenses  cannot  be  recovered  under  a  count 
for  money  had  and  received  ;  and  Lord  Ellenbomugh  has  decided 
that  they  cannot  be  recovered  under  a  count  for  money  paid,  t^c.  to 
the  defendant's  use,  as  the  money  is  expended  for  the  purchaser's 
own  satisfaction  as  to  (he  title  which  he  Is  about  to  take  (o).  Nor 
can  the  expenses  of  investigating  the  title  he  recovered  from  the 
auctioneer  (p).  And  where  the  ccmtract  is  by  parol,  although  the 
deposit  may  be  recovered,  expenses  of  investigating  the  title  can- 
not (q).  The  expense  of  preparing  the  conveyance  can  hardly  in 
any  case  be  recovered,  ibr  it  should  nM  be  prepared  before  the  title 
is  accepted  (r)  ;  but  the  expense  would  be  recoverable  if  the  seller 

(?)  8e^  ch.  IQ,  iiifra-      _  the  C.  J.  alao  ruled,  that  inWrert  on  the 

(h)  Fluceau  d.  Thomhill,  lAi  tup.;  deposit  is  not  rcnoverable,  vhich  is  con- 

Hodgea  v,  Lixi  LitchflaM,  1  Bing.  N.  S.  tnuy  to  othei  tathoiitiea ;  and  too  laig« 

402.  ■  con9truclion,Bocordina  toother  authO' 

(()  Flarean  v.  Thomhill,  ubi  tup. ;  Hi-  ritioi,  appeari  to  have  been  put  on  tha 

chudi  V.  Binoo,  I  Bap.  Ca.  263  ;  Bratt  atatute  of  Elizabeth, 

c.  Ellis;  Jones c. Dyke,  App.Noa. 4  &e.  (o)  CamfloldD.  Gilbert, 4 Eap.  Ca.  221. 

(*;Cwnflelde.  Gilbert,  4  Esp.Ca.8ai.  {;>)  Lee  e.  Munn.  1  Holt,  S69. 

[l)  Turner  e.  Besuiain,  Sltt.  Uuildh.  (i;)  Oosbell  i.  Archer,  i  Ner.  Sc  Mann, 

cor.  Lord  Ellenborough,  C.  J.,  2d  June  4Ss. 

180B.     MS.  (r)  Jarmain  e.  Eglestone,  5  Can.  St 

(m)  Kirtland  v.  Founaett,  2  Taunt.  Pajr.  172 ;  Hodgea  v.  Lord  Litchfield,  1 

I4S.  Bing.  N.  C.  482;ji<M(,ch.  13,  a.  1,  pL  S. 

(n)Wilder.Fo(t,4TaiaDL334.  Note, 

(I)  See  post,  793,  734. 

'"'  "3  Lean.  Dean,  3  Wharton,  316 ;  Bitnarv.  Broush,  U  Faun.  StaU  Kep. 

)m. 
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had  witfaeld  notice  of  an  incumbrance,  the  existence  of  which  pre- 
vented the  completion  of  the  purchase. 

12.  Nor  can  a  purchaser  recover  expenses  preliminary^  to  the 
contract.  The  party  enters  into  them  for  his  own  benefit  at  a  ^me 
when  it  is  uncnlain  whether  there  will  be  any  contract  or  not. 
Neither  will  he  be  allowed  the  costs  of  a  survey  which  he  should 
defer  till  he  know  whether  or  not  a  good  title  can  be  made.  But 
be  may  recover  the  charges  for  searching  for  judgments,  and  for 
comparing  the  abstract  with  the  deeds,  for  unless  judgments  are 
^searched  for  at  an  early  period,  great  expense  ma/  afterwards  be 
incurred  unnecessarily ;  and  for  the  same  reason,  the  comparison 
of  deeds  with  the  abstract  should  be  made  early  (>). 

13.  In  a  case  where  a  purchaser's  counsel  required  certain  things 
to  be  done,  which  put  the  seller  to  trouble  and  expense  in  clearing 
the  title  of  difficulties,  and  afterwards  suggested  an  objection)  which 
was  held  a  fatal  one,  and  the  seller's  bill  for  a  specific  performance 
was  dismissed.  Lord  Eldoa  expressed  an  opinion,  that  tbe  seller 
ought  to  be  repaid  the  preluoinary  expenses,  and  expressed^his 
hope,  that  the  seller  would  not  be  put  to  agitate  bis  right  to  recover 
what  he  had  expended,  upon  which  the  purchaser  appears  to  have 
agreed  to  reimburse  that  expense  (t).  This  seems  to  have  led  to  an 
0[HntoD,  that  a  seller  could  recover  such  expenses,  but  there  appears 
to  be  no  foundation  for  such  a  claim,  as  the  seller  has  broken  his 
agreement,  and  is  himself  liable  to  an  action  for  damages,  what- 
ever might  be  die  measure  of  those  damages. 

14.  If  the  seller  fail  to  make  out  a  good  title,  and  the  purchaser 
die,  his  personal  representative,  and  not  his  heir,  is  entitled  to  main- 
tain' an  action  (or  damages  for  loss  of  interest  on  the  depo»l,  and 
for  the  expenses  incuired  by  investigating  the  title,  for  in  such  a 
case  there  is  a  personal  contract,  a  breach  of  it  in  the  life-time  of 
the  purchaser,  and  a  loss  to  tbe  personal  estate  (u). 

15.  If  a  bill  be  filed  by  tbe  seller  for  a  specific  performance,  and 
it  is  dismissed  with  costs,  the  purchaser  cannot  recover  at  law  the 
costs  as  between  attorney  and  client,  ultra  the  costs  as  between 
party  and  party  taxed  and  paid  to  him  in  the  suit  in  Chancery  (x). 

16.  Where  a  vendee  brings  an  action  on  account  of  the  agree- 
ment not  having  been  completed,  he  will  not  be  compelled  to  give 

(t)Hodgeit>.  LordlitehfiddilBiiig.  (u)  Oime  o.  Bronghton,  4  Moo.  ft 
N.8.192.  B«ott,41T;  10BinK.S33. 

(f)  DevereU  d.  Lord  Bolton,  18  Ves.  (z)  Hodgee  n.  Loid  litohflaia,  aH 
Jon.  S14,S16.  H9- 
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the  vendor  a  particular  of  any  of  tbe  objections  in  point  of  law 
arising  upon  the  abstract  (y). 

17.  And  when  no  particular  has  been  obtained,  the  plaintiff  is 
not  confined  to  the  objections  which  he  may  hare  stated  to  the 
defendant,  bnt  may  take  adrautage  of  soj^  other,  which  may  entitle 
faim  to  recover  as  for  breach  of  the  agreement  (z). 

18.  Lord  Tenterden,  C.  J.,  however,  ruled  at  ninprnu,  that  where 
a  particular  objection  in  point  of  law  only  was  taken  by  the  pur- 
chaser before  the  action,  he  must  at  the  trial  confine  himself  to  that 
objection,  and  could  not  rely  upon  another  objection,  which  if  stated 
*mght  have  been  remedied.  Tbe  case  was  a  strong  one,  as  the  ob- 
jection did  not  appear  upon  the  face  of  tbe  abstract :  the  abstract 
stated  a  deed  as  executed  by  the  assignee  of  a  bankrupt,  who  had 
been  previously  interested  in  the  property,  whilst  in  fact  the  deed 
was  not  executed,  but  it  was  proved  that  the  assignee  was  ready  to 
execute  it  (a). 

19.  To  entitle  a  vendor  to  sustain  an  action  for  breach  of  oon- 
tragl,  it  has  been  said,  that  he  must  show  what  tide  he  has ;  it  not 
being  sufficient  to  plead  that  he  has  been  always  ready  and  willing, 
and  freqiientiy  offered  to  make  a  title  to  the  estate  (&).  In  a  late 
case  (c),  however,  where  a  vendor  averred,  that  he  vaat  teiaed  m  fee, 
and  could  make  a  good  and  tatiifactory  title  to  the  purchaser  of  the 
estate,  by  Uie  time  specified  in  the  conditions  oi  sale,  it  was  beld 
sufficient,  and  that  it  was  not  necessary  for  him  to  show  bow  he 
deduced  his  title  to  the  fee.  And  the  Court  seemed  of  opinion,  in 
opposition  to  the  prior  cases,  thai  a  vendor  need  not  display  his 
whole  tide  on  the  record.  This  deciEnon,  without  working  an  in- 
justice, will  in  most  cases  render  it  unnecessary  to  load  the  plead- 
ings with  the  title  of  the  vendor  (1). 

30.  Although  a  purchaser  is  expressly  required  to  prepare  a 
conveyance,  yet  if  a  bad  title  be  produced,  he  may  maintain  an 
action  for  recovery  of  his  deposit  without  tendering  a  convey- 
„c=  (i). 

(y)  Collet  e.  Thomion,  3  Bob.  &  FulL  116. 
246.  {c)  UattiQ  V.  Smith,  6  East,  593  ;  2 

(:)  Squire  v.  Tod,  1  Camp.  Gas.  Z93.  Bmith,  513  ;  and  bgq  Co.  Litt.  305,  b. ; 

<a)  Todd  v.  Eoggart,  1  Uood.  k.  Malk.  Ternr  c.  WilliBmi,  1  Mooie,  49S  ;  Hal- 

129.  lewell  c.   Monell,  1   Maim,  ft   Grang. 

lb)  Philips  V.  FieldijiK,  2  H.  Blaclut.  367. 
123 ;  and  see  Duke  of  St.   Albans   d.        (iQ  8«WMd  s.  WiOock,  5  East,  19S  ; 

Sliore,  1  H.  Black.  270 ;  Luztim  v.  Rob-  S.  P.  ruled  by  Lord  EUenboroagh,  C.  J., 

iiuoit,DougLG2a;  see  2  NaT.  ft  Uami.  inLowndeBe.BnLjiSitt.afterT.T.  ISID. 

fl)  See  Bojer  f.  Porter,  1  Tami.  268  ;  Hetealfe  v.  Dallam,  1  J.  J.  Hanh.  200. 
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91.  Where  a  bill  by  a  sdler  for  a  specific  perfbnnaDce  is  dis- 
missed, and  it  is  Dot  added  that  it  is  without  [Htijudice  to  the 
plaintiff's  remedy  at  law,  equity  will  in  a  proper  case  restrain  the 
seller  from  aiWvards  biiogiDg  aD  ac^on  for  damages ;  for  exam- 
ple, where  the  bill  was  dismissed  because  the  seller  had  no  title  (e)  ; 
and  where  a  party  to  a  bill  which  is  dismissed  is  declared  to  be  at 
liberty  to  bring  an  action,  yet  no  reliance  can  in  a  court  of  law 
be  placed  upon  that  permission ;  the  judge  does  not  draw  the 
declaration,  neither  do  judges  give  an  opinion  upon  that  which  is 
not  before  them  (/)  (1). 

(«)  H'MaDuni  v.  Arthur,  3  Ball  a       (/)  8ee  S  Taunt.  t88,  p*r  Maimfield. 


(1)  See  2  Daniell  Ch.  Fr.  (Ferkini'*  ed.)  1200, 1201. 
Vol.  1.  63 
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Ahlraa  of  ancitnt  <b«d*  oan«ot  be 

27.  Prot>woM/»r  WMor. 

2S.   TnuU. 

How  it  thoitld  b»  mittm. 

29.  Pomrt. 

Htading. 

30.  Covtnanf. 

Lttwr;  lUk. 

32.  lUctipl. 

Exchanged  ntatt. 

38.  R-jrfrtry. 

AmtmtnU  under  tn<Jb«ar«. 

34.  Intataty. 

Printed  copiai  of  ocf. 

AUottaentfor  Mtvend  etUUei. 

S.p«r^  p«niua,*. 

39.  WHU. 

Margin. 

RecUaU. 

42.  DKT«a. 

WitntuMtng  part. 

Granting  part. 

ParodM. 

iB.  P«rc)Uugr-t  toltcitor  to  eiaai 

One  abtraetjor  uveral  ttata. 

E^cvlipn. 

1.  I  PROPOSE  in  this  place  to  make  a  few  practical  obserrK- 
tioDs  OD,  1, the  mode  in  which  an  abstract  should  be  prepared;. 
3,  the  manner  in  which  it  should  be  examined  ;  aad  3,  the  way  id 
which  it  should  he  perused.  Mr.  Preston  has  exhausted  this 
subject  in  his  able  treaUse  on  abstracts  of  title.  His  work  and  my 
own  experience  will  enable  me  to  assist  the  reader  without  at  all 
readeriDg  a  refereaco  to  his  elaborate  work  unnecessary. 
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S.  Formerly  the  title-deeds  theinselves  were  delivered  to  the 
purchaser,  and  hb  solicitor  prepared  the  abstract  at  his  expense, 
and  the  abstract  was  compared  with  the  title-deeds  by  the  counsel 
'before  whom  it  was  laid  (a).  But  the  seller's  solicitor  now  pre- 
pares the  abstract  at  his  expense,  and  the  purchaser's  solicitor 
examines  the  abstract  with  the  deeds  at  the  purchaser's  expense. 
And  a  purchaser  may  insist  upou  an  abstract,  and  is  not  bound  to 
wade  through  the  deeds.  Where  a  seller  undertakes  to  produce 
an  abstract,  and  in  his  declaration  avers  that  he  has  done  so,  that 
allegation  will  not  of  course  be  sustained  by  proof  that  he  deliv- 
ered the  deeds  theinselves  to  the  purchaser  (&). 

3.  A  seller  may  upon  a  suit  for  a  specific  performance  be  com- 
pelled on  oath  to  bring  into  the  Master's  office  oZI  documents  in 
his  possession  or  power  relating  to  the  title,  and  would  not  be 
entitled  to  withhold  them  from  the  purchaser  if  he  reqiured  them, 
yet  clearly  he  is  nol  bound  to  furnish  an  abstract  commeocing 
before  the  proper  period,  whether  the  purchase  is  completed  in  or 
out  of  Court.  Where  circumstaoces  disclosed  by  the  instruments 
abstracted  or  otherwise  known  to  the  purchaser  require  the  pro- 
duction of  any  portion  of  the  earlier  title,  the  true  rule  perhaps  is, 
that  the  seller  must  furnish  an  abstract  of  any  instrument,  how- 
ever ancient,  upon  the  contents  and  construction  of  which  the  titie 
depends,  but  that  where  the  instrument  is  required  simply  to  estab- 
lish a  fact' or  to  negative  an  inference,  it  is  sufficient  to  produce  the 
instrument  itself  as  such  evidence. 

4.  The  abstract  should  be  fairly  written  on  the  usual  paper  (c). 
No  part  of  the  counsel's  attention  should  be  distracted  by  having 
to  make  out  the  handwritiug,  or  by  the  difficulty  of  turning  over 
the  sheets  where  they  are  very  large  and  thin.  In  my  practice  as 
a  conveyancer  I  many  times  refused  to  peruse  papers  illegibly 
written,  or  written  upon  such  thin  large  paper  that  a  long  abstract 
could  not  be  couveniently  perused.  It  is  of  great  importance  to 
a  purchaser  that  no  unnecessary  impediment  should  be  thrown  in 
the  way  of  his  counsel,  who  will  require  all  the  powers  of  his  mind 
for  the  close  and  continued  Investigation  of  a  long  and  complicated 
abstract  of  titie. 

5.  la  Ireland  an  abstract  is  accompanied  with  copies  of  the 
deeds,  to  which  the  counsel  b  separately  referred,  and  he  states  at 
the  end  of  every  reference  that  he  has  perused  the  copy  (d). 

(a)8eeTampIev.Btowii,e  Taunt.  60.        (e)  I  PrMt.  Abetr.  76. 
lb)  Home  V.  'WingBeld,  S  Scott's  N.        (d)  See  p.  7S. 
C.  310. 
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6.  Every  abstract  should  slate  \a  the  heading  whose  title  it  is, 
aDd  for  what  interest ;  and  when  it  is  laid  before  counsel  a  copy  of 
the  agreement  or  coudilions  of  sale  should  be  sent  with  it. 

7.  We  shall  hereafter  consider  at  what  peiiod  tbe  title  should 
*coinnience  (e),  and  the  solicitor  should  be  guided  by  the  established 
rale  in  preparing  an  abstract.  He  should  abstract  every  docu- 
ment upon  which  the  title  depends,  or  upon  which  any  difficulty 
has  arisen.  Wherever  he  begins  the  toot  of  the  title,  be  ought  to 
abstract  every  subsequent  deed,  and  if  he  were  to  suppress  any  by 
which  the  purchaser  should  be  damnified,  he  would  be  answ«able 
for  the  loss.  But  there  is  no  pretence  for  a  plircbaser  requiring, 
or  a  seller's  solicitor  furnishing  an  abstract  of  all  the  deeds  in  his 
possession,  however  ancient:  this  is  nerer  done  by  a  respectable 
solicitor,  and  could  not  be  justified,  nor  could  a  purchaser  insist 
upon  such  an  abstract. 

8.  Where  the  title  is  to  a  leasehold  interest,  and  the  seller  has 
not  protected  himself  from  producing  the  lessor^s  title  (/*),  an 
abstract  of  the  freehold  as  well  as  of  the  leasehold  title  must  be 
fombhed. 

9.  If  the  estate  has  been  taken  in  exchange,  an  abstract  must  be 
furnished  of  the  title  as  well  of  tbe  estate  sold,  as  of  that  which 
was  given  in  exchange  for  it  (g). 

10.  Lands  allotted  under  inctosure  acts  become  liable  to  the 
uses  of  the  estates  in  respect  of  which  they  were  allotted,  and  it  is 
therefore  upon  the  sale  of  such  lands  necessary  to  ftttnish  an  ab- 
stract of  the  title  to  the  original  estates  (A). 

11.  So  upon  exchanges  under  inclosure  acts,  for  the  title  remains 
the  same,  although  it  applies  to  the  new,  and  not  to  the  old  estate. 
It  is  generally  expressly  provided  by  inclosure  acts,  that  the  estates 
taken  in  exchange  shall  become  liable  to  the  uses  of  the  estates 
^ven  in  exchange,  aod  there  is  no  pretence,  although  negative 
words  are  not  introduced,  for  contending  that  the  former  title  of 
the  estate  taken  in  exchange  any  longer  affects  it.  The  general 
inclosure  act  contains  no  stipulation  expressly  making  the  new 
estate  liable  to  the  uses  of  the  old  one  (t)  ;  but  still  the  operation 
of  the  law  would  clearly  be  the  same,  and  there  is  no  reason  why  ■ 
in  this,  any  more  than  in  tbe  other  case,  the  estates  should  remain 

(<)  lafnt.  ch.  10.  (i)   41   Geo.  3,  e.    IM.     See   3  ft  4 

(/)  Ch.  10,  pott.  Witt  4,  c  87,  for  remedying  defecU  tot 

(^)  BMtard'«  caae,  4  Rep.  121 ;  Ke  >  want  of  emrcJiiMat  of  awanl* ;  Cuanu- 

k  9  Vict.  c.  tO«,  1.  4.  jor  c.  Strode,  2  Hyl.  ft  Kae.  706. 
(A)  Set  1  Piest  Abstr.  87.  let. 
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liable  to  the  uses  to  which  they  were  originnlljr  subject.  So  that 
in  everj  such  case  the  title  of  the  party  holdiog  such  estate  is  the 
ooly  one  which  relates  to  it. 

13.  Id  Ulles  under  inclosure  acts,  a  prioted  copy  of  the  act 
should  be  (uroished,  and  the  abstract,  as  far  as  it  relates  to  the 
*inclosure,  should  contain  only  a  reference  to  the  act,  with  an  official 
extract  from  the  award  (k). 

13.  The  power  to  exchange  lands  in  common  fields  is  expressly 
guarded  by  clauses  changing  the  uses  of  (he  lands,  and  taking 
sway  any  right  of  eviction  afler  the  exchange  (I). 

14.  If  the  estate  was  copyhold  and  has  been  enfranchised,  an 
abstract  of  the  lord's  title  to  the  freehold  will  be  required,  as  well 
as  of  the  copyholder's  title  to  the  copyhold  before  its  extinguish- 
ment (m).  The  copyhold  title,  whilst  the  transaction  is  a  recent 
one,  is  still  necessary,  because  unless  it  was  a  valid  one,  the  copy- 
hold might  yet  be  recovered,  and  the  freehold  title  is  just  as  neces- 
sary as  if  the  estate  had  never  been  copyhold,  because  the  titie 
as  freehold  will  altogether  depend  on  the  validity  of  the  lord's 
titie. 

15.  Where  an  allotment  is  made  generally  in  respect  of  all  the 
tenant's  lands,  it  is  necessary  to  make  out  a  title  to  them  all ;  and 
in  some  cases  where  the  original  estates  are  held  under  conflicting 
settlements,  it  may  be  found  impossible  to  do  so  (n). 

16.  Where  an  estate  has  been  purchased  in  parcels  under  dif- 
ferent  titles,  every  title  should  of  course  be  traced  separately,  until 
they  all  unite  in  one  common  title. 

17.  The  general  mode  of  absti-acting  is  to  have  several  inner 
margins,  so  as  to  draw  attention  at  once  to  the  diSerent  parts  of 
the  instruments,  and  particularly  the  parcels  or  description  of  the 
estate  are  inserted  in  the  innermost  margin,  and  frequently  this, 
whicb  is  a  convenience  to  the  counsel  who  peruses  the  abstract,  is 
abused,  and  only  half  the  sheet  is  occupied.  An  abstract  should 
always  have  the  common,  which  is  a  large  margin,  and  all  con- 
versant with  (he  subject  will  agree,  that  this  margin  should  be  lefl 
for  the  counsel  unincumbered  by  any  observations  by  the  solicitor 
not  strictly  necessary. 

18.  Now,  as  to  ^e  mode  of  abstracting  a  deed.     The  parties 

<t)  8e«8  ft  e 'Vict.  c.  113,  B.  3.  (■•)  3ee  King «.  Moody,  2  Sim.  &  Stn. 

<f)  4  &  S  Wm.  4,  c.  30, 1.  21,  26.  578. 

(m)  1  Prest.  Abstr.  205. 
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should  be  stated,  with  their  descriptions,   shortly,  if  deemed  ne- 
cessaiy. 

19.  The  recitals  should  also  I>e  slated  of  the  deaths,  failure  of 
issue,  and  the  likej  which  frequently  renders  further  evidence  of 
those  facts  unaeceasary,  and  sometimes  leads  to  incumbrances,  or 
the  like,  the  instrument  creating  which  is  not  with  the  deeds  (o). 
Recitab  should  be  introduced  as  such  where  they  occur,  and 
*not  as  substandre  statements  of  fact.  The  deeds,  Uc,  already 
abstracted,  may  be  stated  to  be  recited,  but  an  abstract  of  the 
recitals  could  not  be  justified. 

20.  The  witnessing  part  is  always  introduced  as  such.  It  should 
state  the  consideration,  and  the  motive  or  object  of  the  parties  where 
that  is  set  forth  (  p). 

21.  The  granting  part  should  be  stated  in  the  very  words,  but  of 
course  not  repeating  them;  and  the  exact  words  used  in  conveying 
the  estate  unto  the  grantee,  kc,  should  be  slated. 

22.  The  parcels  should  be  stated  accurately,  but  not  at  unneces- 
sary length  ;  and  they  should,  in  subsequent  instruments,  only  be 
referred  to,  unless  a  new  or  some  additional  description  is  introduced , 
which  should  be  stated  (9). 

23.  It  is  not  an  unusual  practice,  where  a  large  estate  is  sold  in 
lots,  to  prepare  one  abstract  including  all  the  parcels,  and  to  fiimisb 
every  purchaser  with  a  copy  of  it,  merely  distinguishing  the  de- 
scription of  his  lot,  and  sometimes  leaving  him  to  discover  it.  This 
is  an  abuse  for  the  sake  of  charging,  and  adds  to  the  purchaser's 
expense  in  fees  to  counsel  and  payments  to  his  solicitor,  as  well  as 
to  the  seller's  expense.     It  is  a  disreputable  practice. 

24.  Any  exception  in  the  deed  relating  to  the  property  sold, 
should,  of  course,  be  abstracted  (r). 

25.  The  habendum  should  be  stated  in  the  very  words  as  regards 
the  grantee,  his  heirs,  Sec,  and  it  will  then  appear  whether  the 
habendum  is  simply  unto  the  grantee  and  his  heirs,  he,  or  unto 
and  Uy  the  use  of  Mm,  ice.  Upon  this  point  the  person  ab- 
stracting should  not  exercise  his  judgment,  but  copy  the  words  (1). 

26.  The  limitations  and  uses  should  be  accurately  stated.  Where 
the  common  words  are  accurately  introduced,  the  efiect  of  them 
only  should  be  stated  (t)  ;  eitates  tail,  therefore,  should  be  stated 

(0)   I  Presl.  AbatT.  63,  vol,  3,  p.  8,        (j)  1  PresU  Abrtr.  68,  81,  90,  9*,  vol. 
*  229 ;  see  OiUett  v.  Abbott,  7  Adnl.  &    3,  p.  31,  40,  212. 
Bll-  783.  (r)  3  Preat.  Abetr.  38. 

(;»)  1  pMt.  Ah«r.  89.  (.)  1  Pre»t.  Abstt.  97,  voL  3,  p.  39. 

(()  I  Prest.  Abrtr.  B9,  \<U.  117,  121, 
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as  such,  and  the  precise  words  of  limitation  not  introduced  ;  but 
every  limitation  out  of  the  common  course,  aod  erery  proviso  de- 
feating or  abridging  any  limitation,  should  be  accurately  stated. 
Where  the  provisoes  are,  although  complicated,  yet  common  ones, 
•nd  the  event  provided  for  has  not  happened,  they  should  only  be 
referred  to  ;  for  example,  a  proviso  for  shifting  the  estate  from  the 
elder  branch  to  the  younger,  if  the  former  should  acquire  another 
estate,  should  be  stated  in  a  few  words  where  it  never  operated ; 
but  it  should  not  he  altogether  omitted  although  the  event  did  not 
arise. 

*27.  Provisoes  for.cessets  of  terms,  where  they  are  considered  to 
have  operated,  should  be  fully  stated  (u). 

-28.  If  there  are  any  trusts  they  should  be  stated,  with  all  the 
conditions  and  requisitions  attached  to  them,  unless  they  never 
arose,  in  which  case  the  &ct  should  be  stated,  and  the  trusts  sim- 
ply referred  to. 

29.  Powers  should  be  stated  shortly,  unless  tbey  have  been 
exercised,  as  in  the  case  of  a  power  of  sale  and  exchange,  or  power 
to  appomt  new  trustees,  the  material  parts  of  which  should  be 
stated  where  it  has  been  executed.  A  power  to  lease  seldom 
requires  to  be  more  than  referred  to.  So  powers  to  trustees  to 
give  receipts  need  only  he  stated  In  tht»e  words,  unless  where  the 
purchaser  is  to  pay  his  money  under  that  authority.  Where  there 
is  such  a  power,  the  trusts  of  the  money  are  oot  to  be  stated  (x), 
or  ooly  shortly. 

30.  The  usual  coveoants,  for  example,  the  common  covenants 
for  title,  should  be  referred  to  as  such,  but  any  special  matter 
should  be  abstracted.  Frequently  the  coveoants  disclose  incum- 
brances not  noticed  elsewhere.  Covenants  to  produce  deeds  in 
like  manner  contain  references  to  deeds  not  with  the  title.  The 
seller's  solicitor  is  bound  to  abstract  them  fairly  (y). 

31.  When  the  instrument  is  fairly  abstracted,  it  should  be  stated 
with  accuracy  by  whom  it  is  executed  (ar),  and  if  by  attorney,  that 
fact  should  be  stated,  and  the  power  should  be  abstracted  shortly. 
Where  livery  of  seisin — as  upon  a  feofiinent,  or  enrolment,  as  upon 
a  bargain  and  sale — ^is  required,  the  fact  and  date  should  be  cor> 
rectly  stated  (a).     If  the  deed  be  in  execution  of  a  power  requiring 


8  ft  9  Vkt.  c  113. 

ViCL  c.  lOfi. 
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witoes3«s,  the  form  of  the  attestation  and   the  number  of    Vrit' 
Besses  should  be  stated  (&). 

33.  Where  9.  receipt  is  eodorsed,  that  should  be  stated,  and  by 
whom  it  i&  signed  (c). 

33.  If  the  estate  is  in  a  register  county,  the  fact  of  registry 
should  be  regularly  stated  (1). 

34.  In  cases  of  intestacy  of  freehold  estates,  it  is  desirable  to 
state  how  the  intestacy  is  proved,  as,  for  example,  by  letters  of 
admioistraUfU),  which  are  the  best  proof.  And  generally  all  tbe 
evidence  in  support  of  facts  recited  or  stated  should  be  referred  to. 
It  will  be  sure  to  be  inquired  for  if  not  referred  to,  and  that  leada 
to  additional  labcv  and  expense. 

*35.  In  abstracu  of  title  to  leaseholds,  tbe  deduction  should  be 
regularly  made  out  from  the  original  lease  by  the  as^gnments  or 
by  recitals,  which  in  some  cases  will  supply  the  loes  of  assign- 
ments (d),  and  by  probates  and  letters  of  administration  in  courts 
of  competent  jurisdiction  (e). 

36,  Id  the  case  of  renewable  leaseholds,  it  must  be  shown  how 
the  old  leases  for  a  reasonable  period  were  settled,  in  order  to 
prove  that  the  new  leases  are  not  aSected  by  any  equity  {/)• 

37,  The  creation  of  terms  of  years  assigned  to  attend  tbe  inher- 
itance should  be  shown  by  the  abstract,  but  tbe  btermediate 
assignments  may  be  abstracted  very  shortly  (g), 

38,  In  cases  of  a  title  by  descent,  tbe  best  proof  by  letters  of 
administration,  leases,  assessments  to  land-tax  or  the  like,  should 
be  obtamed,  but  hereafter  titles  witlun  tbe  range  of  the  late  stat- 
ute (A)  will  not  require  to  be  carried  back  in  order  to  show  who 
vfas  the  first  purcbi^er  (t).  But  in  every  case  a  regular  pedigree 
should  be  produced  properly  vouched. 

39,  In  abstracting  wills,  where  the  usual  technical  terms  are  not 
used,  it  b  necessary  to  state  the  exact  terms  of  the  devise,  and 
all  modifications  of  it,  by  proviso  or  otherwise,  should  be  accurately 
ttEtted  (k). 

40,  Acts  of  pailiament  generally  may   be  concisely  stated,  be- 

(frt  8  PiMt.  Ab«tT.  371.  (s)  1  Pn»t.  AbrtT.  25,  148,  pmt.    6e« 

(<s)  I  Pmt.  Abati.  72,  165,  29B.  DOW  8  &  8  Viot.  c.  112. 

ill)  Ch.  10,  poit ;  MB  Doe  e.  Mspl^  (A)  3  &  *  WilL  i,  o.  IM,  poit,  ch.  II. 

3  Billg.  N.  C.  832.  (0  1  PcMt.  ATxtr.  23.  48. 

(«)  1  Pnat.  Abatr.  II.  (k)  1  Pxett.  Abstr.  178. 
(/)  Ch.  10,  poili  1  Prsit.  Abrtr.  14. 

(U  The  statutea  of  tlie  Mreral  States  require  the  record  of  deeds  of  laud  in  all 
c»el.  4  Kent  (Sth  ed.)  456 ;  2  Crnue  Dig.  by  Mr.  Qreanleat  lit  33,  Ch.  20, 
{1,  note,  i'iO  note,  4  voL  p.  S*S,  66S. 
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causa  there  is  mostly  a  piiDted  copy  with  the  title  which  can  be 
read  with  facility,  and  may  thererore  with  propriety  be  seat  with 
the  abstract  and  referred  ta 

41.  Judgments,  crown  debts,  and  the  like  should  be  stated  suc- 
cinctly. This,  however,  is  seldom  dose,  but  the  purchaser  is  left 
to  discover  such  iDCurabnaces  by  search  or  in^iiy ;  but  now 
that  judgmeals  are  made  an  actual  charge  upon  the  property,  it 
may  not  be  safe  for  the  seller's  solicitor  to  withh<M  a  statement  of  ' 
tbem(/)- 

43.  No  particular  directions  can  be  usefully  given  as  to  decrees. 
The  nature  of  the  question  will  point  out  whether  it  is  necessary 
to  do  more  than  abstract  the  date,  parties,  and  declaratory  part 
of  the  decree.  Where  there  is  a  reference  to  the  Master  impoi^ 
tant  to  the  title,  the  result  should  be  stated,  with  the  order  or  decree 
on  further  directions  (m). 

43.  CommissioBs  of  bankrupt,  or  fiats  iu  bankruptcy,  are  usually 
*stated  shortly,  aud  if  the  bankruptcy  is  of  recent  date,  and  the 
bankrupt  do  not  concur  in  the  conveyance  by  his  assignees,  the 
purchaser's  solicitor  inspects  the  proceedings  as  to  the  trading  act 
of  baolmiptcy.  Sec  (n).  Now  the  property  vests  in  the  assignees 
for  the  time  being  without  any  conveyance  (o). 

44.  We  have  already  seen  that  the  seller's  solicitor  would  be 
perscmally  responsible  for  suppressing  an  incumbrance  (p).  And 
whilst  preparing  an  abstract  be  cannot  be  too  careful  in  liimishing 
the  purchaser  with  the  real  state  of  the  title. 

45.  The  purchaser's  solicitor  is  bound  to  examine  the  abstract 
with  the  deeds  (f),  and  if  he  were  by  n^ligeoce  to  overloc^  an 
important  provision  by  which  his  client  should  be  damnified,  he 
would  be  answerable  for  the  loss.  The  examination  of  an  abstract 
ought  never  to  be  left  to  an  incompetent  person:  all  that  such 
a  person  can  do  is  to,  see  that  what  is  abstracted  b  correctly 
stated  ;  he  can  form  no  opinion  of  the  materialiiy  of  what  is 
omitted  in  the  abstract,  aud  yet  one  great  point  is  to  look  through 
the  whole  of  the  instrument  in  order  to  ascertain  that  there  is  no 
proviso  or  declaration,  or  limitation  over,  which  qualifies  or  re- 
stricts the  portion  of  the  instrument  abstracted ;  and  the  descrip- 
tion of  the  parties,  or  an  exception  in  the  operative  part  of  the  deed, 

(Ci  Ch.  12,  pott.  (o)  1  4  2  Wm.  *,  e.  fi6,  i.  26. 

(«t)  1  Pitat.  Abttc.  18S.  (;i)  Tclrod.  chapter. 

(f>)  1  Praat.  Abitr.  1S7.  (?)  Sect.  S,potU 
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or  fraqueotly  in  the  ooTenaots  for  title,  leads  to  iticombranoes 
or  settlements  which  hare  not  been  disclosed.  In  the  case  of 
wills,  particularly,  the  solicitor  is  bound  to  read  through  the 
whole  win.  Upon  him  devolves  the  dutjr  of  seeing  that  the  evi- 
dence is  w4Mt  it  purports  to  be,  and  that  the  deeds  and  wills  are 
^y  attested,  and  the  receipts  on  the  deeds  property  endorsed  and 
signed.  An  estate  has  been  lost  principally  frinn  the  maaner  in 
which  the  receipt  was  efldorsed,  which  would  have  led  a  vigilant 
purchaser  to  inqinre  fiirther,  when  he  would  have  discovered  the 
ftaud  which  had  been  comiiiitted  (r).  He  should  also  see  that  the 
■Qodem  deeds  are  duly  stamped  (a). 

46.  If  the  abstract  is  on  the  face  of  it  property  framed,  which 
a  oompelent  person  will  be  able  to  telt  at  a  glance,  tbe  esamina- 
tion  of  it  may  be  delayed  until  af^r  tbe  nbstmct  has  been  perused 
by  couDsel,  when  he  can  at  once  ascertain  the  COTfectness  of  the 
absbaet,  and  investigate  the  points  suggested  by  tbe  counsel  (t), 

*47.  Sometimes  a  sdicitor  enters  into  a  discussion  upon  a  title, 
which  generally  ends  by  a  reference  to  counsel,  and  often  by  « 
Chancery  sint.  Unless  a  solicitor  is  competent  to  direct  his  client 
thtxxighout,  a  recourse  to  counsel  at  once  will  save  both  time  and 
money. 

(r)  Kennedj  t>.  Ctiaan,  3  Uyl.  &  Kee. 


SECTION  II. 

or    PEBUSIHO    ABSTRACTS. 


1.  Penual  at  ttnt  tUling. 

>.  Nolf. 

S,  Hem  to  bt  paruttd. 

e.  Pareeli. 

J.  Datti :  nam  lam. 

S.  Riidmiie, 

9.  Ofit»  ccpiN.  aztnKd,  prabaltM,  ^c 

ID.  Pt^ffnt :  cart\fieat»t ;  rtetipU. 

II.  Rtgiitry :    tnnAnent:    txieatim: 


12.  Ntgativt  amtewt. 


13.  Seaniu. 

14.  Omri  nU*. 

15.  Exptnt*  of  uarcAM. 

16.  Pearr  of  attomg, 

17.  Bvidmet. 

18.  Peiignn. 

19.  R»eitid*efj>tdi9rta. 

20.  Evidena  of  padufree. 

21.  Etgutrict  of  Urli. 

22.  Marriaga :  i^itimaeg, 
28.  Saitr'tgnima. 

24.  Bn^iai't  errtileatt. 


L.  Ii4  regard  to  Uie  best  mode  ^  perusing  an  abstract  by  coouse] 
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opmiODS  differ,. and  I  will  not  presume  to  decide  (n).    ISat  I  will 
umply  state  what  always  appeared  to  me  the  best  mode. 

2.  Ih  the  first  place  the  perusal  should,  if  the  length  of  the  ab- 
stract will  peimit  of  it,  be  finished  at  one  sitting,  although  any 
difficult  poiot  of  law,  the  whole  bearing  of  which  is  ascertained, 
may  properly  be  reserved  for  further  and  separate  condderation. 

3.  It  is  not  useful  to  malie  oiany  notes,  for  they  often  distract 
the  atteoUoa.  In  one  instance  a  counsel,  in  perusing  an  abstract, 
actually  inserted  a  note  in  the  margin  opposite  to  a  deed  with  a 
serious  defect,  stating  it  to  be  what  it  ought  to  have  been,  and  so 
the  ohjectioo  was  missed.  His  mind  was  engaged  in  making  the 
note,  and  as  he  knew  bow  the  instrument  ought  to  have  been 
framed,  he  inserted  what  was  not  contained  in  the  abstract, — 
a  fatal  error,  but  one  not  unlikely  to  occur  in  a  moment  of  ab- 
sence. 

4.  S^ll  a  man  should  not  incumber  himself  with  unnecessary 
^details.  He  may  save  himsdf  much  unnecessary  labor  by  a 
little  method.  He  should  have  a  book  in  which  he  should  write 
his  opinion,  and  there  should  be  a  margin.  He  should  write  his 
opinion  as  he  proceeds,  reserving,  if  aecessaiy,  any  important 
point  for  subsequent  consideration.  In  the  margin  be  should  note 
every  term  of  years  created,  and  every  assignment  of  it ;  thus 
1,000  years  ~        -        -        -        -        -        -     fol.     6. 

fbl.  18. 

(bl.  30. 
Nothiog  more  ii  reijuisite  where  there  is  a  regular  deduction,  and 
he  can  at  once,  when  he  comes  to  deal  with  the  terms,  refer  to  the 
title  to  them  separately.  Where  there  is  a  long  deduction  <^  a 
legal  estate  of  inbeciunce,  he  may  pursue  the  same  method.  K 
the  title  he  complicated,  he  may  leave  a  blank  page  in  his  hook 
for  references  to  the  abstract,  and  queries  to  be  considered.  With 
some  such  exceptions  he  will  find  it  the  best  and  surest  method  of 
arriving  at  a  just  conclusion,  to  trust  to  his  view  of  the  title  on  the 
face  of  the  abstract  itself,  without  incumbering  himself  with  or 
relying  upon  notes. 

5.  It  may  sometimes  be  usefiil  to  glance  the  eye  over  the  ab- 
stract in  the  fint  place,  in  order  to  obtain  a  general  view  of  the 
title,  and  experience  will  rapidly  point  out  when  a  subsequent  part 
of  the  abstract  may  be  looked  into  advantageously  before  its 
proper    turn ;    but,   speaking   generally,    an    abstract    should   be 

(y)  1  Pntt.  AbMi.  208,  vol.  3,  p.  U,  t«l,  2«1. 
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perused  bnt  once,  and  that  mce  efiectually.  The  party  sbotdd 
never  pass  on  until  he  thoroughly  comprehends  what  he  ha? 
already  read  ;  the  advancing  m  a  difficult  title,  in  order  to  com- 
prehend what  you  bare  passed  and  do  not  anderetaod,  often  lead? 
to  iosunnountable  difficalUes. 

6.  It  is  the  duty  of  counsel  to  see  that  the  parcels  are  correct 
in  the  sereral  instruments,  and  this  particularly  skmuld  be  followed 
up,  step  by  step,  when  the  descriptions  can  often  be  detected  and 
reconciled,  whilst  upon  a  general  view  of  thera  it  may  be  deemed 
impossible  to  connect  tfaem. 

7.  In  perusing  an  abstract,  it  should  not  t>er  taken  for  granted 
that  the  dates  are  chronologically  arranged,  but  the  fact  should 
be  ascertained,  although  this  will  not,  as  to  new  titles,  often  bn 
important  now  that  a  will  is  allowed  to  operate  on  after-acquired 
property  (z).  And  now  counsel  should  keep  constantly  in  view 
the  recent  statutes  altering  tbe  law  of  dower  (a),  descent  (h), 
*wiUs  (c),  escheat  (d),  illusory  sppcnntments  (e),  executors  (/),  tbe 
substitution  for  recoveries  act  (g*),  the  new  statute  oflinutations  Qi), 
the  new  acts  for  amending  thff  law  of  real  property  (i),  and  the 
act  to  render  the  assignment  of  satisfied  terms  unnecessary  (/). 
In  most  cases  he  will  have  to  consider  the  eariy  title  with  reference 
to  the  old  law,  and  the  recent  title  with  reference  to  the  new, 
and  some  caution  will  be  necessary  not  to  coofound  them 
or  the  periods  over  which  they  operate ;  and  the  provision  made 
by  statute  in  favor  of  purchasers  as  regards  voluntary  settle- 
ments, and  settiemeots  with  power  of  revocation  (fc),  cecoveiies  {/), 
unregistered  deeds  (in),  bankruptcy  (n),  judgments  (o),  crown 
debts  (p),  should  also  be  kept  in  view. 

8.  Counsel  as  he  proceeds  in  perusing  the  abstract,  shotdd  callr 
HI  the  margin,  for  evidence  of  facts  which  he  supposes  will  readily 
be  produced  ;  for  example,  letters  of  admioistratioD,  as  evidence  of 
intestacy  ;  office  extracts  from  wills,  to  prove  the  appointment  of 
executors  and  probate  by  tfaem,  as  such  inquiries  in  the  mar^n 
will  enable  him  to  ccHifine  his  o[Mnion  to  points  of  importance. 

ri)  Ch.  11,  lect.  3,; 


(a)  3  ft  t  WiU.  4,  e.  lOfi,  poil.  eta.  11, 

(A)  3&4  Will.  4,c.  27,po.<,ch.  11 «.  5. 

1. 

(i)  7  ft  8  Vict,  c  78  i  8  *  »  TTwt.  c.  108, 

(6)  3  &  4  WilL  4,  c.  106,  port.  oh.  11, 

LJ)  8  ft  9  Vict.  0.  112. 

Ik)  Ch.  21,  B.  1,  pot. 

(OlVi«.  o.a8,port.ch.  11,8.  8. 

iO  lb. ».  7. 

(<)  1  &  6  WaL  4,  c.  23. 

(«)Ih...6. 

it)  1  WUL  4,  c.  4S. 

{»/ib...a. 

(/)  1  WilL  4,  c.  40. 

(o)Ib.».*. 

(J)  3  &  *  Will.  4,  c  7*.  (Wrt.  ch.  11, 

(P)  lb.  ^  9. 
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9.  So  vhere  the  original  documents  cannot  be  obtained,  he 
should,  as  he  proceeds,  require  to  be  produced,  the  probate  w  an 
office  copy  of  a  will  affecting  a  real  estate,  but  not  a  resort  to  the 
original  will  without  some  strong  ground  for  suspicion.  If  it  has 
not  been  proved,  which  a  will  of  real  estate  need  not  be(l),  of  course 
tbe  will  itself  should  be  produced.  He  should  also  call  for  office 
extracts  from  fines  and  recoveries,  and  from  awards  under  inclosure 
acts,  and  an  attested  copy,  esamiued  with  the  roll,  of  an  act  not 
made  a  public  one,  or  a  printed  copy  of  it  made  evidence  (9). 
Where  the  estate  is  leasehold,  or  tjie  title  is  to  be  shown  to  a  term 
of  years  carved  out  of  the  inheritance,  which  he  must  consider  in 
pmat  of  title  as  a  leasehold,  the  probate  is  the  proper  evidence,  for 
the  will  itself  is  insufficient,  or  an  office  extract  if  the  probate  can- 
not he  obtained.  In  a  title  to  an  attendant  term,  it  is  rarely  that 
the  probate  can  be  obtained.  He  must  also  see  that  the  probates 
or  letters  of  administration  issued  out  of  the  proper  court,  and  that 
the  chain  of  representation  is  not  broken,  for  an  administration  to 
•an  executor  will  not  carry  on  the  title  any  more  than  an  executor- 
ship will  to  an  administrator. 

10.  So  certificates  of  marriages,  births,  baptisms,  should  he 
required  to  verify  a  pedigree,  and  certificates  of  burial  to  prove 
the  deaths  of  parties,  and  the  last  receipt  or  other  sufficient  evi- 
dence of  the  payment  of  an  annuity  or  jointura  which  has  recently 
ceased  by  the  death  of  the  party  entitled  (r). 

11.  As  counsel  proceeds,  he  should,  where  the  fact  is  not  stated, 
inquire  in  the  margin  whether  the  deeds  in  a  register  county  have 
been  registered,  which  will  he  proved  by  the  certificate  indorsed  ; 
whether  bargains  and  sales  have  been  enrolled  within  six  lunar 
months,  which  will  be  proved  by  the  indorsement;  whetiier  instru- 
ments executed  under  powers  have  been  executed  propeHy,  and  he 
should  point  out  in  the  inquiry  the  proper  mode  of  execution  ;  for 
example,  "  I  presume  this  deed  is  attested  by  two  witnesses,  and 
that  the  attestation  contains  the  words  signed  and  sealed."  And 
in  future  he  must  inquire  whether  wills  made  in  execution  of  a 
power  since  the  1  Vict.  c.  26,  are  attested  by  two  witnesses,  and 
whether  they  were  executed  whilst  both  were  present ;  he  should 


(1)  It  ii  otherwiM  in  numy  of  the  Unitod  States.   1  JBrmon,  Vnils,  (2d  Am.  ed.) 
211,  212. 
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never  rely  upcm  the  statement  io  an  abatract,  that  the  insbument' 
was  duly  executed,  but  he  should  inquire  intp  tiie  requisite  ceremo- 
nies, unless  it  is  a  common  deed,  in  which  case  he  may  be  content 
with  the  stateqient. 

12.  He  should  also  make  inquiries  in  the  margin  as  he  proceeds, 
for  the  purpose  of  obtaining  an  answer  in  the  negative ;  for  example, 
a  power  to  charge  a  sum  of  money  is  stated  in  abstractiug  a  settle- 
ment, but  no  trace  of  its  having  been  executed  appears  in  the  ab- 
stract. The  inquiry  should  be,  Was  this  power  executed  ?  The 
answer,  as  he  may  anticipate,  wjjl  be.  It  was  not.  The  object  of 
the  inquiry  is  to  cast  upon  the  seller  and  his  solicitor  the  respon- 
siblHty  of  staling,,  and  therefore  of  ascertaining  the  fact,  and  for 
which  statement  they  would  be  responsible.  Such  an  inquiry  has 
often,  moreover,  led  to  the  production  of  a  deed  which  it  had  been 
intended  to  suppress,  and  it  leaves  to  the  seller  or  his  solicitor  no 
excuse  for  his  fraud  or  negligence,  if  an  appointment  really  was 
made,  and  created  an  incumhrauce  still  in  existence. 

13.  He  should  direct  generally  the  usual  searches  to  be  made  ; 
for  example,  for  judgments,  crown  debts,  annuities,  and,  if  deemed 
necessary,  the  insolvent  court  should  be  searched,  and  of  course 
the  register  office,  where  the  estate  lies  in  a  register  county  ;  but 
the  extent  of  search  must  be  very  much  guided  by  the  station  and 
character  of  the  vendor,  althou^  we  shall  hereafter  have  occasioa 
*to  consider  this  matter  more  in  detail :  the  purchaser  should  never 
rely  solely  upon  having  the  deeds  delivered  up  to  him  ;  they 
would  not  protect  him  against  judgments  or  the  like,  and  often 
not  against  mortgages,  or  against  an  annuitant  who  might  not  be 
postponed,  simply  on  the  ground  of  leaving  the  6tle-deeds  in  the 
bands  of  the  grantor,  for,  generally  speaking,  the  titl»-deeds  are  not 
delivered  to  an  annuitant  (*). 

14.  He  should  likewise  direct  the  court  rolls  to  be  searched,  id 
order  to  ascertain  that  no  documents  have  been  omitted :  indeed  it 
has  been  said,  as  we  shall  see,  that  the  court  rolls  are  notice  to  a 
purchaser  (f). 

15.  Where  a  particular  piece  of  evidrace  is  known  to  exist,  of 
course  the  seller  is  bound  to  produce  it,  —  for  example,  a  certificate 
of  a  marriage,  —  and  the  purchaser's  solicitor  is  never  directed  to 
search  for  it ;  but  where  it  is  not  ktiown  whether  there  are  not 
suppressed  incumbrances,  such  searches  are  directed  for  the  pur- 

It)  But  EM  BemBTd  c.  Uraugbit,   1        (1)  Vide  ch.  23,poit. 
Hollor.  38. 
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chaser's  own  satisfaction,  and  he  bears  the  expense  of  them,- un- 
less the  contract  goes*off  by  the  seller's  defeuU  or  want  of  title, 
and  then  he  may  recover  the  expense.  A  purchaser,  if  he  please, 
fliay  asic  the  seller  whether  there  is  any  incumbrance,  — judgment, 
crowD  debt,  annuity,  or  the  like, — and  may  rest  upon  the  stat«Dent, 
if  he  chooses  to  depend  upon  the  seller's  veracity  or  solvency.  The 
question,  however,  should  always  be  asked  of  the  seller  before  the 
purchaser's  soHcitor  makes  any  search,  for  if  the  answer  be  in  the 
negative,  which  the  subsequent  search  proves  (o  be  untrue,  the 
seller,  it  is  apprehended,  would  be  bound  to  pay  the  expense  of  the 
search,  for  the  search  would  then  he  proved  to  have  been  necessary 
not  simply  for  the  purchaser's  satisfaction,  but  for  making  out  the 
real  state  of  the  vendor's  title :  this,  however,  b  never  insisted  upon 
in  practice. 

16.  If  a  deed  was  executed  by  attorney,  he  should  require  the 
production  of  the  power  of  attorney,  and  evidence  that  the  prin- 
cipal was  alive  when  the  deed  was  executed  by  thu  attorney  (u). 

17.  It  is  the  duty  of  the  conveyancer,  In  perusing  an  abstract, 
although  the  labor  generally  falls  upon  him  upon  a  re-perusal,  to 
consider  the  evidence  necessary  to  support  the  title.  In  general, 
no  difficulty  arises.  The  sort  of  evidence  required  to  support  a  title 
b  known  to  all,  and  consists  mostly  of  office  and  attested  copies, 
or  extracts,  where  the  originals  cannot  he  obtained  ;  and  where  it 
is  necessary  to  prove  the  root  of  the  title,  or  any  intervening  portion 
of  it,  without  the  ctHnnion  evidence  of  coDveyauces,  mortgages,  or 
*wilb,  leases,  land-tax  assessments  and  poor's  rates  are  resorted  to, 
in  addition  to  affidavits  of  old  inhatutants. 

IS,  Pedigrees  are  generally  readily  proved,  where  the  possession 
has  gone  according  to  them ;  the  difficulty  arises  where  a  person 
claims  as  heir  under  a  long  pedigree,  which  has'no  other  connexion 
with  the  title  (I).  Long  practice  makes  men  particularly  cautious  in 
accepting  such  a  title,  for  it  is  often  as  difficult  to  point  out  a  defect 
in  it  where  there  is  no  contest,  as  it  is  to  defend  it  where  there  is ;  for 
a  question  of  identity,  legitimacy,  seniority,  or  a  failure  of  issue,  may 
at  once  destroy  a  pedigree  when  the  real  claimant  appears,  although 
on  the  face  of  the  pedigree  all  appeared  to  be  correct ;  and  in  some 
cases  porUons  of  the  real  pedigree  have  been  fraudulently  omitted, 

(i.)Videch.  18,8.  l.port. 

(I)  How  fax  a  pedigree  is  ilB<df  eridonie,  see  Dnviea  &  Lowndn,  7  Scott,  N.  B. 
140. 
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and  \a  others  the  registries  themselves  have  been  frauduleatly  altered. 
Counsel,  therefore,  caoDOt  be  too  much  upon  th^r  guard  ;  and  yet, 
unless  some  reasonablo  doubt  can  be  thrown  on  the  pedigree,  the 
purchaser  may  be  compelled  to  take  the  title,  and  the  very  circum- 
stance of  resisting  the  seller's  right  may  lead  to  a  claimant.  Id 
tracing  a  pedigree,  the  late  act  altering  the  law  of  descent  should 
be  kept  in  view,  as  it  in  many  cases  alters  the  descent  (x). 

19.  Recitals  in  deeds  of  a  pedigree  are  entitled  tA  great  w^ght 
where  the  possession  is  enjoyed  according  to  the  pedigree  ;  but  in 
a  case  (t/)  where,  after  estates  for  life,  an  estate  tail  was  created  by 
a  will  dated  in  1132,  and  the  first  tenant  for  life  died  in  1747,  and 
trustees  in  the  will  under  a  power  entered  into  possession  to  ruse 
a  legacy,  and  in  1750  created  a  terra  of  years  by  way  of  mortgage 
to  secure  what  remained  due,  and  until  1793  do  person  entitled 
under  the  will  enjoyed  the  estate  or  made  any  claim  to  it ;  but  in 
that  year  certain  persons  residing  abroad  claimed  as  issue  in  tail, 
and  executed  deeds  in  which  their  title  under  the  will,  io  default  of 
issue  of  a  previous  devisee,  was  recited,  and  by  which  deeds,  and  a 
fine  and  recovery,  they  conveyed  to  a  purchaser  in  fee,  and  the 
purchaser  af^rwards  obtained  an  assignment  of  the  mortgage  term 
from  the  personal  representative  of  the  mortgagee,  and  the  posses- 
sion, from  1793  to  1826,  a  period  of  33  years,  had  remained  undis- 
turbed ;  upon  a  bill  filed  for  a  specific  performance  against  a  sub- 
sequent purcbaser,  the  Master  thought  the  title  bad,  And  the  Court 
confirmed  bis  opinion  ;  for  the  recitals,  whatever  effect  tbey  migbt 
have  against  the  parties  to  the  deeds,  could  not,  as  against  third 
'parties  be  any  evidence  of  the  pedigree.  If  evidence  had  been  gives 
that  possession  had  followed  and  accompanied  the  pedigree,  if 
between  1747  and  1793  a  possession  had  been  shown  passing  from 
father  to  child  under  the  entail  created  in  1792,  that  enjoyment 
would  have  been  a  strong  circumstance  to  prove  that  the  persons 
named  in  the  pedigree  did,  in  fact,  fill  the  characters  which  it  was 
in  1793  alleged  that  they  did  fill.  With  nothing  but  (be  recitals  of 
the  deeds  executed  in  1793,  the  conveyance  to  the  purchaser,  and 
the  subsequent  enjoyment  under  that  conveyance,  with  no  proof  of 
the  pedigree  on  which  the  title  depended,  or  of  possession  from 
1747  to  1793,  according  to  that  pedigree,  the  Court  could  not  say 
that  this  was  a  title  which  a  purchaser  would  be  compelled  to  accept. 

(x)  Poit,  ch.  1 1,  SBct.  a.  Tho  new  act  Will.  *,  c.  86. 
fai  registering  birtha  is  Q  &  7  WiU.  i,        |y)  Fort  v.  Clnike,  1  Kusb.  601 ;  toe 

c  36,  and  the  now  marriage  act,  6  &  7  pint,  soct.  i. 
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20.  Of  course  every  link  in  the  chaio  of  the  pedigree  should  be 
proved,  as  the  marriage  of  the  parents  and  the  baptism  of  the  son, 
and  the  certificate  of  the  burial  of  the  father,  or  the  probate  of  hb 
will,  or  letters  of  adimnbtration  to  him,  in  order  to  prove  the  son's 
right  to  an  estate  by  descent  Irom  his  father ;  and,  where  she  was 
dowable,  proof  of  the  mother's  burial*  and  the  discharge  of  her 
arrears  of  dower,  if  recently  dead,  should  be  required,  and  inquiry 
should  be  made  af^er  any  settlement  executed  by  either  father  or 
son.  The  proof  of  failure  of  issue  of  an  elder  branch,  as  of  a  first 
SOD,  is  often  slight  and  depending  upon  affidavits ;  but  weight 
may  be  given  to  such  evidence  where  the  possession  of  the  estate 
has  gone  with  the  pedigree  produced. 

21.  The  new  reg^ters  will  in  most  cases  supply  what  the  old 
registries  did  not,  the  time  of  birth  of  the  parUes  ;  but  considuing 
how  wide  a  door  this  opens  to  fraud,  it  will  not  hereafter  be  safe  to 
place  too  much  reliance  upon  them. 

22.  Presumptions  of  marriages,  and  therefore  of  legitimacy,  and 
of  deaths  without  issue,  may  often  be  made  in  a  court  of  law 
between  contending  parties,  where  a  purchaser  would  not  be 
compelled  to  take  such  a  title  (z),  and  yet  the  Court  has  directed 
the  seller's  pedigree  to  be  tried  in  an  issue  between  him  and  the 
jnirc  baser. 

23.  A  seller  cannot  himself  prove  a  fact  upon  which  the  title 
tJepends  (a). 

24.  The  certificate  of  a  stockbroker,  that  a  fund  stands  in  the 
books  of  the  Bank,  is  not  sufficient  evidence  of  that  fact  as  against 
a  purchaser  (b). 

25.  It  would  be  useless  to  give  any  forms  of  abstracts,  because 
every  one  having  occasion  to  draw  one  can  obtain  precedents,  and 
^x)minoQ  attention  to  the  rules  will  readily  enable  the  practitioner 
to  correct  the  faults  of  the  precedent  before  him.  But  he  will 
best  draw  an  abstract,  and  he  best  peruse  it  when  drawn,  who 
most  understands  the  operation  of  the  instruments  themselves. 


(i)S«po.i,  eh.  10. 

(o)  Hot»on 

.  Bell,  S  Binv.  IT. 

(l)S.C. 

Vol.  I. 
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SECTION  m. 

OV    COMPARING   THE    ABSTBACT    WITH    THE   DOCDMENTB. 


„  Abttnut,  i^en  annplile. 

I.  JVb  m^iry  in  mii  wAttAtr  pnfect. 

t.  .icceptanoi  ofahatraci. 

,  14.  AuA-MMd  oiifmet  iy  eonAwct. 

i.  CfAttitltofatmantimiammm. 

:,  for  tehat  pvrpOMt  abltract  detitered, 

'.  PurcAatar'i  property  in  U. 

.  fi^Uar  to  fradHM  (Aa  <fe«dt. 

I.  Place  Jbr  txatiwtatien, 

I.  JJ  a  Mirdpanon't. 

.  j1^  a  tOttanet,  iMtr  topai/  Mpffue. 

:.  Soinmltby  oourf. 

.  ^jr<n(  in  London  ia  txamin*  aittract. 

.  SoaMg  T.  Atff :  verifyiaff  aitfroet. 

I.  PurcAoMf  DM  tound  to  go  to  reeord 


IS.  Oran<.^«<»  tAc  Croten: 

tithit :  tithe  rmlchargit. 
IT.  jVoftee  to  ptrduaer  of  piaa  of  pio- 

18.  Selhr/tavatg  atvenani  toprodua  detdt 

tnujf  produa  them. 

19.  Prnmua  to  pnxJuM  (Jwifi. 

20.  i>Md>  bttned  afier  examinatiott. 
23.  Capiet  a/ comt  ToO. 

23.  Abatmff  to    t«  tzaminerj  ba/an  pvp- 

21.  £ip«ue  o^emnunolKm  isAsn  no  fitb. 
2S.  PuTTAater  negtetting  to  aJifor  daai» 


We  hare  stUI  to  connder  when  the  abstract  is  considered  to  be 
complete,  and  where  the  deeds  should  be  produced  in  order  to  bo 
examined  with  the  abstract  {a).  And  whilst  we  are  upon  the 
latter  subject,  we  may  consider  not  only  the  general  questtoa  of  a 
purchaser's  right  to  the  title-deeds,  and  the  rules  of  the  courts  in 
enforcing  their  production,  but  also  the  purchaser's  right  to  attested 
copies,  and  a  covenant  to  produce  the  originals,  and  whether  die 
latter  covenant  will  run  with  the  land. 

I.  The  abstmct  ou^t  to  mention  every  incumbrance  whatever 
acting  the  estate,  and  should,  therefore,  contain  an  account  of 
erery  judgment  by  which  it  is  afibcted  (A) ;  but  equity  cmisiders 
it  complete  whenever  it  appears,  that  upon  certain  acts  done,  the 
legal  and  equitable  estates  will  be  in  the  purchaser;  which  may 
be  loog  before  the  title  can  be  com{Jeted  (ir).  And  even  at  law, 
*where  a  tenant  was  described  in  the  contract  as  tn  possession 
under  a  lease,  which  operated  merely  by  estoppel,  as  the  tnort- 
gagee  did  not  concur  in  it,  the  title  was  deemed  good,  as  the 
■eller  was  ready  to  procure  a  re-conveyance  from  the  mortgagee,  so 

(a)  See  section  1,  ivpra. 
W  Richftrds  v.  Barton,  1  Eap.  Ca.  208. 
\e)  See  8  Tea.  jnn.  *36 ;  imd  I  lea.  & 
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that  the  lease  might  operate  io  interest  (d).  Although  th 
is  sold  free  from  iacumbniices,  and  the  abstract  shows  tlti 
of   incumbrance    exceeding    the    purchase-nioney,  yet  it  1 

considered  that  the  seller  can  make  a  goad  title  (e)  ;  nor  t 
ohjection  be  made  on    the  ground  of  an  iDcumbrance  wl 
incumbrancer  may  be  brought  in   and   be  compelled  to  joir 
conveyance  {/),  nor  to  the  want  of  registry  of  any  deed,  fc       I 
there   is  no   other   subsequent    purchaser   who    has  regiati 
conveyance,  the  objection  is  capable  of  being  removed  at  ai      I 
before  the  completion  of  the  purchase  (£),  but  of  coune 
jeclioD  must  be  removed  in  due  time.     This  rule  is  properly  t      i 
to  cases  where  the  seller,  and  persons   who  are  trustees  I      1 
can  make  a  title  ;  for  if  the  concurrence  of  a  stranger  is  net 
and  be  is  not  bound  to  join,  the  abstract  cannot  be  deemi      | 
feet  until  it  shows  that  be  has  given   perfection  to  the  ti 
If  the  estate  be  vested  in  a  person,  not  for  the  purpose  of  s     i 
a  right,   but  for  the  purpose  of  enablmg  that  person  to  pei     i 
duly  to  others,  then  until  that    duty  has   been    performed     1 
can  be  no  right  to  call  for  a  conveyance  (t). 

3.  But  the  ordinary  rule  of  the  Court  does  not  author  t 
inquiry  before  the  Master,  whether  the  abstract  was  perfect,  i 
deficient,  in  what  respects  its  deficiencies  consisted,  and  v  • 
it  was  ever  perfected  (ft).  We  have  already  seen  Vfha.t  th(  i 
reference  is  as  to  title  (I). 

3.  If,  as  we  have  already  seen,  the  purchaser  accepts  an  a1  I 
as  showing  a  satisbctory  title,  yet  he  is  not  precluded  from  i 
ing  by  other  evidence  that  the  title  is  a  bad  one  (m). 

4.  We  have  before  seen  how  unwillingly  the  courts  1  '. 
limited  oblrgatioo  to  produce  deeds  to  amount  to  a  condit  i 
accept  the  title,  though  unmarketable  (n). 

5.  And  even  if  two  persons  be  tenants  in   CMnmon  and  1 
under  the  same  title,  as  in  the  case  of  partners  buying  real  pre  i 
*or  holding  such  property  bought  by  one  of  them,  a  contract  t 
by  the  representatives  of  the  one  to  the  survivor,  with  a  stipul 
that  the   sellers   should    deliver   to   the   purchaser   at   their   • 

(d)  Webb  V.  Aiutio,  8  Ueea.  &  WeU.        (0  Sidabottomr.  Btnington,  3  [ 


419. 

(t)  Tomuend  o.  Champflmawn,  1 
You.&Jerv.  449. 

(J)  2  MoIL  683. 

rp)  Ch.  10.  prut. 

(A)  Lewin  v.  aueat,  1  Biua.  3X£  ;  ue 
3  Uolloy,  593. 


(k)  Bennett  v.  Bees,  1  Kee.  405. 
fj)  Supra,  ch.  4,  B.  4  ;  oh.  8,  b.  2 
(m)  Shepherd  p.  Keatloj,  4  Tyr 
upra,  p.  403. 
(n)  Ch.  8,  B.  I,  npr*, 
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516  PaOPKftlY    IM    ABSTBACT. 

expense  "  an  abstract  of  their  title,"  meaDS  an  abstract  of  Uie 
general  title,  and  it  is  aot  to  be  coDfioed  to  the  acts  of  the 
deceased  partner,  and  the  title  under  him,  although  the  purcbasei 
was  bound  by  the  contract  to  purchase  subject  to  all  iroperfectioDs 
of  title  before  the  coaunencement  of  the  title  of  the  deceased 
partner  (o) ;  so  that  a  man  may  be  entitled  to  an  abstract  of  the 
title,  and  yet  be  compelled  to  accept  the  title  itself  as  it  stands. 

6.  The  abstract  is  delivered  for  the  following  purposes:  Firsts 
That  the  purchaser  may  see  whether  the  title  is  such  as  be  will 
accept.  He  has  also  a  right  to  it  aAer  he  has  taken  an  opinion, 
in  order  to  take  another  opinion  in  case  he  is  not  satisfied  with 
that,  and  for  the  purpose  of  taking  further  objections,  and  of 
further  considering  the  ^tle.  He  must  have  it  k>o  for  another  pur- 
pose, to  asHst  him  in  preparing  liis  conveyance,  that  he  may  see 
who  must  be  made  parties,  what  form  of  conveyance  is  expedient, 
what  parcels  are  to  be  inserted,  and  the  like  (p).  As  to  the  general 
property  in  the  abstract,  it  is  hard  to  say  who  may  have  it ;  while 
the  contract  is  open,  it  is  neither  in  the  vendor  nor  in  the  vendee 
absolutely  ;  but  if  the  sale  goes  on,  it  is  tiie  property  of  the  vendee ; 
if  the  sale  is  broken  off,  it  is  the  property  of  the  vendor.  In  the 
meantime  the  vendee  has  a  temporary  property,  and  a  right  to 
keep  it,  even  if  the  title  be  rejected,  until  the  dispute  he  finally 
settled,  for  his  own  justification,  in  order  to  show  on  what  ground 
he  did  reject  the  title  (9).  If  the  purchase  go  oS*,  not  only  is  the 
abstract  to  be  returned,  but  no  copy  to  be  kept,  lest  it  should  be 
used  for  a  mischievous  purpose  (r)  ;  and  although  the  purchaser 
pays  for  the  opinion,  yet,  for  the  same  reason,  that  ought,  it  should 
seem,  to  be  returned  with  the  abstract  (1). 

7.  In  a  case  where  the  purchaser  returned  the  abstract  to  the 
seller  to  answer  tlie  queries  and  opinion  of  counsel,  it  was  held  that 
the  purchaser  might  maintatn  trover  against  the  seller  for  the 
abstract,  al^ough  the  seller  himself  might  ultimately  be  entitled 
to  the  abstract.  The  temporary  property  of  the  purchaser  in  the 
abstract  was  sufficient  to  enable  him  to  maintain  the  action  (l). 

8.  The  seller  is  hound  to  produce  the  deeds,  in  order  that  the 
abstract  may  be  examined  with  them,  although  tbey  are  not  in  his 

(a)  MoniB  t>.  Keanle;,  i  You.  Jt  Col).        (r)  2  Taunt.  277,  par  Lawrence,  I. 
139.  (j)  See  and  conMder  2  Taunt.  270,pn- 

(p)  See  2  Taunt.  276,  per  Mansfield,  Manafidd,  C.  J. ;  Aloxander  v.  Croabi«, 

C.  J.  2  Ir.  Eq.  Rep.  HA. 

(;)  2  Taunt.  278,  f)«- Chambre,  J.  (()  Roben» p.  WyatI,  2  Taunt.  2(i8. 
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"possession,  sod  ihe  purchaser  will  not  be  entitled  to  the  cusi 
them  (u), 

9.  A  question  often  arises  as  to  the  place  at  whieh  tht 
should  be  produced.  A  production  at  the  seller's  count 
where  the  estates  lie,  or  at  his  known  residence  elsewhere 
time  of  ibe  contract,  could  not,  it  should  seem,  in  gene 
objected  to,  and  if  the  deeds  are  in  London-,  that  would  i 
proper  place  to  produce  them :  this  could  hardly  be  deei 
surprise  upon  a  purchaser,  because  it  is  generally  knowc 
many  title-deeds  are,  at  least  preparatory  to  a  sale,  lodged 
hands  of  town  solicitors.  But  it  is  seldom  that  any  dil 
arises  in  this  respect,  for  the  contract  mostly  points  out  fm 
context  where  Ihe  deeds  should  be  produced  ;  and  where  the 
in  the  seller's  own  possession,  it  is  seldom  that  a  satisfi 
arrangem«ait  cannot  be  made  for  their  production. 

10.  But  provided  the  purchaser's  expense  is  not  increase 
seller  may  perform  his  obligation  by  procuring  the  purchaser  i 
spection  of  them  at  the  residence  of  any  third  person  ;  for  exa 
of  the  person  entitled  to  hold  them  in  respect  of  other  estates, 
an  incumbrance.  To  the  purchaser  it  is  indifferent  whether  h 
amines  them  at  the  abode  of  one  person  or  of  another ;  and  v 
some  of  the  deeds  are  in  the  seller's  possession,  and  some  in  a 
person's,  a  purchaser  would  not  be  allowed  to  object  to  attei 
several  places  if  they  were  within  a  reasonable  distance.  But  i 
deeds,  or  any  of  them,  are  in  the  custody  of  other  persons  livii 
a  distance  from  the  place  where  they  ought  to  be  produced,  the 
chaser  must  send  there  to  have  them  examined,  but  the  seller  i 
pay  the  expense  of  the  journey, — that  is,  the  additional  expens 
for  let  Ihe  deeds  be  where  they  may,  the  purchaser  would  bav 
examine  them  at  his  own  expense. 

11.  Tbb  was  so  ruled  in  a  case  before  the  Master (x),  up< 
sale  by  assignees  of  a  bankrupt.  A  settlement  of  1763  was  in 
possession  of  a  fonner  purchaser,  and  there  was  only  a  cover 
to  produce  a  copy  of  it.  A  bill  was  filed  by  the  assignees  ft 
specific  performance.  The  purchaser  was  infonned  that  the  set 
ment  was  in  the  possession  of  a  gentleman  in  the  country,  t 
might  be  seen  there.  He  was  ready  to  covenant  to  produce 
The  purchaser  submitted  to  the  Master,  that  it  was  the  duty  of 
sellers  to  produce  the  deeds  stated  in  the  abstract  before 
Master,  or  to  the  purchaser's   solicitor   in    London.     The  Mas 

fu)  Potl,  pi.  18.  <J-)  Sh«rp  r.  Pngc,  lloUs,  I8I.1.  Ml 


stated,  that  he  would  make  inquiry  of  conveyancers,  what  tlie 
'practice  in  such  cases  was,  and  afterwards  decided,  that  the  pur- 
chaser's solicitor  ought  to  send  to  Baldock,  where  the  deeds  were, 
to  compare  the  abstract  with  the  settlement,  but  tfiat  the  sellen 
ought  to  pay  the  expenses  of  such  journey. 

^  12.  In  a  late  case  upon  a  sale  by  the  Court  itself,  the  Vice- 
Cbancellor  expressly  held,  that  the  vendor  must  be  at  the  expense 
of  the  purchaser's  solicitor  going  from  place  to  place  to  compare 
the  abstract  with  the  deeds,  and  that  the  purchaser  was  not  bound 
to  send  the  abstract  to  an  agent  in  a  country  town  in  order  that  ha 
might  compare  the  abstract  with  the  deeds  (i/). 

13.  But  the  rule  is,  ^at  the  agent  in  London  of  the  country 
attorney  of  the  purchaser  should  examine  the  abstract  with  the 
deeds  where  they  are  in  Londop,  and  therefore  the  client,  the 
purchaser,  cannot  he  charged  for  the  country  attorney's  journey, 
&c.  to  London  to  make  the  examination,  not  even  if  he  undertook 
it  at  the  request  of  the  client,  unless  he  distinctly  informed  the 
client  that  it  was  not  by  the  usage  of  the  Profession  considered  to 
be  necessary  that  such  expense  should  be  incurred  (z:). 

14.  Where  the  seUer  stipulated  by  the  conditious  of  sale  to 
deliver  an  abstract  of  title  and  deduce  a  good  title,  hut  in  a 
subsequent  condition  provided  that  he  would  deliver  to  the  pur- 
chaser all  the  title-deeds  and  copies  of  deeds  and  other  docu- 
ments in'  his  custody,  *'  but  should  not  be  bound  to  produce  any 
original  dfteA  or  other  documents  than  lliose  in  his  possesnoo,  and 
set  forth  in  the  abstract,  or  which  related  to  other  property,"  it 
was  held  that  he  was  bound  to  verify  the  abstract ;  the  clear  con- 
dition as  to  the  abstract  and  good  title  was  not  allowed  to  be  over- 
reached by  the  ambiguous  provision  in  the  condition  as  to  the  deliv- 
ery of  the  deeds  (a). 

15.  If  a  seller  cannot  produce  the  originals,  as  in  the  case  of 
wills  and  records,  he  cannot  require  the  purchaser  to  send  round 
to  the  different  offices  to  examine  the  abstract  with  the  originals, 
or  with  die  records,  even  where  that  will  be  permitted  by  the 
rules  of  the  office,  although  he  (the  vendor)  is  willing  to  pay  the 
expense  of  the  attendances,  but  he  must  procure  office  copies  or 
extracts,  as  the  case  may  require,  in  order  to  enable  the  purchaser's 


[•4491 


sdicitor  to  examine  the  abstnot  with  them,  and  to  Isy  them  before 
his  counsel  if  it  should  be  deemed  necessary. 

16.  Where  a  grant  from  the  Crown  ia  the  foundation  of  the 
*tit]e,  although  the  aeller  claims  the  fee  free  from  charges,  a  purcha- 
ser is  anxious  to  have  an  office  copy  of  the  grant,  in  order  to  ascer- 
tain whether  any  rents  were  reserved  by  it,  and  whether  it  was  upon 
any  condition  or  the  like ;  but  if  the  seller's  solicitor  searches  for  it, 
and  infomis  the  purchaser  where  the  grant  is  to  he  found,  the  latter 
must  he  content  to  have  it  examined  by  his  own  solicitor  at  the 
office  where  it  is  kept.  This  generally  arises  upon  titles  to  impro- 
priate tithes.  And  now,  although  impropriate  tithes  may  be  mer- 
ged (h),  or  a  renlcharge  substituted  for  them  (c),  yet  the  practice 
will  remain  unaltered,  because  no  greater  interest  would  merge  ihan 
the  party  had,  and  the  rentcharges  are  subject  to  all  the  incumbran- 
ces to  which  the  tithes  themselves  were  liable  (cQ. 

n.  Where  in  a  contract  providing  in  the  usual  way  few  the 
delivery  of  an  abstract,  and  making  a  good  title,  and  the  execution 
of  a  conveyance  on  payment  of  the  purchase-money,  it  was  provi- 
ded that  if  the  seller  should  not  deliver  an  abstract  of  his  title  to  the 
purchaser  or  his  agent  before  a  day  named,  and  should  not  verify 
the  same  by  the  production  of  all  the  deeds,  evidences,  and  writings 
in  support  thereof  to  the  purchaser  at  Norwich,  at  Lynn,  or  in  Lon- 
don, before  a  further  day  named,  &c.,  then  the  agreement  shoidd 
be  void,  it  was  held  to  be  incumbent  on  the  seller  to  give  notice  to 
the  purchaser  at  which  of  the  places  he  would  be  ready  to  produce 
such  title  (e). 

18.  If  the  seller  have  only  a  covenant  to  produce  the  deeds,  yet 
he  must  procure  the  production  of  them.  If  the  purchaser  went 
to  inspect  the  deeds,  the  holder  might  refuse  to  produce  them  to 
him,  and  would  not  be  liable  to  an  action  of  covenant  for  non- 
production.  The  law  supposes  that  every  vendor  has  the  deeds  in 
his  own  hands,  and  in  his  power  to  produce  (/).  This  has  always 
been  the  practice. 

19.  If  the  seller's  attorney  state  that,  if  required,  the  deeds, 
although  in  the  hands  of  a  third  party,  will  he  applied  for,  the  pur- 
chaser, although  he  prepare  and  engross  bis  conveyance,  which  is 

(6)  8  &  7  Wm.  *,  0.  Tl,  B.  71 ;  1  &  2  (t)  RipplngaU  •.  Lloyd,  2  Vm.  * 
Vict.  c.  6*.  Mum.  *10. 

(b)  8  &  7  Wm.  4,  c  71.  (/)  8-  C. 

(d)  lb.  »Bct.  71. 
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executed,  will  not  be  bound  to  complete  his  purchase  unless  the  deeds 
be  produced  (g). 

20.  Where  b.  purchaser's  solicitor  examined  the  deeds  for  the 
purpose  of  comparing  them  with  the  abstract,  aod  the  deeds  were 
afterwards  accidentally  burnt  before  the  title  was  accepted,  it  was 
'insisted  that  the  solicitor  had  the  opportunity  to  learn  who  were 
the  attesting  witnesses,  and  that  the  purchaser  must  sustain  the 
inconvenience  of  his  negligence  in  this  respect ;  but  the  Court 
observed,  tliat  the  purpose  of  the  examination  of  the  deeds  by  tbe 
purchaser's  solicitor,  was  merely  to  ascertain  whether  the  contents 
of  the  deeds  <M3rresponded  with  the  statement  in  the  abstract,  and 
not  to  learn  how  the  deeds  were  to  be  proved  by  secondary  evi- 
dence, in  case  they  should  be  destroyed,  which  event  coald  not 
at  that  time  be  in  contemplation  of  any  party,  and  therefore  it 
could  not  be  imputed  to  him  as  culpable  negligence  that  he  did 
not  inform  himself  of  the  attesting  witnesses  (A). 

23.  In  the  case  of  a  copyhold  estate,  the  copies  of  cnurt-nill 
are  the  documents  of  title,  or,  in  common  parlance,  the  "  title- 
deeds."  The  purchaser  is  entitled  to  have  them  furnished  to  him 
just  like  other  documents  of  tide  (i) :  if  the  seller  is  entitled  by 
stipulation  or  in  respect  of  other  estates  to  retain  them,  the  pur- 
chaser is  still  en^tled  to  their  production,  in  order  that  the  abstract 
may  be  examined  with  them. 

23.  The  purchaser  should  not  deal  with  the  estate  in  any  man- 
ner as  owner  until  tbe  abstract  has  been  exmained  with  the  deeds. 
For  although  the  abstract  be  negligently  prepared,  yet  in  the 
absence  of  fraud  the  seller  will  not  be  answerable,  as  the  pur- 
chaser himself,  by  exercising  ordinary  care,  may  avert  any  loss 
Irom  tbe  seller's  negligence.  Therefore  if  an  abstract  show  a 
good  tide,  and  the  purchaser  resell  at  a  profit,  and  upon  an  ex- 
amination of  the  deeds  it  turn  out  that  the  title  is  bad,  and  he 
has  to  pay  the  second  purchaser  bis  costs  of  investigating  the  title, 
yet  he  cannot  recover  them  over,  nor  could  he  recover  tiae  costs 
of  the  resale  or  any  damages  (k). 

34.  And  as  the  comparison  of  deeds  with  the  abstract  should 
be  made  early,  the  purchaser  wOl  be  entided  to  the  expense  of 
the  exanunation  and  of  journeys  for  that  purpose,  if  ultimately  the 
seller  cannot  make  a  title  ;  and  it  cannot  be  objected  that  the  pur- 

(;)  Jumain  n.  Egleetone,  S  Cair.  ft  Afferent  Boliciton  in  WlutbMad «.  Jar- 

Pay.  172.  dan,  1  Yon.  &  ColL  317. 

(A)  Bryant  c.  BuBk,  4  Run.  1.  (A)   Walkor  v.   Mocro.   10   Qam.  ft 

(i)  See  theeridenceof  the  prsctjceby  CresB.  ilfi. 
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chaser  ought  lo  bave  waited  till  he  kaew  whether  a  title  ci       i 
made  (/). 

53.  In  a  case  before  Lord  Thurlow  (m),  an  exception  wa 
to  the  title  to  some  copyhold  laods,  for  that  no  surrenders  hi 
produced  "before  the  Master.     To  this  it  was  answered,  i 
^abstract  of  the  several  surrenders  had  been  produced,  and 
jected  to  by  the  purchaser ;  that  it  was  the  constant  prai 
the  Master's  office  to  produce  the  abstract  only,  (which  in 
is  previously  compared,  hy  the  vendor's  [vendee's]  attomej 
the  title-deeds,)  and  that  if  the  vendee  does  not  insist  up 
production   of  the   title-deeds,    the   Master  makes  his   dett 
tioo  on  the  abstract  only,  which  had  been  done  io  the  preseo 
And  to  this  the  Lord  Chancellor  agreed,  and  said,  that 
vendee  might  call  for  the  title-deeds  before  the  Master 
thought  proper,  he  should  take  it  for  granted,  whenever  the  <     i 
omitted  so  doing,  that  he  was  satisfied  the  abstract  was  c 
And  therefore,  though  this  objection  was  tme  in  letter,  it  wa 
in  spirit,  for  in  reality  the  productioo  of  the  abstract  uoimpt 
was  the  production  of  the  surrender,  and  therefore  he  overruli 
exception  to  the  Master's  report. 

26.  This  case  furnishes  a  general  rule,  nor  will  the  Court 
a  bill  is  filed  allow  a  purchaser  who  had  not  called  for  the  de  , 
raise  an  objection  for  want  of  their  production,  so  as  to  thro 
costs  of  the  suit  on  the  seller  (n).  And  we  have  already  seen  I 
although  the  time  fixed  for  delivery  of  the  abstract  is  imperat  : 
law,  yet  in  equity,  with  reference  to  time,  it  is  nearly  as  incur  : 
upon  the  purchaser  to  call  for  the  abstract,  as  it  is  for  the  sel  : 
deliver  it  (p). 

(f)  Hodgea  p.  Eari  of  IjtcMeld,  1         (n)  Ch.  16,  port. 
Biag.  N.  C.  199.  (a)  Ch.  S,  ttgmt. 

(m)  Poole  V.  Shergold,  I  Coi,  180. 
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OF    A.    FORCUABXr's    SIGHT  TO  THE    DEEDS  {I}. 


I.    WarrarUit*. 

1.  Pltdge  by  titttr  of  tmraa. 

fi.  Right  nfpurduuer  tofoOo%B  the  detdt, 

7.  LitnofSeOm'foliatar. 

8.  Datdt  left  with  third  panon  to  prt- 

part  armvyana. 
I0>  Or  viih  tha  purdtatar, 
12*  SaU  of  port  mOunU  ttipulation, 
13.   When  ttBer  it  undtT  oovtnant  to  pro- 

U.  Leaving  deedi  in  leiler'r  euilody. 

15.  Ammgtmmt  wAera  ettate  in   mort- 

gage. 

16.  Opinion    of  S.    P.     Commiuionen. 

17.  Deposit  of  deed,  tnhere  lufficient. 

19.  Implied  ttotiee  of  pledge  cf  doeameitte. 

20.  Natura  ofevidanee. 

22.  Aitignmenle  loel. 

23.  Leaiefbr  a  year  loet. 
34,  28.  Reeitait  oi  evidanae. 

U.  Evidence   vhert  deodt  loit    or    de- 


26.  TVle  tBithout  deed 

27.  Seller  to  exeeiue 

old  one  burnt, 

28.  PraeierY.  WaOe :  reeOalt. 

29.  Whether  a 

oatenma  far  fvrtktr    i 

30.  Purehater'e  right  fo   eoidenct    after 

convayanee, 

32.  Relun/ed  if  fraud,  l^c, 

33.  BxtcMim  of   titU-Aedt    not    to     he 

3i.  Loj/Utoarp  «.  Bryant. 

3S.  Effect  of  it. 

37.  Will  to  be  produced  though  teller  heir. 

38.  JVirt  to  be  proved  agamat  hrir. 

1-2.    Whether  tho   deed*    an     traarferred 

leith  tie  eeiiia, 
13.  Grant  of  deed: 
11.   Teav.  Field. 
46.  Obeervationr  upon  it. 


I.  In  regard  to  the  general  right  of  a  purchaser  to  the  title- 
deeds,  we  may  nbs^ve,  that  whilst  warranties  prevailed,  and  before 

(1)  In  the  United  States,  wlieie  deodi  of  conveyance  of  tonda  aro  uniTenallf 
tegiatered,  the  grantor  retains  hia  own  munimenta  of  tatle  ;  the  gnnteo  beuiE 
ordinarily  pormitted  to  give  in  eridenoo  certified  cotiics,  from  the  rcsjistrv,  of  all 
deeds  under  which  ha  cuimi  or  deducM  titla,  to  which  he  was  not  hiinseff  apar- 
ty,  and  of  which  he  is  not  therefore  Bunposcd  to  hare  the  control ;  the  hurtbon 
of  proof  being  on  the  other  party,  to  ahow  aomc  circumBtauces  impeaching  the 
deed,  and  ao  taking  it  out  of  the  rule,  and  requiring  its  production.  2  Cruiao 
Dig.  by  Mr.  Greenleat  Ht.  32,  ch.  9,  {19  note  (1) ;  i  vol,  p.  184;  1  ib.  75, 
HOte  (0;  1  Oreenl.  Et.  ie71,  note  (5);  Scanlan  v.  Wright,  13  Pick.  £23; 
Woodman  e.  Coolbrolh,  7  Qreenl.  ISI  j  Looubs  v.  Bedel,  11  N.  Uamp.  74  : 
Knox  0.  SiUoway,  t  Fairf.  201;  Kd*cy  v.  Ilanmer,  18  Conn.  311;  Ford  c> 
Peering,  1  Veaey,  jr.  (Sumner's  ed.)  72  note  (a).  And  where  a  copy  it,  on 
this  ground,  admissible,  it  hits  been  h^d  that  the  originBl,  which  has  beat 
duly  registered,  might  be  lend  in  eridonce.  without  proof  of  its  formal  exccn- 
tioQ.  Knox  V.  Silloway,  1  Fairf.  201.  This  pracUce  howcvcc,  lioa  been  re- 
■trlcted  to  instruments  which  arc  by  law  required  to  be  registered,  and  to  tiana- 
mLssions  of  title  inter  vivot ;  foe  if  the  pactj  elaima  by  descent  from  a  gnmtec,  it 


covenants  were  ialroduced,  tbe  title-deeds,  except  where  th 
aecessaiy  for  the  defence  of  the  feofibr,  who  had  bimself 
into  a  warranty,  went  with  the  estate  (a)  ;  and  this  right  r 
itself  according  to  the  interests  of  the  parties ;  if  a  men  e, 
two,  and  the  heirs  of  one  of  them  by  deed,  and  the  deed  at 
evidences  concerning  tbe  land  were  delivered  by  the  feoffor 
who  had  the  fee,  and  afterwards  lie  who  had  the  fee  died, 
survived  should  have  the  deed  by  which  he  was  enfeoffed,  I 
■t  makes  bis  estate ;  but  he  should  not  have  tbe  ancient  c, 
for  they  were  delivered  to  the  other  joint  tenant  for  tbe  sai 
of  bis  inheritance,  which  Coke  calls  a  notable  case  (b),  A 
a  man  enfeoffed  two,  to  them  and  their  heirs,  and  gave  the  i 
'charters  to  one  of  them,  and  he  died,  the  survivor  should  h: 
tbe  charters,  and  not  his  heir,  to  whom  the  gift  was  made, 
could  sustain  no  loss  from  the  want  of  them,  nor  receive  any 
by  them  if  be  had  them,  hut  C9ntra  of  the  survivor  ;  but  be 
have  tbem  as  things  which  went  with  the  land  (c). 

3.  But  even  under  that  rule,  such  things  as  were  not  net 
to  the  defence  of  the  seller,  as  exemplification  of  records, 
rolls,  pedigrees,  or  the  like,  belonged  (o  the  grantee  of  thi 
without  any  grant  of  the  deeds  (d),  because  they  were  not  m 
evidence  to  defend  tbe  title  paramount. 

3.  The  practice  as  to  the  custody  of  title-deeds  has  varied  ; 
since  the  time  of  Elizabeth,  but  the  principles  of  law  reg 
them  are  still  the  same.  The  title-deeds  are  things  which  gc 
the  inberitaoce,  descend  with  it,  and  pass  with  it  by  conve 
without  being  named  (e). 

4.  The  rule  that  the  person  who  is  entitled  to  the  land 
right  to  all  the  title-deeds  affecting  it,  is  carried  ,out  to  all  its 
sequences.  Therefore,  where  a  seller,  upon  receipt  of  part  t 
purchase-money  for  a  leasehold  estate,  executed  an  assignmc 
an  escrow,  which,  with  tbe  deeds,  was  left  with  tbe  soliciti 
both  parties,  to  be  delivered  to  the  purchaser  when  the  rest  o 
money  was  paid,  it  was  held  Ibat  the  vendor  could  not  by  tb 

(a)  liord  Buckharst'B  CMC,  1  Bop.  I.         (d)  Moo.  SOS ;  eee  3  Vco.  jun.  2 
h)  1  Rep.  2  tL  (■)  See  Auatiii  v.  Cioome,  1  C 

(c)  1  Rep.  3  b.  Mora.  663. 

Iiofl  been  held  th»t  he  most  produce  the  deed  to  his  sncestor,  in  the  umc  n 
M  the  anceatoT  himself  would  be  obliged  to  do.  Kelsc;  v.  Eaiuner,  18  Com 
A  vuit  t^  the  i^ular  registration  of  the  deeds,  by  wluch  a  rendor  deduce) 
thrare  being  no  other  proof  of  th»r  eiecution,  u  an  imnperable  ol^ccti 
compelling  tbe  vendee  to  receiTe  n  conveyance.  Bartlett  v.  Blanton,  4 
Hanh.428. 
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of  tbe  solicitor  pledge  the  deeds  to  a  third  party,  atthcnrgh  an  in- 
nocent  oae,  for  more  than  the  balance  due,  because  tbe  deeds 
belonged  to  the  purchaser,  and  neither  the  seller  dot  the  solicitor 
bad  any  right  over  them,  but  held  them  until  the  purchaser  had 
paid  the  balance  due.  Tbe  person  with  whom  the  deeds  were 
pledged  obtained  them  from  a  person  who  had  obtained  them  by 
fraud,  and  although  he  received  them  on  a  valuable  consideration, 
and  there  was  nothing  on  tbe  face  of  them  which  showed  that 
there  was  a  title  in  tbe  purchaser — for  the  assignment  to  him  was 
withheld — he  could  not  retain  them  against  the  purchaser  (/)■ 

5.  And  although  tbe  purchaser  leave  tbe  deeds  without  fraud, 
but  negligently,  in  the  bands  of  the  seller,  yet  any  subsequent  pur- 
chaser from  the  first  purchaser  may,  upon  bis  legal  title,  re(»>rer 
them  in  trover,  even  against  a  person  to  whom  the  original  seller 
has  fraudulently  conveyed  the  estate,  as  if  he  were  still  owner  of 
it,  and  delivered  the  deeds  up  to  him  :  bis  negligence  was  held  not 
to  affect  his  legal  right  to  tbe  deeds,  although  his  negligence  had 
enabled  another  to  commit  a  fr«ud ;  and  besides,  there  was  equal 
"negligence  ou  the  part  of  tlie  holder  of  tbe  deeds,  who  had  not  in- 
quired in  whose  possession  the  estate  itself  was  (g). 

6.  In  Hooper  «.  Ramsbottom  the  deeds  had  been  deposited  for 
the  purchaser,  who  had  not  completed  his  purchase :  in  Bamngton 
0.  Price'  the  purchase  was  completed,  and  the  owner  of  the  land 
stood  upon  his  mere  right  to  the  deeds  as  incident  to  his  owner- 
ship, 

7.  In  a  case,  however,  befcH«  Hart,  L.  C,  in  Ireland,  an  an- 
nuitant allowed  tbe  title-deeds  to  remain  in  the  possession  of  tbe 
seller,  who  was  tenant  for  life,  and  be  delivered  them  to  his  solici- 
tors, who  claimed  a  lien  on  them  for  costs,  and  tbe  Court  refused  to 
relieve  against  them  ;  for  it  was  said,  if  a  purchaser  will  permit  the 
vendor  to  retain  the  deeds,  and  he  pledges  them,  although  this  be 
a  fraud  in  the  vendor,  the  Court  could  not  take  them  away  at  the 
instance  of  one  who  was  instrumental,  by  his  negligence,  in  leaving 
them  ID  tbe  vendor's  bands,  from  parties  not  contaminated  with  such 
fraud  (A). 

8.  But  the  principle  has  been  earned  so  far,  tliat  where  a  man 
delivered  the  title  deeds  of  bis  wife's  estate  to  a  person  to  draw  a 

(/)  Hooper  v.  Bamsbottom,  4  Camp,  but  see  Smitli  d.  ChicheHter,  2  Bin.  & 

Ca.  121 ;  e  Taunt.  12.  War.  393 ;  and  see  Bluaden  c.  Dcaazt, 

(a)  Haiiington  o.  Price,  3  Bam.   &  ib,  446;  as  toaaolicttor'a  lien  ontitle- 

Adol.  170.  deeda{orthecc«Uoftbeauit,seeI]akeT 

(A)  Bemacd  v.  Drought,  1  Moll.  38  ;  r.  Hendenon,  4  Sim.  27. 
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conveyance,  which  was  accordingly  drawn,  and  by  which,  with 
a  fine,  the  estate  was  settled  on  the  wife  and  one  of  the  sons,  it 
was  held  that  he  could  not  maintain  trover  for  the  deeds  against  the 
conveyancer,  because  the  muniments  of  an  estate  belong  to  the  per- 
son who  has  the  legal  interest  in  it,  and  the  plaintiff  had  no  longer  a 
right  to  thein,  as  the  property  itself  was  no  longer  vested  in  him  (t). 

9.  It  will  be  observed  that  the  conveyance  was  actually  com- 
pleted, and  the  new  title  in  operation.  It  must  not  be  understood 
that  the  seller's  attorney,  as  soon  as  the  conveyance  is  executed, 
can  refuse  to  deliver  back  his  title-deeds  to  him :  the  seller  may, 
if  he  please,  recover  the  deeds  and  complete  the  purchase  with  the 
purchaser,  without  the  intervention  of  his  attorney. 

10.  So  if  upon  an  agreement  for  a  purchase,  the  seller  deliver  the 
instrument  under  which  he  holds  the  estate  to  the  purchaser,  in 
order  to  enable  him  to  prepare  a  conveyance  to  himself,  the  latter 
will,  upon  payment  of  the  purchase-money  and  taking  a  convey- 
tnce,  he  entitled  to  retain  possession  of  the  instrument ;  hut  if  the 
purchaser  refuse  to  perform  the  contract  according  to  its  import,  or 
*to  return  the  instrument,  an  action  of  trover  will  be  maintainable 
for  it  0> 

11.  In  Ireland,  by  a  general  order,  an  opinion  ought  to  be  ob- 
tained that  a  good  title  can  be  made  before  an  estate  is  sold  before 
the  Master,  and  it  was  held  ^at  an  opinion  so  taken  was  the  prop- 
erty of  the  plaintiff,  as  part  of  the  proceedings  in  the  cause,  and 
consequently  that  the  purchaser  was  not  entitled  to  have  it  delivered 
over  with  the  title-deeds  (k). 

IS.  Upon  a  sale  of  part  of  an  estate  without  any  stipulation 
as  to  the  deeds,  the  prevailing  opinion  has  been  that  the  holder  of 
the  portion  of  the  highest  value  is  entitled  to  the  custody  of  the 
deeds, — whether  the  seller  or  the  purchaser, — giving  to  the  other  a 
covenant  to  produce  them  ;  but  of  course  the  purchaser  would  not 
be  bound  to  furnish  the  seller  with  attested  copies  of  them. 

13.  It  would  not,  it  ^ould  seem,  be  a  sufficient  reason  why  a 
seller  should  retain  the  deeds,  where  he  sells  the  properly  in  respect 
of  which  he  retained  them,  that  he  bad  covenanted  with  a  former 
purchaser  of  part  of  the  estate  for  the  production  of  them ;  but  the 
seller  would  be  entitled  to  have  the  covenant  recited  in  tlie  convey- 
ance* or  indorsed  on  it,  and  might  fairly  require  a  covenant  from  the 


(*)  FoMter  r.  Pouter,  1  Hogui,  224. 
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purchaser  to  perTonn  it.     The  seller  would  not  be  at  liberty,  after 
the  second  sale,  to  deliver  the  deeds  to  the  first  purchaser. 

14.  There  is  great  inconvenience  in  leaving  the  tiUe^eeds  in  the 
hands  oi*  a  ^seller  who  has  parted  with  the  wbcde  of  the  proper^, 
although  he  has  covenanted  to  produce  tliem,  for  the  obligation  is 
soon  forgotten  or  disregarded,  and  the  deeds  accordingly  are  in  dan- 
ger of  being  neglected  or  destroyed,  unless  by  being  sometimes  call- 
ed for,  they  produce  emolument  in  the  hands  of  a  solicitor. 

15.  Where  the  estate  is  in  mortgage  at  the  time  of  the  sale,  and 
only  part  of  it  sold,  and  the  mortgage  is  not  wholly  paid  off,  as  the 
mortgagee  cannot  be  compelled  to  covenant  for  the  production  of 
the  deeds,  and  of  course  will  not  part  with  them,  s(HnB  careful  pro- 
vision on  this  head  should  be  made  before  the  sale.  If  the  mort- 
gagee should  agree  to  covenant  for  the  production  of  them,  he 
would  probably  limit  his  responsibility  to  the  lime  he  should  con- 
tinue mortgagee,  which  would  not  be  satis&ctory  to  a  purchaser 
or  binding  upon  him;  or  if  the  mortgagee  were  to  enter  into  a 
general  covenant  to  produce  the  deeds,  he  would,  upon  being  paid 
oS,  probably  object  to  relinquish  the  possession  of  the  deeds  unless 
he  were  released  by  the  purchaser  from  his  covenant,  which  would 
lead  to  expense  and  vexation.  An  arrangement  might  be  made  in 
*such  a  case  for  the  deposit  of  the  deeds  at  a  banker's,  for  example, 
for  the  benefit  of  the  mortgagee  and  purchaser  until  the  mortgage 
was  paid  off  or  foreclosed,  and  the  deeds  might  then  be  delivered 
up  to  him  or  to  the  seller  (as  the  case  might  require),  upon  his 
entering  into  a  covenant  to  produce  them  to  the  purchaser,  and 
this  could  be  provided  for  by  the  conditions  of  sale  or  agreement ; 
and  it  admits  of  no  doubt  that  any  stipulation  of  that  nature  would 
be  binding  upon  the  purchaser,  and  could  not  be  disregarded  by  a 
court  of  equity. 

16.  The  real  property  commissioners,  in  discussing  the  law  in 
regard  to  covenants  for  the  production  of  deeds,  observe,  that  in 
the  case  of  a  mortgagee,  he  cannot  he  compelled  to  produce  the 
deeds  or  allow  their  inspection  till  his  debt  is  paid ;  the  effect  of 
wh'ich  doctrine  is,  in  many  cases,  to  prevent  the  mortgagor  from 
dealing  with  his  equity  of  redemption  ;  and,  upon  the  whole,  they 
see  no  sufficient  reason  for  continuing  this  privilege  to  mortgagees. 
And  they  think  every  peraon  showing  a  right  in  land  consistent 
with  the  title  of  the  parly  holding  the  deeds  may  compel  the  pro- 
ductiiMi  of  them  (I).     This   proposal   is  somewhat   startling.     No 

(0  3d  Beport. 
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reason  is  stated  why  the  right  of  the  mortgagee  should  be 
in  upon  except  the  conveDieuce  of  the  mortgagor,  whilst  tb       i 
ductioD  of  the  deeds  tor  hia  convenience  would  frequently  <       ! 
not  ^mply  to  the  inconTenlence  but  to  the  positive  damage 
mortgagee ;  and,  as  the  right  is  with  htm,  and  he  may  l>e  pi 
there  appears  to  he  no  ground  for  altering  the  law.     In  reg 
the  general  right  of  persons  claiming  consistently  with  the 
Boolber  to  baye  the  deeds  produced,  that  would  lead  to  mot      i 
chief,  probably,  than  the  present  rule,  which  can  always  be  ext      I 
by  provident  purchasers.     In  many  cases,  e,  g.  sales  of  small 
of  land  for  the  accommodation  of  parties,  by  the  owner  of  a 
estate,  the  purchaser  would,  not  venture  to  ask  for  the  family 
or  a  covenant  to  produce  the  deeds,  nor  would  the  family  pr     i 
them,  but  the  conveyance   is  accepted   upon   the  understai 
although  nothing  is  expressed  on   the  subject,  that  the  pure 
is  to  be  satisfied  with  a  simple  conveyance.     Equity  in  such  o     i 
would  not,  it  should  seem,  contrary  to  the  real  nature  of  the  '     \ 
action,  enforce  the  production  of  the  deeds  after  the  execution 
conveyance  (m),  and  yet  a  general   law  would    eSect  that  oi     ' 
In  many  olber  cases  the  rule  would  lead  to  injustice. 

17.  In  a  proper  case  a  purchaser  will  he  compelled  to  be  co 
with  the  deposit  of  a  deed  for  the  benefit  of  himself  and  o    i 
interested  in  it.     As  where  the  reversion  of  an  estate  was  so. 
*lots,  subject  to  a  ground  lease,  which  contained  covenants  tc    , 
ben^t  of  which  the  purchasers  would  be  entitled.     Nothing    i 
said  m  the  particulate  of  sale  as  to  the  custody  of  the  counlej   ; 
of  the  lease,  and  it  was  not  in  IJie  possession  of  the  sellers,  hi 
one  of  the  other  parties  to  a  partition.     Lord  Eldoc  said,  he    < 
of  opinion   that  the  counterpart  of  the   lease   not   being   in 
possession  of  the  plaintiffs,  was  not  an  objection  to  their  title.     I 
doubt  the  parlies  would  be  entitled  to  the  productiOTi  of  the  ci  i 
terpart  of  the  lease,  in  order  to  enable  them  to  proceed  against  : 
tenant  if  necessary.     But  unless  the  deed  was  deposited,  he  wi  . 
not  compel   the  purchaser  to  take  under  one  of  the  lessors, 
would  be  too  much  to  put  the  purchaser  to  (he  necessity  of  fi  i 
a  bill  fn>m  time  to  time  to  have  the  counterpart  delivered  to    . 
as  ol\en  as  he  might  want  it.     The  lease  was  deposited,  and  L  : 
EldoR  enforced  the  purchase  (n). 

18.  And  although  in  the  above  cose  there  was  an  equitable  n : 
lo  compel  the  production  of  the  deed,  and  the  deed  itself  was  : 

(m)  Vide  infra,  i.  S,  pL  3 ;  B.  G.  pi.  22.        (h)  Shore  c.  CoUett,  Coop.  2ii. 
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rolled  in  the  Common  Pleas,  jret  that  was  not  deemed  satisfactory 
by  the  Court.  ' 

19.  It  is  of  great  importance  not  on  light  grounds  to  be  satis- 
fied without  the  production  of  the  muniments  of  title,  whether  the 
estate  be  freehold  or  copyhold,  for  if  the  documents  are  pledged, 
he  may,  by  want  of  inquiry,  be  held  in  equity  to  be  bound  by  the 
deposit  (o). 

30.  There  are  few  titles  in  which  all  the  evidences  of  title  are 
within  the  purchaser's  reach,  so  as  to  enable  him  to  furnish  them 
to  a  future  purchaser,  and  yet  he  may  be  bound  to  accept  the 
title :  in  many  cases  a  purchaser  is  entitled  to  har«  instruments 
produced  as  negative  evidence  that  the  estate  sold  was  not  com- 
prised in  them,  yet  be  would  not  be  entitled  to  a  copy  of  them,  or 
a  covenant  to  produce  them,  although  a  purchaser  from  him  may 
be  as  anxious  to  ascertain  the  fact  as  he  was.  So  portions  become 
settled,  and  mortgaged,  and  assigned,  and  are  ultimately  released, 
end  the  purchaser  at  the  time  satisfies  himself  of  the  cooteats  of 
tlie  deeds  of  settlement,  &(c.,  but  rarely  can  procure  a  covenant  to 
produce  them  all ;  yet  a  subsequent  purchaser,  where  some  time 
has  elapsed,  is  seldom  advised  to  consider  the  want  of  these  deeds 
as  an  objection  to  the  title,  nor  could  the  objection  in  many  cases 
be  insisted  upon. 

31.  So  there  are  few  cases  in  which  a  purchaser  is  not  compelled 
to  take  a  title  depending  in  many  respects  upon  evidence  which, 
*although  it  may  be  satisfactory  as  a  proof  of  the  fact,  yet  couU 
not  be  received  in  a  court  of  justice  ;  for  example,  upon  a  questioo 
of  identity,  affidavits  of  old  inhabitants  are  furaished,  and  if  satis- 
factory, the  purchaser  is  bound  to  accept  the  title,  yet  the  affidavits 
could  not  be  used  in  support  of  the  title  ;  they  however  prove  the 
iact,  and  show  that  evidence  from  living  persons  can  at  that  lime 
be  obtained  to  establish  it  (p). 

22.  .Itsep-ms  formerly  to  have  been  thought,  that  a  plnintifi*  in 
an  ejectment  for  a  leasehold  estate  could  not  recover,  unless  the 
original  lease  and  all  the  mesne  assignments  were  proved  ;  but  this 
rule  has  been  relaxed,  and  where  the  possession  has  been  unifonn, 
the  jury  will  be  recommended  to  presume  any  old  assignments 
which  have  been  lost  (j).  It  cannot,  however,  be  laid  down  as  a 
general  rule,    that  a   purchaser  of  a   leasehold   estate   can   safely 

.     (o)  \Vhitbread  t.  Jordan,  I  You.  &    388. 

CoU.  30:ii  Hndjwit,  ch.  21).  (?)  Eiirl  i:  Baxter,  2  BlncksU  I22S ; 

(p)  See  Scott  c.  NUon,  a  Uru.  S;  Wot.     see  U  Ves.  jun.  3aO  ;  see  lupro. 
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accept  the  title  where  any  of  the  mesne  itssigDDwiits  hav 
lost,  although  be  might  be  able  to  recover  in  ejectment  if  be  a 
did  purchase.  Evety  case  of  tbis  nature  must  depead  u| 
own  circumstaaces  (r).  A  purchaser  is  at  ail  events  eotitlE 
strict  inquiry  as  to  the  lose,  apd  is  not  bouoil  to  rely  upon  i 
davit  by  the  other  party  (t). 

S3.  The  loss  of  a  lease  for  a  year  (I),  where  it  was  rec 
the  release,  wbicb  was  a  conveyance  to  a  tenant  to  the  pi 
was  held,  in  &  suit  against  a  purchaser,  to  be  supplied  b 
14  Geo.  3  (t) :  and  the  Court  was  of  opinion,  that  it  would  i 
unreasonable  to  presume,  as  the  lease  was  repited  in  the  k 
and  the  parties  were  thus  apprised  of  the  necessity  of  the 
that  there  was  a  lease  (u).  The  deeds  were  70  years  old,  an 
clear  that  a  lease  ought  to  have  been  presumed. 

24.  Where  an  old  deed  recites  prior  deeds,  and  the  sell 
unable  to  procure  the  instnimMits  rocited,  the  true  inquii 
whether  the  absence  of  the  deeds  recited  throws  any  reaso 
douht  upon  the  title.  Where  there  is  a  title  of  sufficient  age 
out  the  aid  of  the  recited  deeds,  and  no  circumstance  to  repi 
presumptions  in  favor  of  the  title,  the  Court  will  compel 
purchaser  to  accept  it  (x). 

*2S.  The  loss  of  the  deeds  may  not  be  fatal  to  ^b  title  if  the 
dor  can  deliver  over  copies  which  would  be  evidence  at  law 
But  if  the  title^eeds  are  lost,  the  seller  must  furnish  the  purct 
with  the  means  of  showing  what  were  the  contents  of  the  df 
and  of  proving  that  they  were  duly  executed,  and  this  even  wj 
the  deeds  are  accidentally  destroyed  by  fire  after  the  contrac 
made  (z)  (1). 

36.  A  title  may  be  a  good  one,  although  there  are  no  deeds, 
a  late  case  the  Master  of  the  Rolls  observed,  that  be  was  perfe 

(r)  Vido  pott,  HilUy  v.  Waller, 
^i)  Stubbfl  E.  SargoD,  i  BetiT.  SO. 
(/)  C.  20,  s.  S  ;  aee  poti,  ch.  31,  b.  1 

(u)  Holmes  v.  Ailabie,  t  Madd.  561 
■ee  Skipwith  v.  Shiiley,  11  Yes.  jim.  64 
Waid  V.  Oantooi,  17  Ves.  jun.  134. 

(x)  Proassr  t.  Wttttl,  6  Hadd.  69  ;  sa 
Doe  V.  Broolu,  3  AdoL  k  Ell.  fil3 
OillMt  D.  AbboH,  7  AdoL  ft  GU.  783  . 
BB  to  lecitala  binding  the  putieB  to  tbe        (t)  Bijont  v.  Biuk,  i  Riub. 


(y)  Earvej  r.  PhilliM,  2  Atk.  6 
Mt.  Booth's  opinion,  2  Ca.  ft  Opin.  S 
Bee  CooHmakei  c.  Sewell,  App.  No. 
ch.  10,  infra  ;  ConBt  e.  Ban,  2  Mer. 

Brindley  v.  Woodhouse,  1  Car.  &  1 
U6. 


;  7  ft  8  Viot.  «.  78,  a.  2 ;  8  ft  S  V 


(1)  See  ante,  lo3,i 
Vol.  I. 
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satisfied  that  there  were  good  titles  in  which  the  origiD  couM 
not  be  shown  by  any  deed  or  will,  bat  then  you  must  show  some- 
thing that  is  satisfactoty  to  the  mind  of  the  Court ;  that  there  has 
been  such  a  long  uninterrupted  possesion,  enjoyment,  and  dealing 
with  the  property,  as  to  afford  a  reasonable  presumption  tfeat  there 
is  an  absolute  title  in  fee-simple  (a).  And  of  course  the  absence  of 
any  documents  in  support  of  the  title  must  be  satis l&ctnrily 
accounted  for,  so  as  to  guard  against  the  danger  of  settlements, 
mortgages,  or  wills  having  been  snppressed. 

S7.  And  here  we  may  observe,  that  if  a  conreyance  to  a  pur- 
chaser hare  accidentally  been  burired,  the  seller  will  be  compelled 
upon  a  resale  to  join  in  a  conveyance  to  the  new  purchaser  (A),  or 
of  course,  if  the  estate  is  not  resold,  to  again  convey  to  the  first 
purchaser. 

38.  In  Prosser  «,  Watts  (c),  the  Court  observed,  that  there  was 
BO  dispute  that  the  recital  of  a  deed  is  constructive'  notice  of  its 
contents ;  bat  to  say  that  a  purchaser  is  not  to  complete  bis  contract 
unless  he  has  the  actual  possession  of  every  deed  of  which  ho  has 
construclive  notice  by  recital,  would  lead  to  a  practical  inc<Mi- 
venience  which  woidd  be  manifestly  absurd.  Prima  fude,  it  is  to 
be  presumed  that  the  purchaser  in  the  ancient  conveyance  bail 
ectnal  inspection  of  every  deed  recited,  and  was  satisfied  with  Ihar 
contents,  and  it  was  not  probable  that  a  vendor  would  recite  deeds 
which  afforded  evidence  against  his  title.  When  there  was  no 
circumstance  to  repel  the  efiect  of  these  general  presumptions,  and 
when  the  title  under  the  conveyance  which  contains  the  recital  b 
fortified  by  sixty  years  undisputed  possession,  the  Court  thought 
it  a  good  practical  rule  to  bold  that  the  loss  of  a  deed  recited, 
*throws  no  con^erable  doubt  upon  the  title'  of  the  vendor,  and  that 
the  purchaser  roust  complete  his  purchase. 

29.  It  was  debated,  but  not  decided,  in  Fain  p.  Ayers  (rf),  whether 
under  a  covenant  for  further  assurance  a  purchaser  who  has  noc 
obtained  the  Utle-deeds  or  a  covenant  to  produce  them,  can  require 
a  covenant  to  produce  them  to  be  executed  to  bim.  But  the 
better  opinion  is,  that  he  has  no  such  right,  for  the  covenant  for 
furtlker  assurance  seems  to  be  confined  to  an  assurance  by  way  of 
conveyance,  and  not  to  extend  to  furUier  obKgaticms  to  be  im- 
posed on  the  covenanter  by  way  of  covenant  (c). 

30.  If  a  purchaser  take  a  conveyance  from  ai>  heir  at  law,  by 

(a)  CottreU  I,  Wfttlting,  I  Ileav.  asi.  (d)  2  Sim.  &  Stu.  53.1. 

{b)  Beimett  x.  In^ldiby,  Finch,  •OO.  (e)  Sec  UaUett  v.  Middleton.  1  Riuh. 

(c)  0  Marld.  S9.  2fie,  2a7. 
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deeds  which  set  forth  the  pedigree  of  the  \'endor,  he  caonot  ader- 
wards  file  a  bill  slating  that  there  are  various  books,  family  Bibles, 
&c.,  containiBg  estries  which  prove  the  pedigree  as  recited,  and 
insisting  on  that  ground  that  those  books,  Bibles,  lie.  ought  to  be 
delivered  up  to  iHat  or  secureti  for  hb  use.  If  he  was  satisfied  at 
the  time  when  he  took  his  conveyance,  fae^aiuiot  afterwards  call 
for  proof  of  its  accuracy  (/). 

31.  So  if  Ihe  validity  of  a  conveyance  dep^id  upon  a  certain 
amount  of  debt  being  due,  and  the  purchaser  take  the  conveyance 
with  a  recital  that  the  requisite  amouDt  of  debt  is  due,  he  cannot, 
although  he  have  a  covenant  for  further  assurance,  file  a  bill  against 
his  seller,  admitting  the  recital  to  be  correct,  to  have  an  account  of 
the  debts  taken,  or  to  have  the  docaments  which  show  the  state  of 
those  debts  delivered  to  him  or  deposited  in  safe  custody,  or  to 
iiave  a  coveaant  for  their  production  (g), 

32.  But  if  there  have  been  any  fraud  or  misrepresentation 
regarding  a  docameat  which  relates  to  the  title,  equity  will  after 
the  conveyance  relieve  the  purchaser.  Therefore  where  upon  a 
purchase  it  was  erroneously  represented  to  die  purchaser  that  a  will 
affecting  the  estate  had  been  proved  in  an  ecclesiastical  court,  to 
which  of  course  he  could  always  have  had  resort,  Uie  Court,  upon 
«  bill  filed  by  the  purchaser  after  the  conveyance,  ordered  the  will 
to  he  deposited  with  the  Master  for  the  benefit  of  both  parties ;  and 
although  the  misstatemedt  was  probably  a  mere  mistake,  and  not 
iotentional,  yet  as  it  rendered  the  suit  necessary,  the  decree  was 
made  with  costs  (h), 

33.  A  vendor,  unless  some  special  ground  be  laid  for  it,  is  never 
called  upon  to  prove  the  execution  of  the  title-deeds  (1).  And  even  if 
the  seller  bring  an  action,  yet  the  title-deeds  need  not  be  proved  (i). 
'^his  was  decided  by  Lord  Kenyon  at  nisi  print.  To  prove  the 
plaintiff's  title  to  a  right  of  way  sold,  the  deeds  were  produced,  and 
it  was  objected  that  the  deeds  themselves  should  first  be  made 
evidence  by  producing  the  subscribing  witnesses.  ;Bul  Lord 
Kenyon  ruled  it  uot  to  be  necessary.  He  said  he  never  would 
allow,  where  the  question  was  respecting  a  title,  that  the  party 
should  be  called  upon  to  prove  the  execution  of  all  the  deeds 
deducing  a  long  title ;  that  it  was  never  mentioned  in  the  abstract, 

(/)  Par  Master  of  the  Rolls,  1  Bust.  (A)  Hairison  t>.  Coppard,  2  Cox,  818. 
use.  (»}  Thompson  r.  Miles,  1  Esp.  Cft.  184. 

(y)  Hallett  v.  Middleton,  1  Robb.  243. 

{1)  See  ante,  4S3,  in  note ;  Horruo.  Wadiworth.  17  Wendell.  lOS. 
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<n-  expected  in  hnatcing  out  a  title  in  any  case  bf  a  purchase,  more 
partictilaH^  where  possessioA  h&s  accompanied  them ;  he  therelbm 
admitted  them  withotit  proof  of  their  execuUon.  Id  a  lale  case 
before  Lord  C.  J.  Mansfield,  at  nm  priat,  wb^«  in  assuoipnt  upon 
an  agreement  to  purchase  a  leaaebc^d  house,  it  appeared,  that  the 
plaintiff,  the  ^ndor,  ws  a  thiid  or  fourth  assignee  of  the  term  ;  and 
it  was  contended,  that  he  need  only  prove  the  execution  of  the  last 
assignment ;  it  was  ruled  otherwise  ;  and  he  was  ctmipelled  to  prove 
the  lease  and  all  tiie  me^ie  SSsignnteDU  (k).  Lord  Keoycm's 
decision  was  not  however  adrerted  to ',  and  as  that  clearly  coincides 
frith  the  pnctice  in  these  cases,  it  can  scarcely  be  con»dered  as 
overruled. 

34.  In  the  Tast  case  upon  this  subject  (/),  where  the  conditions 
of  sale  of  %  leasehold  house  stipulated  thtit  the  pnrcbaser  should 
not  require  the  producticm  of  any  title  prior  to  such  l«»se  ;  ibe 
purchaser  refused  to  complete  the  contract,  on  the  allegation  thai 
he  had  bid  only  at  the  seller's  request.  The  setter,  who  brought 
the  action  for  damages,  was  the  assignee  of  the  lease,  and  he 
proved  at  the  trial  tiie  execution  of  the  asmgnment  by  an  attesting 
■witness,  but  c^red  no  proof  of  the  executiou  erf"  the  lease  itself; 
and  h  was  held  that  be  ought  to  have  proved  the  execution  of  the 
fetter.  The  Court  observed,  that,  generally  speaking,  on  occasion 
of  purchases  of  this  nature,  an  abstract  is  delivered,  on  which  a 
correspondence  or  communication  by  word  of  nxMth  takes  place, 
and  in  most  cases  the  question,  if  any  arises,  is  on  the  law  as  it 
atfects  the  title  disclosed.  Under  such  circumstances,  a  parly 
having  admitted  the  deeds  to  be  authenticj  and  tbe  legal  ef^t  of 
"them  as  to  title  being  the  only  matter  in  dispute,  is  not  permitted 
lo  "turn  round  at  the  trial  and  reqnire  proof  of  the  genuineness  of 
the  deeds  ihemselves.  In  the  [H^sent  case  nothing  had  taken 
place  but  a  hafe  delivery  of  the  abstract ;  no  correspondence  or 
communication  On  points  of  title ;  nothing  which  showed  an  in- 
'tention,  ■or  had  the  legal  effect,  <)n  the  part  of  the  defendant,  of 
""admitting  the  genuineness  of  the  deed,  and  therefore  tbe  lease 
required  to  be  proved,  l^e  instrument  which  tbe  plaintiff  had 
^iled  to  estabfi^  in  proof  was  the  foundation  of  his  action  —  tbe 
very  thing  sold. 

35.  The  Court,  in  the  last  case,  professed  not  to  decide  the 
point  discussed  in  the  former  cases.  But,  as  we  bare  seen,  they 
laid  down  one  important  rule,  which  applies  to  the  great  majority 

(*)  Crosby  r.  Percy,  1  Can^.  Ca.  303.   </)  Laythi>atp  c.  Brvant,  1  Bing.  N.  C.  421. 
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of  cases  arising  out  of  contrticts,  for  lew  become  the  subject 
action  without  some  preliminary  discussion.  The  Court  obi 
that  tbey  did  not  say  that  where  the  seller  holds  the  lease  I 
he  is  boand  to  prove  all  the  netne  assignments,  but  he  ou 
show  that  the  lease  was  a  valid  subsisting  instrument,  that 
the  very  subject  of  the  sale.  This  case  not  only  establishes  i 
portant  general  rule,  but  also  fumtshes  a  rule  applicable  to  at 
leaseholds.  In  the  case  of  a  freohtJd  estate  it  would  proba' 
deemed  sufficient,  —  although  there  had  been  no  previous  con 
cation  on  the  title,  the  result  of  which  riiowed  that  the  obj 
did  not  turn  upon  want  of  proof  of  the  execution  of  the  deed 
prove  the  execution  of  the  conveyance  of  the  fee  to  the  . 
unless  the  purchaser  could  show  that  some  of  the  prior  deed 
thirty  years  old,  from  being  written  on  erasures,  or  the  like, 
justify  the  call  for  evidence  to  establish  tb^r  execution. 

36.  The  case  of  Nash  v.  Turner  (m)  does  not  apply  to  this 
lioo,  for  the  action  there  was  by  a  purchaser  against  the  sel 
recover  a  sum  of  money  paid  for  fixtures,  which  had  been  sold 
out  any  title.  TTie  teller  wai  the  original  knee,  and  the  pli 
claimed  under  an  assignment  from  bim.  The  assignment  wa 
dorsed  on  the  lease,  and  the  assignment  was  proved  by  the 
scribing  witness,  but  not  the  original  lease ;  and  Lord  Ke 
raled  that  the  proof  of  the  assignment  was  sufficient.  It  wi 
observed,  tiiut  the  lease  was  the  defendant's  own  title  ;  the  an 
mentfrom  him  to  the  plaintiff  was  duly  proved. 

37.  Where  a  will  has  been  executed  it  must  be  produced  b 
a  purchaser  can  be  compelled  to  accept  the  title,  although,  hi 
been  treated  as  a  nullity  by  a  professional  man,  it  has  been  mi: 
and  the  seller,  being  heir,  has  rested  upon  his  title  as  heir  (n). 

39.  Formerly,  where  a  vendor  claimed  under  a  modem  wil 
which  the  heir  at  law  was  disinherited,  it  was  usual  to  require 
will  to  be  proved  in  equity  against  the  heir  at  law  (o)  :  but 
^practice  is  now  discontinued.  In  the  case  of  Colton  v.  Wilson 
the  purchaser  was  in  the  first  instance  discharged  from  his  pure 
on  account  of  the  will  not  being  proved  against  the  heir  at  '. 
but  on  a  rehearing  he  was  compelled  to  take  the  title.*  This  dt 
however,  was  made  on  the  particular  circumstances  of  the  case, 


(n)  Sterou  o.  Onppy,  2  Sim.  Jt  Stn.        (;i)  3  P.  Wma.  Ida ;  and  see  Ma 
139.  r.  Hunt,  2  Madd.  34,  n. 

(o)  See  Fearne'B  Poftboroa,  234.    See 
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Ihe  point  was  hy  no  means  settled.  But  in  Bellamy  v.  Ijiver- 
sidge  (}),  the  title  received  the  Master's  approbation,  although  the 
will  was  not  proved  against  the  heir  at  law  ;  and  upon  exceptions 
to  his  report  on  that  account  coming  on,  Lord  Kenyon,  then 
Master  of  the  Rolls,  overruled  them. 

39.  It  is  DtA  unusual  to  require  the  heir  at  law  to  join  in  the 
conveyance,  if  his  concurrence  can  be  easily  obtained  ;  and  where 
he  is  a  party  to  a  conveyance  in  any  other  character,  be  is  iovaiiably 
made  a  conveying  party,  in  his  character  of  heir  at  law  ;  although, 
in  strictness,  this  could  not  be  insisted  upon. 

40.  If  it  should  even  be  thought  that  a  modem  will  must  be 
proved  against  the  heir  at  law,  yet  it  seems  clear  that  equity  would 
not  compel  tlie  vendor,  at  the  suit  of  the  purchaser,  to  prove  the 
will  per  teatei  (t).  The  objectioo,  therefore,  under  any  construc- 
tion, could  only  be  set  up  by  a  purchaser,  as  a  defmce  to  a  specific 
performance  ;  and  even  to  that  extent  it  would  not  now  prevail. 

41.  We  have  still  to  consider,  which  we  may  do  in  this  place, 
whether  the  title-deeds  will  pass  with  the  estate  by  a  conveyance 
to  a  purchaser  operating  by  way  of  use,  where  the  seisin  is  in  a  third 
person. 

42.  It  is  said  tliat  as  the  statute  of  uses  only  transfers  the  legal 
estate  to  the  use,  it  does  not  interfere  with  the  title-deeds,  and 
therefore  the  (eoSee  or  grantee  is  entitled  to  the  custody  of 
them  (r).  Certainly  there  is  considerable  authority  for  this  state- 
ment, but  there  is  hardly  onn  case  in  which  it  was  necessary  to 
decide  Ihe  point  (*)  ;  and  it  has  been  questioned  by  Lord  Hardwicke, 
who  said,  that  though  it  was  so  clearly  established,  he  knew  not 
but,  when  it  was  considered,  it  might  be  called  a  spungy  reason,  as 
Lord  Vaughao  says  ((),  and  it  has  since  been  doubted  by  Mr. 
Hargrave  (u).  The  authorities  make  no  distinction  between  feoffees 
•or  grantees  and  covenantees,  or,  in  other  words,  between  conveyan- 
ces which  operate  hy  transmutation  of  possession  and  those  which 
do  not.     Now  the  statute  not  only  provides  that  where  one  person 

(j)  Chan,  1  June  1785,  MS. ;  and  see  fiS;  SHcheTrelB.B«gnoll.Cro.Elu.356  ; 

'W^eman  v.  Duchora  of  Rutland,  3  Ves.  Lord  Huntington  v.  Uildmay,  Cra  Jac 

jun.  233 ;  S  Bro.  P.  C.  IIG  i  >id  vide  217  ;  Stockman  n.  Hampton,  Cra.  Car- 

Snxith  r.  Hibbaid,  2  Dick.  730.  441 ;  Refnell  c.  Long,  Ciiitll.  315. 

(r)   1   Sand.  Uaes,   119;  3ug.  OUb.        (0  See  Whitfield  ■>.  Fausaet.  1  T«s. 

U«es,  186,  n.  394. 

(>)  Edtotte  c.  Yauf han,  Dt.  277  n,  pi.        (u)  Co.  Litt  S  >,  n.  25. 
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sUdcIs  seised  to  the  use  of  another,  the  latter  shall  be  deemed  in  the 
lawful  seisia,  estate  and  possession  to  oil  purposes  in  the  like  estate 
as  the  fimner  bad  to  the  use,  but  proceeds  to  devest  the  estate  liUe 
and  right,  that  was  io  such  person,  and  to  vest  it  in  the  cettut  que 
tue.  This  therefore  is  a  legislative  conveyance  to  the  ceitni  que  vte, 
as  powerful  as  the  common  law  conveyance  to  the  feoSe  to  uses  ; 
and  as  the  latter  conveyed  to  him  the  right  to  the  deeds,  although 
they  were  not  granted,  so  the  former  ought  to  have  as  powerful  an 
operation  in  transmitting  them  with  the  estate  from  him  to  the 
cettvi  que  tue.  The  opinion  that  in  the  case  of  a  covenant  to  stand 
seised  for  the  consideration  of  blood  with  strangers,  the  deed  does 
not  belong  to  the  relation  who  takes  the  estate,  but  to  the  covenan- 
tees, and  that  he  has  no  means  to  obtain  the  deed  (x),  shows  how 
little  principle  was  adhered  to,  for  in  that  case  the  deeds  were  held 
to  belong  noi  to  the  -perton  who  took  the  estate,  hut  to  the  persons 
who  did  not,  and  had  not  even  any  seisin  vested  in  them ;  for  in 
such  cases  the  uses  are  served  out  of  the  covenanter's  own  seisin, 
and  there  is  no  trantfer  of  the  legal  estate  out  of  which  the  statute 
is  to  serve  the  uses. 

43.  The  cases  have  led  to  tlie  practice  of  granting  the  deeds  by 
the  conveyance  to  a  purchaser,  and  where  uses  are  created,  and  he 
is  not  the  releasee  to  uses,  of  making  the  grant  to  him,  his  heirs  and 
assigns.  This  b  a  practice  which  the  author  never  adopted,  and  no 
evil  is  likely  to  arise  from  disregarding  it,  although,  certainly,  a.  case 
■nay  arise  in  which  the  actual  grant  of  the  deeds  may  have  some 
influence  upon  a  purchaser's  right  to  them. 

44.  In  Yea  v.  Field,  Lord  Kenyon  laid  stress  upon  the  circuiH' 
stance  that  the  assignee  of  a  mortgage  had  not  a  grant  of  the  deeds 
(y).  Part  of  a  leasehold  estate,  the  whole  of  which  was  held  un- 
der one  title,  was  in  mortgage,  and  the  mortgagee  held  the  deeds. 
The  owner  sold  the  part  not  in  nWHlgage,  and  gave  to  the  purchaser 
a  covenant  from  himself  to  produce  the  title-deeds.  The  purchaser 
afterwards  paid  oS  the  mortgage  and  took  a  transfer  of  it,  and  ob- 
tained the  dehvery  to  him  of  all  the  deeds.  He  then  assigned  the 
mortgage  to  a  third  person  without  any  actual  grant  of  the  deeds, 
and  without  delivering  them  over,  and  upon  trover  brought  by  the 
latter  assignee  against  the  assignor  to  him  (the  purchaser).  Lord 
Kenyon  said,  that  although,  at  the  time  of  the  'purchase,  the  defend- 
ant had  no  right  to  the  possession  of  the  deeds,  yet  since  that  time 
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tbey  bad  fay  accident  come  into  his  possession,  and  the  plaintiff 
could  not  recover  them  from  him.  To  entitle  the  plaintiff  to  recov- 
er, he  should  have  a  better  right  to  the  deeds  than  the  defendant, 
but  in  the  aa*ignment  to  him  there  was  no  gratU  of  them.  In  old 
conveyances  there  is  a  reservation  made  of  such  deeds  as  tend  to 
deraigD  the  warranty  paramouut. 

45.  This  decision  can  hardly  be  supported,  for  the  estate  was  di- 
vided into  two  parcels,  one  of  which  was  not  in  mortgage,  and  was 
sold  with  a  covenant  to  produce  the  deeds,  but  without  any  right  to 
the  deeds  themselves,  —  the  other  parcel  remained  the  property  of 
the  teller  and  of  his  mortgagee.  Now  do  one  could  acquire,  by  ta- 
king a  transfer  of  the  mortgagee,  a  greater  right  than  the  mortga- 
gee, and  he  had  no  right  to  the  deeds  except  at  mortgagee.  Under 
the  first  transfer,  the  purchaser  of  the  other  part  obtained  the  legal 
estate  in  the  part  mortgaged,  and  the  deeds  at  mortgagee  ;  when 
therefore  be  assigned  in  that  character,  the  deeds  passed  with  the 
land  without  Ihe  necessity  of  any  grant:  the  ^a/  right  to  them 
went  with  the  mortgage ;  but  the  effect  of  the  decision  in  the  King's 
Bench  was,  that  the  second  assignee,  when  he  came  to  he  paid  off, 
would  not  have  it  in  his  power  to  deliver  back  the  deeds  to  the 
mortgagor,  to  whom  they  belonged,  and  who  was  under  covenant  to 
produce  them.  It  was  «  mistake  to  mix  together  the  two  charac 
ters  of  the  defendant  as  purchaser  of  one  part  and  mortgagee  of  an- 
other— tbey  were  altogether  distinct ;  and  the  observation,  that  in 
the  assignment  to  him  there  was  no  grant  of  the  deeds,  ought  rather 
to  have  been  applied  to  the  assignmedt  to  the  purchaser  of  the  part 
sold,  than  to  the  assignment  by  him  of  the  portion  mortgaged.  The 
want  of  a  grant  of  the  deeds  to  himself  was  proved,  by  the  cove- 
nant  to  produce  them,  to  have  been  omitted,  because  it  was  not  in- 
tended that  he  should  have  them,  and  his  claim  therefore  was  not 
authorized  in  bis  character  of  a  mortgagee  who  had  assigned  over, 
nor  in  his  character  of  a  purchaser  who,  by  contract,  was  precluded 
from  claiming  them. 
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•SECTION   V. 

or   THE    PRODUCTION    OT    DEEDS    IN    BQUITT   AND    AT   L, 


.  StUJtmuit  ralathtg  to  property  s/mo- 

tnUomun;  partition. 
.  Right  of  purduutr  wAara  Ai  Atu  vo 

eotttBtmt  to  product. 
.  Tmanii  in  anamon,  ^ 
.  Boldtr  0/  detd*  bemming  mortgagtt, 
.    TtHant/or  Ufa  and  r*maindir-man. 
.   Tenant  for  Ufa  porting  laiiA  dtedt,  l;e. 
.  Samainder-man  no  rigAl  to  Jtme  detdt 

broaglU  into  Court. 
'.  Rematf  rtauundor-man, 
.  Contingail  rtBUiinder-man. 
:  Fatim-  and  ton. 
■  UorlgagtmndtrreMoindgr-ManiBitA' 


U.  Fraid  bg  imtanlfir  lifi. 

15.  liortgagie  infea  vndar  ttmm 

teith  iht  dtedt. 

16.  ^/telmml  biUfor  detdt. 

17.  ProAuHion  of  dttdt  in  a  utU 
19.  WUrt  tA«  KHwayanM  tt  imf> 
SO,  Predvetion  at  late. 

21 .  iSortgagte  eoiuanting  to  iota. 

23.  FrodtutionoftitU-deedtnott 

24.  R.    P. 


1.  We  hare  yet  lo  coDsider  in  what  cases  equity  will  ( 
the  owner  of  title-deeds  to  produce  them  to  other  persons, : 
what  cases  llmr  production  will  be  compelled  in  adverse 
and  aclioDS.' 

3.  Altbough  ^e  rule  b  not  universal,  and  may  be  afiecl 
circumstances,  yet  where  several  parties  are  entitled  to  pr 
held  under  one  settlement,  and  one  has  possession  of  it,  a  cc 
equity  will  order  it  to  be  brought  into  court  for  the  benefit  c 
parties  (a).  So  where  an  estate  is  divided  upon  a  partttioD, 
counterpart  of  a  lease  of  the  whole  is  delivered  to  one  of  tl 
ties,  the  parties  entitled  to  the  other  shares  would  be  entit 
the  production  of  the  counterpart,  in  order  to  enable  them  1 
ceed  against  the  tenant  if  necessary  (6). 

3.  So  where  a  person  sold  a  part  of  his  estate  with  the 
covenants  for  tlUe,  including  a  covenant  for  furUier  assuram 
without  any  covenant  to  produce  the  titio-deeds,  all  of  wh 
retained  ;  upon  a  bill  filed    fay    the   purchaser,   who  had 


(a)  Loid  Bknbur;  r.  Bctouoe,  2  Cba. 
Ca.  a  i  Hsiriioii  r.  Cnppud,  2   Coi, 
Vol.  I.  68 


(*)8 


'.  Collett,  Coop.  23' 
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praying  altematively  either  a  deed  of  covenaat  to  produce,  or  ttie 
actual  productioD  of  the  title-deeds,  to  show  a  marketable  title 
•upon  his  resale,  the  Vice-Chancellor  observed,  that  whatever 
doubt  tliere  might  be  upoa  the  right  to  a  covenant  to  produce  the 
defendant's  title-deeds,  being  tiie  root  of  the  plaintiff's  title,  and 
in  that  sense  a  sort  of  common  property,  be  strongly  inclined  to 
think  that  the  plaintiff  had  an  equity  to  the  extent  of  the  pro- 
duction of  the  deeds,  and  he  was  informed  that  the  Lord  Chan- 
cellor  had  expressed  an  opinion  to  that  effect,  and  therefore  he 
overruled  a  demurrer  by  the  defendant  to  the  plaintiff's  bill  (c). 
And  this  certainly,  speaking  from  recollectJon,  was  Lord  Eldon's 
opinion. 

4.  At  law,  where  there  are  tenants  in  ccxnmui,  joint-tenaats 
or  coparceners,  whichever  obtains  possession  of  the  deeds  may 
retain  them;  but  upon  proper  occasions  in  proceedmgs  by  the  oth- 
ers at  law,  the  production  of  them  would  be  compelled  j  and  in 
equity,  there  is  no  doubt  that  in  such  a  case  the  Court  will,  upon  a 
bill  filed,  order  the  production  of  the  title^eeds  in  the  hands  of 
either  for  the  other's  inspection,  where  be  has  sold  his  share,  or  upon 
any  other  occasion  (d). 

5.  But  if  before  the  bill  filed  the  person  holding  the  deeds  has 
changed  his  character,  from  the  absolute  owner  to  tliat  of  a  mort- 
gagee, although  the  deeds  hare  never  been  out  of  his  possession, 
the  Court  will  not  compel  him  to  produce  them,  for  the  estate  a 
the  purchaser's  who  made  the  mortgage,  and  a  mortgagee  has  no 
right  lo  show  his  mortgagor's  tiUe  (e), 

6.  This,  however,  is  a  difficulty  which  can  be  obviated  readily : 
the  purchaser  as  weH  as  the  seller  (the  mortgagee)  should  be  made 
a  party  to  the  suit,  and  the  order  wilt  be  of  course,  for  the  purchaser 
will  be  equally  bound  with  the  person  from  whom  be  purchased. 

7.  As  regards  persons  claiming  several  interests  in  the  same 
estate,  it  is  perfectly  settled  that  the  tenant  for  life  is  the  person 
entitled  to  the  custody  of  them  ;  and  if  they  have  been  taken  into 
the  Court  of  Chancery  for'a  purpose  which  is  satisfied,  they  will 
be  delivered   out  to  him  (/),  although,  if  the   grantor  deliver  the 

(c)  Fain  «.  Ayen,  2  Sim.  &  Stu.  £33,  (/)  Webb*.  Webb,  1  Bden,  8 ;  Strode 

tupra  itdqtt,                              .  o.  BlBckburne,  3  Ves.  iun,  22S,  226 ; 

(d)  Lambert  v.  Riw«i8,  a  Her.  48S  ;  Duneombe  v.  Ifnyer,  S  Vea.  jnn.  320 ; 
■m  ShoTe  V.  CoUett,  Coop.  231 ;  Buiton  CburchUl  o.  Small,  ib.  32,  n. ;  Bowlear, 
B.  NaTille,  2  Cox,  2-12.  Stewart,  1  Soho.  &  Lcf.  222 ;  Banburv 

(s)  Lambert  v.  RoRcn,  2  Mer.  489 ;  v.  Uriscuc,  2  Chn.  Cb.  12  i  am  Doe  r. 

tee  Ilcrcy  r.  Fensra,  4  Uoav.  07 ;  Ball*  Samples,  H  Aaol.  &  Kll.  Ifil 
V.  Margrave,  ib.  US. 
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deeds  to  the  remaiDdeivmaa,  the  teoaot  for  life  could  not  recover 
thena  (g),  for  of  course  the  absolute  owner  of  land  may  sell  or  give 
*away  tbe  title-deeds  aa  mere  parchments,  or  destroy  them  at  his 
pleasure  (&).  And  it  is  laid  down  in  early  times,  that  if  there  be 
tenant  IcHr  life,  the  remainder  over  by  deed,  whichever  of  them 
first  obtains  the  deed  shall  retain  it ;  and  that  therefore,  whoever 
has  any  land  comprised  in  the  deed,  where  otfaws  have  the  rest 
of  the  land,  yet  he  who  has  a  portion  may,  in  respect  of  it,  retain 
the  deed  (t). 

8.  Where  tbe  tenant  for  life  has  parted  with  the  deeds  to  per- 
sons not  entitled  to  the  land,  and  so  is  satisfied,  and  does  not  care 
about  tbe  title,  but  the  remamder-man  is  not  satisfied,  equity  will 
secure  die  title-deeds  for  the  remainder-man  (Ic)  ;  or,  if  proper, 
they  would  be  secured  where  the  right  to  the  remainder  is  in  dis- 
pute, and  8  bill  is  filed  to  have  it  declared  (J,).  So  clearly,  in  case* 
of  spoliation  ;  and  in  the  case  of  a  jointress,  the  deeds  may  be  ob- 
tained by  the  remainder-man  upon  confinniog  her  jointure  (tn). 
And  there  are  dicta  that  every  remainder-man  has  a  right  in  equity 
to  have  the  deeds  brought  into  Court  (n). 

9.  But,  nevertheless,  there  is  not  a  single  decisiou  that  way, 
but  the  rule  is  settled  tbe  other.  Lord  Kenyon  laid  it  down,  that 
a  remainderHnon  had  not  any  action  at  law,  or  any  equity,  to  take 
the  deeds  out  of  the  hands  of  the  tenant  for  life  (o). 

10.  And  it  has  been  decided,  that  where  the  person  claiming  to 
have  tbe  deeds  produced,  has  only  a  remainder  eicpectant  upon 
prior  estates  for  life,  with  limiutions  to  children  not  in  ««i«  in  tail, 
such  an  interest  is  too  remote  to  warrant  the  interference  of  the 
Court;  for  if  such  a  practice  w^^  safiered  to  prevail,  the  tide- 
deeds  of  half  tbe  estates  in  the  kingdom  might  be  brought  into 
Court  (p). 

11.  So,  where  tbe  remainder  was  contingent,  and  indeed  so  cxt- 
cumstanced  that  it  might  be  barred  ;  the  Court  refiised  to  com- 
pel the  tenant  for  life  to  produce  the  title-deeds.     It  was  admitted 
that  there  was  no  authority  to  show  tbat  a  contingent  remainder- 
fa)  2  Bro.  Ab.  84  b,  pi.  25.  470. 

(A)  1  Bro.  Ab.  327  b,  pi.  88  i  Co.  UVU  (n»)  See  2  Vm.  450 ;  2  Bro.  C.  C.  652 ; 
282  a.;  K«lMck  «.  NicholMHi,  Cro.  Bliz.     1  Veg.  jnn.  76. 

4  H.  7,  10 ;  1  Bro.  i 
«3';  see  2  Dick.  650,  661. 

{k)  Ford  D.  Peering.  1  Tea.  jnn.  72. 
fSnnuior'a  ed.  note  (o).] 

(0  Bonthby  n.  Stonehoiue,  3  Vsa.  v.  ioj,  2  Eq.  Ca.  Abr.  284 ;  probably  ai 
610 !  we  PapUlon  c.  Voice,  S  P.  Wma.     imprafect  note  of  the  Mine  owe. 
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maa  had  that  right.     And  an  bnpection  of  the  deeds  was  refused 
to  a  puTchaser  from  the  contingent  remainder-man  (y). 

13.  And  io  cases  between  father  and  son,  where  the  fonner  is 
tenant  for  life,  and  the  latter  tenant  in  tail,  whether  the  selllnnent 
•was  made  by  the  grandfather  (r)  or  by  the  father  (»),  the  Court 
will  not  without  a  special  case  order  a  production  of  the  deeds ; 
for  between  father  and  son,  the  Court  has  always  suffered  the  set' 
tlemant  to  remain  with  the  father  for  the  benefit  c^  the  family, 
unless  he  baa  threatened  or  intended  to  destroy  it  (t). 

13.  And  as  the  tenant  for  life  cannot  be  compelled  to  give  up 
the  deeds,  a  first  mortgagee  under  the  remain derwn&n  cannot  be 
postponed  because  he  did  not  obtain  the  deeds  in  favor  of  a 
second  mortgagee  who  did  obtain  them,  for  he  was  guilty  of 
no  laches,  and  even  if  he  do  not  file  a  bill  for  the  deeds,  as  he 
might  do  aDer  the  death  of  the  tenant  for  life,  yet  that  onussicHt 
will  not  be  sufficient  to  chaise  him  (u). 

14.  The  possession  of  the  title-deeds  by  the  tenant  for  life,  in 
many  cases  would  enable  htm  to  commit  a  fraud  by  making  a. 
mortgage,  as  where  he  himself  made  the  settlement,  for  by  sup- 
{Hessing  tbe  settlement  he  would  still  appear  to  be  owner  of  tlie 
fee,  and  this  mischief  will  be  increased  now  that  a  man  can  bar 
hb  wife's  dower,  for  it  will  no  longer  be  necessary  to  have  the 
concurrence  of  tbe  wife,  which  would  lead  to  a  knowledge  of  the 
settlement.  To  avmd  a  possible  fraud  in  such  cases,  a  memoran- 
dum of  the  settlement  should  be  endorsed  on  the  conveyance  to 
the  settlor,  or  if  none,  cki  the  leading  title-deed  remaining  in  his 
possesion. 

15.  Where  a  tenant  for  life,  who  had  been  owner  of  the  fee, 
made  a  mortgage,  suppressing  the  settlement,  and  delivered  the 
title-deeds  to  the  mortgagee.  Lord  Rosslyn  was  so  struck  with  tbe 
hardship  of  the  case  upon  the  remainder-man  under  the  settle- 
ment, that  he  directed  a  plea  of  purchase  without  notice  to  stand, 
merely  as  an  answer  to  the  hill  which  was  filed  by  the  next  tenant 
for  life  to  have  the  title-deeds  delivered  up  ;  and  be  seemed  Io  con- 
sider ^at  the  defendant  was  not  justified  in  retaining  that  with 
regard  to  which  she  could  have  no  profit,  thereby  putting  the 
tenant  for  life  under  a  disadvantage ;  and  that  if  there  were  nraie 
of  which  the  mortgagee  could  make  any  advantage,  she  was  witb- 


(l)  Noel  D.  W«rd,  1  Msdd.  322,  339.  U)  See  2  IHck.  239. 

14  Lord 
mbL  IM. 
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out  aaj  beoeficial  interest  or  proGt  to  herseir,  retaining  what  might 
be  a  profit  or  advantage  to  the  tenant  for  life  (x)  ;  but  Lord 
Eldon  expressly  overruled  this  decision,  and  held  that  the  mort- 
gagee, although  he  could  not  maintain  his  title  at  law  to  the  estate, 
could  not  be  compelled  in  equity  to  discover  whether  he  had  the 
title-deeds,  or  to  deliver  them  up  (y).  In  such  a  case,  Ihererore, 
*lhe  remainder-man  must  obtain  elsewhere  what  evidence  he  can 
in  support  of  an  action  of  trover.  Of  course  a  purchaser  from  a 
tenant  ibr  life  would  stand  in  the  same  situation  with  a  mortgagee 
who  is  a  purchaser^!)  tanto. 

16.  In  regard  to  genenl  relief  in  equity  for  deeds,  an  ejectment 
bill,  as  it  is  termed,  cannot  be  maintained,  although  the  claimant 
has  not  the  title-deeds.  In  a  case  in  which  an  heir  at  law,  out  of 
possession,  filed  a  bill  praying  relief  by  the  delivery  of  the  posses- 
sion of  the  estate,  and  of  the  title-deeds,  the  Court  obserred,  that  it 
was  said  that  the  delivery  of  title-deeds  was  equitable  relief,  and 
that  the  Court  having  in  that  respect  jurisdiction,  would  do  com- 
plete justice  [which  certainly  had  been  a  prevailing  opinion].  The 
possession  of  title-deeds  was  incidental  to  the  possession  of  the 
estate,  but  could  not  be  recovered  with  the  estate  at  law.  The 
Court  therefore  would  give  the  title-deeds  to  him  who  had  at  law 
recovered  the  possession  of  the  estate,  hut  its  jurisdiction  in  this 
respect  was  confined  to  the  possessor  of  the  estate.  If  the  plaintiff 
in  this  case,  the  Court  added,  recovers  the  estate  at  law,  then,  and 
not  till  then,  he  may  come  here  for  the  possession  of  the  title- 
deeds  (z). 

17.  In  suits  in  equity,  the  Court,  as  between  the  parties  to  the 
suit,  does  not  order  the  production  of  deeds  but  on  a  very  strong 
case  of  unanswerable  equity.  The  defendant,  the  owner  of  the 
documents,  never  can  be  called  on  to  give  any  reason  why  he 
should  not  produce  them,  for  all  must  depend  on  the  plaintifTs 
ground  of  application,  and  the  defendant  needs  no  other  protection 
than  the  jealousy  of  the  Court.  It  is  a  doctrine  of  the  greatest 
moment  to  titles,  that  a  party  should  not  be  compellable  to  pro- 
duce his  securities.  What  would  otherwise  become  of  our 
property  ?  (a). 

18.  The  general  rule  is,  that  the  plaintiff  is  entitled  to  the  pro- 
duction of  a  deed  which  sustains  his  title,  but  he  has  no  right  to 

(2)  strode  o.  BUckbnme,  3  Vqs.  Jan.  (i)  Cron  v.  Tyrrell,  3  Madd.  179; 
222.  Jones  D.  Jones,  3  Mei.  161. 

(y)  Walwm  o.  I^ee,  9  Vm.  Jun.  2i.  (o)  VnnsitMrt  e.  Bsrber,  9  Price,  6*1. 

per  Richards,  C.  B. 
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the  production  at  a  deed  which  is  not  cramected  with  the  title,  sad 
which  gives  title  to  the  defendant  (6)  (l),as  where  it  shows  constnic- 
live  notice  (e).  An  heir  in  uil  may  obtain  the  production  of  the 
deeds  creating  the  entail,  but  nothing  further  (</)  (2).  And  a  positive 
'denial  of  the  plaintiff's  title,  and  that  the  documents  in  the  defend- 
ant's possession  would  not  show  his  title,  will  prevent  the  Court 
from  ordering  the  production  of  the  documents  (e). 

19.  Even  where  the  bill  is  filed  to  impeach  the  conveyance  to 
the  purchaser  oa  the  ground  of  fraud,  although  the  Court  will  order 
the  production  of  the  deed  at  the  hearing  (/),  yet  it  will  not  com- 
pel its  production  before  that  period,  where  the  purchaser  denies  the 
alleged  fraud  (g),  unless  the  fraud  appears  on  the  deed  itself;  as 
for  example,  where  from  the  peculiar  manner  in  which  the  receipt 
was  signed,  the  deed  having  been  folded  down  so  that  the  plaintiff 
could  not  see  what  she  was  going  to  sign,  and  the  purchaser,  though 
he  said  he  was  a  purchaser  for  valuable  consideration,  without  notice 
of  the  fraud,  did  not  deny  that  he  had  nouce  of  these  circumstan- 
ces ;  the  Court  ordered  the  production  of  the  assignment  to  the 
purchaser  (h).  So  where  the  fact  of  notice  appeared  from  the  reci- 
tab  in  the  deed,  as  set  forth  in  the  answer,  it  was  ordered  to  be  pn^ 
duced  before  the  hearing  (t). 

30.  And  even  at  law,  it  seems  that  a  person,  though  no  party  to 
a  deed,  who  takes  an  estate  by  way  of  remainder  under  it,  has  a 
strong  interest  in  the  deed  and  is  entitled  to  the  production  of  it  (k). 
But  this  is  the  case  of  different  interests  in  ihe  same  estate,  and  not 
of  distinct  rights  to  different  estates  comprised  in  the  same  deed, 
and  the  general  rule  is  at  law,  that  unless  the  party  holding  the  deed 
has  been  in  effect  a  trustee  for  the  party  requiring  the  production  of 

(A)  Sampson  v.  Swctteoliua,  S  Hiidd.  4  Be&v,  S7, 

le  1  2  Myl.  ft  Kee.  7S4,  n.  ;  Wilson  v.  («}  UnnnittjneD.  Leader,  10  Sim.  330. 

Porstor,  You.  280;  see  Hardman  o.  El-  (/)  Bcckford  v.  Wildman,  16  Vet. 

lamca,  2  Myl.  &  Kce.  7*6,  amtra,  where  jun.  138  ;  sea  Balch  v,  Sjmes,  Tttin.  ft 

referred  to  by  the  anBwcr  when  pro-  Itusa.  87. 

duced  ;  but  seeWigram,  Bisc.  111.  See  (?)  Tyler  v.  Drayton,  3  Sim.  &  Stu. 

Parrcr  v.  Hutchinson,  3  You.  &  CoU.  309  :  2  Myl.  &   Kee.   7S4,  n. ;  Cair  ». 

6fl2;  Smith  F.  Duke  of  Beaufort,  1  Hare,  Moulda,  1  Hnyea  &  Jo.  711 ;  Basafotd  r. 

S07;LlewcUyDr.  Bsdeley,  IHore,  527;  Blokealey,  S  Beav.  131. 

Bennett  v.  OloBsop,  3  Eiire,  STB.  (A)  Kennedy  v.  Green,  G  Sim.  6;  aee 

(c)  See  2  Hare,  IG6,  n.  Fencott  v.  Clarke,  ib.  S. 

(d)  Lord  Shaftesbury  v.  Arrowamith,  (i)  Neoaom  c.  Clarfcaon,  C.  Coop.  63 ; 
4  Ve«.  jun.  66 ;  aeo  Codrington  o.  Cod-  ace  Addia  c  Campbell,  1  Beav.  25S. 
rinKton,  3  Sim.  S22i  Attonicy-f!oncral  (k)   Pit  Heath,   J.,   in  Bateman  r. 
V.  EUiaon,  4  Sim.  210 ;  Mercy  v.  Ferrera,  Phillips,  4  Taunt.  IGl. 
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it,  be  caoDOt  call  for  it  (T).  If  a  purchaser  were  to  complete  h'ls 
purchase  and  leave  the  deeds  in  the  hands  of  the  seller,  who  retain- 
ed other  estates  held  under  them,  without  taking  any  covenant  to 
produce  them,  he  would  have  no  remedy  at  law  to  enforce  their 
production.     This  has  always  been  considered  the  rule  in  practice. 

31.  Mortgagees,  generally  speaking,  cannot  be  compelled  to 
produce  the  deeds  until  they  are  paid  off,  but  if  they  consent  to  be 
paid  off  by  means  of  the  purchase-money  to  be  produced  by  sale 
of  the  property  in  a  suit,  they  become  bound  to  facilitate  the 
*sale,  and  therefore  the  deeds  will  be  ordered  into  Court,  although 
they  will  not  be  delivered  out  without  notice  to  the  mortgagee  (m). 

S3.  If  one  part  of  a  deed  has  been  executed  for  both  parties,  or 
a  deed  has  been  deposited  in  the  hands  of  the  holder  as  a  trustee 
forothersonly,  or  for  others  jointly  with  himself,  its  prqduction  may 
be  compelled  (n). 

523.  But  generally,  parties  are  not  compelled  to  produce  their 
title-deeds  at  law.  If  a  subpcena  duces  tecum  is  served,  the  party 
must  take  his  deeds  into  Court  in  obedience  to  the  subpcena,  but 
if  he  states  Ihat  they  are  his  title-deeds,  no  Judge  will  ever  compel 
him  to  produce  them  (o).  Lord  Kenyon  observed,  that  if  a  man 
were  obliged  to  produce  every  paper  in  his  custody,  it  would 
occasion  the  ruin  of  millions.  It  was,  he  added,  a  good  plea  in 
bar  in  the  Court  of  Chancery,  tliat  the  defendant  (although  the  legal 
title  was  in  another)  had  an  equitable  title  by  honest  means  with- 
out notice,  and  tlie  Court  would  not  compel  th«  production  of  those 
papers  which,  if  produced,  would  strip  the  defendant  of  bis  fair  and 
equitable  title  (p)  ;  nor  can  a  man's  attorney  be  compelled  to  pro- 
duce a  muniment  of  title  which  his  client  might  withhold,  and  the 
Judge  has  no  more  privilege  to  examine  the  document  than  any  one 
else  (y). 

24.  In  estimating  the  merits  of  a  general  registry,  the  real 
property  commissioners  have,  no  doubt  unconsciously,  been  led  to 
greatly  overrate  the  difficulty  arising  from  the  want  of  possession 
of  tiie  deeds.  They  say  (r),  that  when  the  covenant  to  produce 
them  is  obtained,  it  is  only  in  very  few  case*  that  it  is  pennanently 
effectual.     The  deeds  often  pass^with  the  lands  in  respect  of  which 

(i)  See  Street  e.  Brown,  6  Taunt.  302 ;  (o)  Pickering  «.  Noyes,  1  Bum.  St 
BAtcIiffar.  Bleasly,  3  Bin^.  118;  Locd    Cceas.  262. 

Portmoiec.  Qoring,  i  Bing.  152  ;  Cocka  (p)  MilcN  tt.  Dawson,  1  Esp.  Cb.40S  ; 
r.  Nash,  9  Bing.  723.  Harris  c.  Hill.  3  Stark.  Ca.  140;  Nixon 

(m)  Uveiejv.  Uurding,  1  Bcav.  313.    v.  Maynh,  1  Mood.  &  Bob.  76. 
(n)  See  1  Bum.  &  Cress.  263.  (;)  Dae  v.  Jamea,  i  Mood.  &  Hob.  47. 

<r)  Second  Report,  p.  16. 
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they  were  retained  into  the  hands  of  a  person  not  bound  by  the 
covenant,  and  on  the  other  hand,  the  subsequent  purchaser  of  the 
other  lands  is  setdocn  able  lo  enforce  the  covenant.  These  cases 
depend  upon  the  general  law  of  covenants,  which  is  ill  adapted  to 
purposes  of  this  nature,  and  often  gives  rise  to  questions  of  the 
greatest  nicety  and  difficulty.  When  the  covenant  is  imperfect, 
the  party  interested  in  the  deeds  is  ol\en  unable  to  enforce  the  pro- 
duction of  them  from  the  holder,  and  still  oftener  be  is  unable  to 
secure  to  a  purchaser  their  future  produc^on.  The  consequence  in 
either  case  is,  that  the  title  is  unmarketable.  Supposing,  they  add, 
the  party  to  be  in  possession  of  a  perfect  covenant,  it  may  fail  of 
♦effect,  because  the  party  bound  by  the  covenant  may  not  be  known, 
or  may  be  out  of  reach,  or  may  be  incapable  of  being  sued,  and 
there  is  also  jhe  risk  of  the  loss  of  the  deeds.  The  loss  of  the  deeds 
or  the  want  of  an  effectual  covenant  for  the  production  of  then), 
prevents  a  large  proportion  of  the  titles  in  this  country  from  being 
strictly  marketable. 

25.  Now,  it  is  believed,  that  it  is  only  in  very  few  cases  that  the 
covenant  to  produce  deeds  is  not  permanently  effectual,  whether 
the  covenant  run  with  the  land  or  not,  for  the  covenant  binds  the 
deeds  in  equity,  and  they  and  not  damages  are  what  ihe  party 
wants,  and  therefore  an  action  for  breach  of  the  covenant  is  not 
the  remedy  resorted  to.  Where  the  deeds  pass  with  the  land  in 
respect  of  which  they  were  retained  into  the  hands  of  any  person, 
he  would  be  bount^  at  least  in  equity,  by  the  covenant,  and  in 
practice,  where  there  is  a  covenant  to  produce,  there  is  no',  speak- 
ing generally,  any  difficulty  in  obtaining  the  production  of  them. 
I  remember  well  when  these  difficulties  were  not  raised  upon  pur- 
chases, and  ihey  have  been  created  not  in  consequence  of  any 
practical  obstruction,  but  from  refining  on  the  nature  of  the  cove- 
nants, and  the  liability  under  them.  The  difficulty  may  be  alto- 
gether removed  by  common  care  upon  purchases,  and  by  a  steady 
adherence  to  principle  in  the  decbions  of  the  courts.  Such  ob- 
servaUons  as  those  we  have  been  considering  are  to  be  deprecated, 
as  they  tend  to  increase  litigation  on  these  points,  and  to  encour- 
age objections  by  purchasers  which  are  not  warranted  by  law : — 
they  create  the  very  difficulty  upon  which  they  assume  to  be 
grounded. 
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3.  Pur^atar  talUlcd  to  atttiUd  capiat. 
3.  OjiImi  cti  record, 

6.  And  of  them  if  in  uBcr't  eutlody. 

7.  Cavgnaiil   to  produce  copiet  qf  eovrt 

roU. 

8.  Or  bargain  and  Mali  mroUtd. 

9.  Right  to  atlatted   eepia   extruded  by 

agreement  to  produea  died;  qa. 

11.  PurcAoMT  antitUd  to  covenant  to  pro- 

12.  AUhough  A*  aelhn  ar*  aitignee*. 

13.  Bquittiile  right  to  pniduction  iiuuf- 

14.  SeUer  having  t>nly  a  coieanant  to  pro- 
Id.  CanmaiU,  hovframad  at  to  capiat. 


17.  What  dtadt  U  ihould  eomprite. 

18.  Whsthar  a  ananaal  lo  product  eon  it 

tnfbretd  vndar  ananeuU  for  furihar 


19.  By  wAont  to  ba  enierad  into. 

20.  Tht  tmmatit  rwu  with  the  land  pur- 


21.  R.  P.  C 

Barday  T.  Raina. 

22,  24.  Aula  in  egmty. 
33.  Barelay^.  Saine. 

26.   Oittrvaliont  on  the  buo  qf  that  eata. 

26.  'Validity  of  title  in  that  eaee. 

27.  WAalhar  tha  covenant  rwu  teith  the 

land  retained  by  the  taller, 
38.  Hoaeavenaat^aelt  a  marketable  title. 


1.  Hating  considered  generally  to  whom  the  costody  of  the 
title-deeds  belongs,  we  are  now  to  consider  in  what  cases  a  pur- 
chaser is  entitled  to  attested  copies  of  the  title-deeds. 

Q.  If  a  purchaser  cannot  obtain  the  titie-deeds,  he  is,  as  we  have 
already  seen,  entitled  to  attested  copies  of  them  at  the  expense  of 
the  vendor,  unless  there  be  an  express  stipulation  to  the  con- 
trary (a) ;  and  although  be  may  not  be  entitled  to  the  possession 
of  the  deeds,  yet  he  has  a  right  to  inspect  them,  and  tbe  vendor 
must  produce  them  for  that  purpose  (b). 

3.  But  a  purchaser  is  not  entiUed  to  attested  copies  of  mstru- 
ment3  on  record. 

4.  This  was  decided  in  the  case  of  Campbell  v.  Campbell  (c), 
where  the  Master,  in  taxing  costs  incurred  by  the  sale  of  consid- 
erable estates,  disallowed  the  charges  for  attested  copies  of  deeds 


(a)  Dbtb  b.  Tucker,  8  Ve«.  j>m.  460 ;        (o)  Rolls  »ittiogs  after  - 
Barry  v.Voitng,  2  E^.  Cn.  640,  n.  1793,  Ma    8m  Coop«r  * 

(b)  Beny  v.   Young.  uM  aup. ;  vide    Sim.  609. 
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and  documents  upon  record ;  and  upon  excepUoos  to  his  report 
on  that  account  coming  on,  the  Master  of  the  Rolls  orerruletf 
them,  and  held  that  a  purchaser  was  Dot  entitled  to  such  copies  at 
the  expense  of  the  vendor. 

*5.  The  rule  must  have  proceeded,  it  should  se^n,  upon  tbis 
ground,  that  the  purchaser  having  had  the  iaspection  of  the  origi- 
nals, and  procured  a  covenant  to  produce  them,  was  not  entitled 
to  an  attested  copy,  because,  being  upon  record,  he  could  always 
inspect  the  raoord  in  tlie  absence  of  the  original,  for  attested 
copies  are  given  rather  for  general  use  than  as  muniments  of  title, 
which  they  are  not.  There  is  a  great  distinction  between  a  deed 
properly  on  record,  as  a  bargain  and  sale,  which  derives  its  opera- 
lion  from  the  enactment,  and  is  therefore  evidence  without  further 
proof,  and  a  deed  enrolled  only  for  safe  custody,  which  is  evidence 
without  further  proof  only  against  the  parly  who  sealed  it,  and  alt 
persons  claiming  under  him  (d).  But  the  question  between  the 
seller  and  purchaser  is  not  bow  the  original,  when  it  is  produced, 
can  be  proved,  but  whether  the  latter  shall  have  any  evidence  of 
the  contents  in  his  own  possession :  it  is  no  reason  why  a  pur- 
chaser who  has  not  the  custody  of  the  original,  should  not  have 
an  attested  copy  of  it,  that  the  original  when  produced  can  be 
proved  with  less-  ceremony  or  difficulty  than  in  a  common  case : 
the  original  in  either  case  is  out  of  his  immediate  reach,  and -an 
attested  copy  for  ordinary  purposes  supplies  its  place.  The  true 
distinction  must  be  between  what  is  in  private  custody  and  what 
is  of  public  access ;  it  was  thought  that  if  a  purchaser  could  at  alt 
moments  have  access  to  a  copy  in  a  public  office,  he  would  not 
be  entitled  to  an  attested  copy.  The  rule,  therefore,  seems  to 
extend  to  instruments  not  strictly  of  record,  as  deeds  enrolled  for 
safe  custody  in  a  court  of  record,  or  wills  registered  and  accessible, 
which  latter,  although  not  in  a  court  of  record,  yet  in  common 
parlance  are  treated  as  on  record. 

6.  In  some  cases,  however,  a  purchaser  can  obtain  attested  or 
office  copies  even  of  instruments  on  record.  For  a  purchaser  is 
entitled  to  examine  the  abstract  with  the  original  title-deeds,  or 
with  office  or  attested  copies  of  them ;  and,  therefore,  if  a  vendor 
has  not  the  instrument  itself,  and  cannot  obtain  it,  and  can  make 
a  titie  without  producing  the  deed  itself,  he  is  bound  to  procure 
an  office  or  attested  copy  of  it,  to  enable  the  purchaser  to  ascertain 
'that  the  abstract   is  c<»rrect ;  and   wbrai  it  is  trfitained,  the  pur- 

(ij)  Lad7  Htdcroft  v.  Si^th,  2  Freem.  2fig  ;  see  PhiL  End. 
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vbaser  b  of  course  eatitled  to  it  on  the  complelion  of  the  pu 
DDless,  iodeed,  tbe  vendor  tetabs  other  estates  holden  lu 
same  title. 

7.  When  the  estate  is'COpyhold,  aiid  the  purchaser  is  not  < 
to  the  custody  of  the  copies  of  court  roll,  he  13  entitled  to  1 
aant  to  produce  them,  if  the  vendor  has  them,  or  if  they 
*bis  power ;  but  if  oot,  the  purchaser  caaoot  require  such  ■ 
cant  (e). 

.  8.  So  8  hargain  and  sale  enrolled  under  the  statute  10 
G.  18,  falb  within  the  same  principle  as  copies  of  court  roll  ( 

9.  In  a  case  before  Lord  Rosslyn,  where  there  was  an 
meat  that  the  vendor  should  produce  the  original  title-det 
construed  it,  not  only  as  an  engagement  to  produce  the  title- 
but  as  a  negative  stipulation  that  he  should  not  give  a 
copies.  This  was  certainly  presuming  a  great  deal.  Lord 
thought  that  the  pressure  of  the  stamp  duties  led  to  thai 
won  (g)  ;  and  it  is  probable  that  a  similar  case  would  now  1 
a  different  detenni  nation. 

10.  In  a  case  before  Lord  Eldon,  he  compelled  the  veni 
his  own  expense,  to  fumbh  attested  copies,  the  purchaser  I 
had  no  iatimatton  that  he  could  not  have  the  deeds.  Fi 
said,  if  he  had  notice  that  fae  was  not  to  have  tbem,  he 
regulate  his  bidding  accordingly ;  conceiving  that  he  was  t< 
the  expense  of  procuring  copies  (h).  From  this,  it  may  be  inl 
that  notice  that  the  puicbaser  cannot  have  the  deeds  b 
mount  to  a  stipula^oa  that  he  shall  not  be  fumbbed  with  at 
copies  at  the  seller's  expense.  The  general  practice  of  the 
fession,  founded  on  the  decided  cases,  is,  that  the  seller,  i 
absence  of  an  express  stipulation  to  tbe  contrary,  is  bound,  : 
own  expense,  to  furnish  the  purchaser  with  attested  copies 
Lord  GIdon  does  not  appear  to  have  intended  to  estab 
new  nile. 

11.  Where  a  purchaser  cannot  claim  the  title-deeds,  it 
importance  to  him  to  obtain  attested  copies  of  them.  But  at 
copies  are  not  of  themselves  sufficient  security  to  a  purcha: 
they  are  indeed  mere  waste  paper  against  strangera,  and  c 
be    used   upon  an   ejectment,    unless,  p^haps,    as  between 

(a)  Cooper  r.  Emerr,  1  Phil.  338.  Ae        (?)  See  6  Vee.  jnn.  480. 

to  ittwted  copies  of  them.  Bee  S.  C,  (A)  Boughtoa  v.  Jewell,  IS  Ve 
•nd  10  Sim.  609.  176. 

(/)8.& 
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parties  themselves  (t).  Therefore,  id  order  to  enable  a  pnrchaser 
to  effectually  manifest  and  defend  his  title  and  possession,  be  is 
also  entitled,  at  the  expense  of  the  vendor,  to  a  covenant  to  produce 
the  deeds  theBiselves,  at  the  expense  of  the  purchaser  (Ar)  ;  whicb 
should,  in  most  cases,  be  carried  into  e£lect  by  a  separate  deed. 
And  where  a  vendor  retains  the  deed  bj  wbicb  the  estate  he  is 
selling  was  conveyed  to  him  (which  is  mostly  the  case  when  it 
relates  to  other  estates),  it  seems  advisable  for  the  purchaser  to 
*require  a  memorandum  of  his  purchase  to  he  endorsed  on  such 
deed. 

13.  And  where  the  title-deeds  cannot  be  delivered,  assignees 
must,  like  any  other  vendor,  give  attested  copies  of  them  at  the 
expense  of  the  estate,  but  their  covenant  for  the  production  of  tlie 
deeds  should  be  confined  (o  the  time  of  their  continuance  as 
assignees  ([}.  If,  however,  the  covenant  is  so  confined,  the  pur< 
chaser  should  have  some  security  that  the  person  wbo  shall  ulti- 
mately become  entitled  to  the  custody  of  the  deeds  will  covenant 
ibr  their  production.  The  proper  course  seems  to  be  for  the  as- 
signees' covenant  to  be  made  determinable  in  case  they  shall  pro- 
cure the  person  to  whom  they  shall  deliver  the  deeds  to  enter  into 
a  similar  covenant  with  the  purchaser  (m). 

13.  A  purchaser  is  not,  it  is  said,  bound  to  rely  upon  an  equi- 
table rigbt  to  compel  the  production  of  the  deeds,  hut  is  entitled  to 
the  deeds,  or  a  valid  covenant  to  produce  them  (n). 

14.  It  frequently  happens,  that  a  per^m  having  a  covenant  for 
production  of  the  title-deeds  to  his  estate,  sells  only  part  of  the 
estate,  and  retains  his  purchase -deed,  and  the  covenant  to  produce 
the  deeds ;  and  in  such  cases  I  should  conceive  the  practice  to  be 
for  the  vendor  to  enter  into  the  usual  covenant  for  production  of  the 
title-deeds  in  his  possession,  which  of  course  would  include  the 
original  covenant  to  produce  the  deeds.  But  Mr.  Fearne  thought  (o) 
that  a  purchaser  was,  in  cases  of  this  nature,  entitled  to  require  the 
vendor  to  covenant  for  the  production  of  the  deeds  to  such  an  px- 
tent  as  the  covenant  in  the  vendor's  possession  entitied  him  to  the 
production  thereof,  unless  he  could  procure  a  new  covenant  for  that 
purpose  from  his  grantors  to  the  new  purchaser  ;  but  that  such  cov- 
enant from  the  vendor  should  not  be  enforced,  in  esse  he  produce 

(0  SeeDoBc.  BrydgeSiTScott,  N.R.  (m)  Vide  iV".  pl-  U. 

339.  (n)  Barclay  v.  Itatne,  I  9im.  &  Stu. 

(£)  Beny  v.  Young,  2  Bap.  Ca.  S40,  n.  440. 

(I)  Per  Lord  Eldon,  Exparu  Stuatt.  (o)  Posth.  113. 
2  Rose,  215. 
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the  origioal  covenant  to  produce  the  deeds,  when  it  should  be  re- 
quired to  defend  the  purchaser's  title. 

15.  It  is  not  unusual  to  insert  a  proviso  in  a  deed  of  covenant 
to  produce  title-deeds  for  determiaing  ibe  covenant,  in  case  the 
vendor  sell  the  part  of  the  estate  retained  by  him,  and  procure  the 
person  to  whom  the  estate  is  sold,  and  the  title-deeds  are  delivered, 
to  enter  into  a  similar  covenant  with  the  first  purchaser  for  pro- 
duction of  the  title-deeds.  But  a  seller  could  not,  it  is  appre- 
hended, insist  upon  such  a  qualification  ;  if  he  could,  it  might  on 
the  same  ground  be  carried  on  totiet  ^oties,  and  the  purchaser 
and  those  who  claimed  under  him  be  put  to  great  inconvenience  ; 
^neither  could  a  purchaser  insist  upon  it  against  the  will  of  the 
seller  :  indeed,  that  would  be  absurd,  as  it  is  to  provide  for  the  re- 
lease of  the  seller  if  he  procure  another  to  covenant  Where  such  a 
proviso  is  inserted,  of  course  it  stipulates  that  the  expense  of  the 
new  deed  shall  be  borne  by  the  seller  (p). 

16.  The  covenant  in  late  times  has  commonly  been  framed  so 
as  to  authorize  the  purchaser  to  take  copies  w  extracts  from  them, 
instead  of  only  giving  him  a  right  to  have  them  fiimished  by  the 
seller ;  and  it  is  by  no  means  clear  that  the  purchaser  may  not 
insist  upon  it  in  that  form.  The  covenant  in  that  form  might  lead 
to  inconvenience,  and  it  is  therefore  better,  not  to  require  it,  but  to 
iimit  the  price  to  be  paid  for  the  copies,  which  should  be  tbe  mere 
cost,  for  the  seller  is  cot  to  make  a  profit  by  the  covenant. 

17.  A  purchaser  cannot,  merely  because  an  instrument  is  stated 
in  the  abstract  of  title,  require  a  covenant  to  produce  it.  He  is 
entitled  to  a  covenant  for  tbe  production  of  all  the  documents 
contained  in  the  abstract  which  are  necessarj-  to  make  out  a  good 
sixty  years'  title,  with  the  excep^ns  before  referred  to  (q). 

18.  We  have  elsewhere  considered  whether  a  covenant  to 
produce  deeds  can  be  enforced  under  a  covenant  for  further 
assurance  (r). 

19.  Where  it  is  intended  that  the  purchaser  shall  have  the  legal 
right  to  tbe  production  of  the  deeds,  he  should  have  a  regular 
deed  of  covenant  for  their  production,  entered  into  by  the  person 
in  whose  custody  they  are,  clothed  with  the  legal  right 

20.  We  shall  elsewhere  have  occasion  to  consider  the  general 
law  as  to  covenants  running  with  the  land  (j) ;  but  here  we  may 
conveniently  inquire  whether  a  covenant  by  a  seller  to  produce 
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the  tide-deeds  in  the  usual  way  runs  with  the  land :  that  it  does 
so  with  the  purchased  lands  admits  of  no  doubt ;  the  question  only 
is,  whether  it  binds  the  alienee  of  the  lands  reserved  by  the  seller  to 
produce  the  deeds. 

21.  The  real  property  commissioners  observe  ((),  that  in  a  receot 
case  («),  where  the  vendor  had  not  the  custody  of  the  original 
deeds,  but  had  a  covenant  for  the  production  of  them,  it  was  deci- 
ded that  the  title  was  not  marketable,  because  the  covenant  did  iwt 
run  with  the  land.  They  add,  that  it  had  previously  been  sup- 
posed, either  that  an  original  independent  equity  existed,  entitling  any 
party  interested  in  a  deed  to  call  for  its  production  *by  any  oUier 
person  having  the  custody  of  it ;  or,  at  least,  that  such  an  equity 
existed  wherever  the  parties  requiring  the  production  claimed  under 
a  person  who  had  taken  the  precaution  to  procure  a  covenant  for 
that  purpose;  and  the  person  having  the  actual  custody  of  it  d^v 
ved  that  custody  from  or  through  a  person  who  had  entered  into 
such  a  covenant.  In  prac^e  it  was  not  considered  that  a  court  <^ 
equity  would  regard  the  subtle  distincti(His  which  prevail  in  courts 
of  law,  between  covenants  which  do  and  those  which  do  not  run 
with  the  land,  and  they  point  out  the  evil  consequences  of  this  de- 
cbion. 

22.  The  rule  in  equity,  it  is  apprehended,  never  was  so  universal 
as  it  is  quoted  in  the  6rst  part  of  the  above  statement  (x) ;  but  the 
second  branch,  stating  what  at  leatt  the  doctrine  was,  appears  to  be 
correct,  and  it  is  apprehended  that  it  is  not  shaken  by  the  decision 
in  Barclay  v.  Raine,  and  therefore  that  a  covenant  by  a  seller  hold- 
ing the  title-deeds,  of  a  part  of  his  estate,  with  the  purchaser  of  that 
part,  even  where  it  does  not  run  with  the  land,  will,  in  equity,  give 
to  the  purchaser  a  right  to  enforce  the  production  of  the  deeds 
against  persons  claiming  and  holding  them  through  the  seller.  This 
doctrine  is  fully  discussed  in  another  place  (t/). 

23.  The  case  of  Barclay  v.  Raine,  which  was  decided  by  Sat 
John  Leach,  who  also  decided  the  case  of  Fain  v.  Ayers  (z),  intro- 
duced no  new  rule  as  to  either  the  law  or  equity  upon  this  subject. 
In  that  case  A  sold  part  of  his  estate  to  Thring,  and  delivered  the 
title-deeds  to  him,  and  look  from  him  a  covenant  to  produce  them  ; 
he  then  sold  the  residue  of  the  estate  to  Barclay,  to  whom  he  gave 
an  attested  copy  of  the  covenant  to  produce,  but  not  any  coveniat 

(t)  Third  Report,  66.  (z)  Bat  lee  iigira,  a.  6,  pL  3. 

(u)  Barclay  v.  Raine,  1  Sim.  &  Stu.        (y)  Infra,  ch.  I*. 
4*9.  (!)  I^ru. 
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to  produce  the  deed  itself.     The  deed  of  covenant  was  lost, 
attested  copy  was  partly  illegible,  and  in  a  very  mutilate- 
Barclay's  sons  sold  to  Raioe,  and  Ihey  clearly  could  not 
title,  because  there  was  no  coveoant  to  produce ;  the  deed  w 
and  there  was  no  sufficient  evidence  of  its  contents.     TbeBi 
io  order  to  obriate  the  objection,  applied  to  Thring,  wbo  h 
bis  property,  but  was  mortgagee  of  it,  and  in   possession 
deeds ;    and    altbougb  the    person   claiming  under   the    pui 
■from  bim,  refused  to  give  a  general  covenant  to  produce  the 
■yet  he  executed  a  deed  by  which  he  covenanted  (o  produ 
deeds   whilst  he    should    continue    mortgagee ;    and    be  exi 
another  deed,  by  which    he    acknowledged    the   execution  i 
original  deed  of  covenant,  and  that   the    title-deeds  were  a 
•time  in  bis  possession.     The  Vice-ChanceJlor  dismissed  a  bil 
by  Barclay's  sons  for  a  specific  performance,  with  costs.     He 
that  a  court  of  equity  never  compels  a  purchaser  to  take  wl 
the  title-deeds,  unless  he  has  a  covenant  to  produce  them, ; 
right  in  equity  to  compel  the  production   of  the  deeds,  evei 
ejcisted,  would  be  no  answer.     But  the  equity  of  the  -purcha, 
the  present  cate  would  be  htghli/  quettionabte.     Thring'i  cm 
to  produce  did  not  run  with  the  land,  nor  was  it  pretended  Ih' 
purchaser  from  him  had  notice   of  that  covenant,  and  he,  like 
other  proprietor,  had  a  material  interest  agabst  the  exposure  ■ 
title-deeds. 

84.  Now;  first  as  to  the  equity  of  the  purchaser,  the  same  ; 
ed  judge  in  the  case  of  Pain  v.  Ayers  (a),  decided  that  the  pi  - 
ser  would  have  had  a  clear  equity  to  compel  the  production  i  I 
deeds.  In  that  case,  which  was  subsequent  to  the  case  of  B  : 
c.  Raine,  be  expressed  a  strong  inclination  of  opinion,  upon  ' 
he  acted,  in  overruling  a  demurrer,  that  the  purchaser  of  a  p  i 
a  large  estate,  who  never  bad  a  covenant  to  produce  the  title-  ( 
had  a  right,  upon  his  reselling,  to  compel  the  first  seller  to  pi  ' 
tbem,  to  show  a  marketable  titie,  as  the  first  seller's  tide-deed  ' 
the  root  of  the  first  purchaser's  tide,  and  in  that  sense  a  i 
common  property ;  and  be  stated  that  he  was  informed  th  : 
Lord  Chancellor  (Eldon)  bad  expressed  an  opinion  to  that  efie  : 
and  we  shall  see  that  in  another  important  case,  neither  be  no  I 
Eldon  considered  it  material  to  the  binding  nature  of  a  cover  : 
equity,  that  it  should  run  with  the  land  at  law  (c).     It  cac   : 


[a)  2  Sim.  ft  Sta.  S33 ;  and  see  cb.  14, 
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contended  that  a  purchaser  buying  only  a  portioii  of  the  estates  held 
under  the  modern  deeds,  can  say  he  is  not  bound  by  a  covenant  en- 
tered into  by  the  seller  upon  a  previous  sale  to  another,  to  produce 
the  deeds,  because  he  had  not  notice  of  it ;  the  contents  of  the 
deeds  afford  notice  that  they  relate  as  well  to  other  property  as  to 
bis,  and  the  course  of  practice  leads  to  the  inference  that  if  the 
seller  has  parted  with  a  portion  of  the  estate  and  still  has  the  deeds, 
he  has  covenanted  to  produce  them,  and  the  second  purchaser  is 
bound  to  inquire. 

25.  As  to  the  law,  no  doubt  the  expression  in  the  report  is,  that 
Thring's  covenant  to  produce  did  not  run  with  the  land ;  but  it 
appears  that  Sir  John  Leach  afterwards  denied  having  used  the 
expres^on  there  imputed  to  him.  He  did  not  say  that  Thring's 
Jir»t  covenant  did  not  run  with  the  land,  for  he  thought  that  it 
clearly  did,  but  that  the  second  covenant  was  restricted  to  the  pe- 
riod of  his  being  mortgagee  {d)  ;  of  course  this  must  mean  that  it 
ran  with  the  lands  sold  to  Thring,  for  it  was  not  disputed  that  it  did 
so  with  the  other  lands  in  the  hands  of  the  original  sell»  and  those 
claiming  under  him.  In  that  respect  it  was  the  common  case,  for 
the  Barclays  claimed  through  their  father,  from  A  the  original  seller, 
with  whom  Thring  entered  into  the  covenant.  But  the  observation 
is  not  very  distinct,  for  both  of  Thring's  covenants  ran  with  the 
land,  and  the  real  objection  was,  that  the  first  was  lost  and  the  sec- 
ond was  limited  lo  the  period  of  his  being  mortgagee.  The  expla- 
nation, however,  relieves  the  doctrine  from  the  supposed  authority 
of  the  case  itself. 

26.  Indeed,  the  title,  it  may  be  thought,  ought  to  have  been 
deemed  a  good  one,  for  if  a  man  sell  part  of  his  estate  and  deliver 
the  deeds  to  the  purchaser,  and  take  from  him  a  proper  covenant  for 
their  production,  the  case  upon  a  sale  of  another  part  by  him,  is  just 
the  same  as  a  sale  by  a  purchaser  with  a  covenant  to  produce  the 
deeds,  and  no  doubt  in  each  case  he  can  make  a  title.  But  the 
deed  of  covenant  itself  had  not  been  delivered  over  to  the  second 
purchaser  (Barclay),  nor  had  he  a  covenant  to  produce  it,  and  the 
copy  was  mutilated  ;  this  would  have  been  an  objection,  if  the  deed 
had  been  in  existence,  because  the  last  purchaser  was  entitled  to  the 
custody  of  it,  or  to  a  covenant  to  produce  it  from  the  person  hold- 
ing it,  but  he  was  not  entitled  to  have  a  covenant  entered  into  with 
himself  lo  produce  the  title-deeds ;  if  such  were  the  law,  few  titles 
would  be  good.     But  as  the  deed  was  lost,  and  there  was  sufficient 

(rf)  Rolls,  28   July    1830  !   7   Jarm.  Conver.  375,  n. 
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evidence  of  its  having  existed  to  support  Thring's  acknowlfldg- 
noent,  aad  as  be  bad  the  legal  fee  vested  >d  biro  with  the  custody  of 
the  deeds,  although  only  as  mortgagee,  his  deed  would  bind  (he 
mortgagors  at  law  wheu  be  reconveyed  to  them,  and  tho  equity,  as 
we  have  already  aeeo,  was  clear,  so  that  perhRps,  upon  the  whole, 
then  should  have  been  a  decree  for  a  specific  performance,  instead 
of  the  bill  being  dismissed  with  costs.  It  would  seem  also,  that 
there  was  sufficient  equity  to  have  compelled  the  persons  claiming 
the  deeds  under  Tbring  (the  mortgagor)  to  enter  into  a  new  cove- 
nant to  produce  the  deeds  to  supply  the  place  of  the  one  that  was 
lost.  It  was  distinguishable  from  the  case  before  referred  to,  where 
no  covenant  to  produce  deeds  had  ever  been  executed. 

ST.  But  still  the  question  remains,  whether  a  covenant  to  pro- 
duce deeds,  where  the  covenantor  retains  a  part  of  the  estate  com- 
*prbed  in  them,  nms  with  that  portion  in  the  hands  of  himself  and 
those  claiming  under  him.  For  the  general  principles  and  author- 
ities bearing  upon  this  question,  we  must  refer  to  the  general 
discussion  in  a  subsequent  chapter  (e)  ;  but  I  may  here  also  ob- 
serve, that  the  title-deeds,  as  things  which  go  with  the  land, — 
descend  with  it,  pass  with  it  by  conveyance  without  being  named,—' 
may  properly  be  deemed  so  connected  with  the  land  itself,  as  to 
make  a  covenant  by  the  owner  of  (he  land  retaining  the  deeds 
bind  the  alienee  of  (hose  lands.  This  is  warranted  by  principle, 
and  is  denied  by  no  authority,  II  cannot  be  considered  as  a  cove- 
nant entered  into  by  a  stranger,  because  the  connexion  of  the  two 
estates  under  a  common  title,  relieves  the  case  from  that  difficulty. 
The  title-deeds  comprise  both  the  estates,  and  the  proprietors  of 
them  have  a  common  interest  in  the  deeds  :  the  possession  of  the 
deeds  can  hardly  be  a  joint  one,  and  therefore  they  are  deliver<^  to 
one,  subject  to  a  liability  to  be  produced  to  the  other.  They  will 
descend  and  go  over  with  the  lands  with  which  they  are  thus  held 
as  an  incident  to  them,  and  the  subsequent  acquirers  of  the  lands 
will  take  Uie  deeds  by  force  of  the  law  operating  on  the  contract 
by  which  they  are  to  retain  them.  But  taking  them  with  the 
lands  by  that  contract,  tbey  must  hold  them  subject  to  the  burthen 
imposed  by  that  contract.  Why  then  should  not  the  covenant 
run  with  the  lands  in  their  hands  ?  The  deeds,  the  subject  of  tbe 
covenant,  go  with  those  lands  as  a  benefit,  and  why  should  not 
the  covenant  run  with  them  as  a  burthen  ?  The  covenant  would 
not  run  with  the  lands  in  the  bands  of  the  person  to  whom  the 

WCh.u,i.  1. 
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deeds  are  to  be  produced  were  it  not  for  the  quality  of  the  deeds, 
a  part  as  it  werb  of  the  iDberitance.  They  pass  as  things  attendant 
upon  the  inheritance,  and  in  truth  they  are  the  sinew?  of  the 
inheritance  (/) ;  tbey  are  not  chattels,  but  wa  inheritance  as  the 
land  is,  and  of  the  nature  uf  the  land,  and  go  to  the  heir  (g)  as 
incident  to  it  (A),  and  the  owner  may  make  the  deeds  appendant 
to  a  manor  (i).  Without  thb  quality,  the  covenant  would  be  one 
merely  in  gross.  IT  then  this  quality  makes  the  covenant  by  law 
run  with  the  land,  whose  possessor  is  to  have  only  the  production 
of  the  deeds,  and  not  the  custody  of  them,  surely  the  actual  pos- 
session of  the  deeds  ought  to  impress  the  covenant,  as  against  the 
covenantor  and  those  claiming  under  him  the  lands  retained,  with 
the  character  of  a  real  covenant,  so  that  it  may  run  with  those 
*lands.  The  deeds  are  a  vital  portion  of  the  inheritance,  which  the 
owner  may  bind  by  a  covenant,  and  therefore  it  would  seem  to  bo 
the  better  opinion  that  the  covenant  in  question  runs  with  the 
land  in  both  directions,  so  as  to  bind  at  law  the  holders  of  the  one 
estate,  and  to  benefit  at  law  the  holders  of  the  other. 

28.  It  must  not  be  supposed,  from  what  fell  from  -the  Court  in 
Barclay  c.  Raine,  that  a  title  would  not  be  marketable  without  a 
covenant  running  with  the  land  to  produce  all  tlie  deeds.  Thou- 
sands of  tides,  although  very  good  ones,  have  no  such  attendant 
covenant,  and  although,  in  strictness,  objections  might  be  taken 
to  the  operation  of  old  covenants  for  production  of  deeds,  yet 
if  the  deeds  are  in  the  proper  custody,  and  are,  in  performance  of 
the  covenant,  actually  produced  to  the  purchaser  to  enable  him  to 
examine  the  abstract  with  them,  the  Court  would  not  lightly  bold 
him  at  liberty  to  rescind  the  contract. 

(/)  Lifford'E  case,  11  Rep.  SO,  b.  (A)  Strode  i.  Blackburn,  3  Vcs.  jun. 

(y)  1  Bro.  Abr.  138,  b.  pf.  53.  225. 

(i)  1  Bro.  Abr.  tiii  ttip. 
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•CHAPTER    X. 

or   THB   TITLE    WHICH    ^   PURCHASER    HAY    RE^UIBE. 


r   TBI    ROOT    or    THE    TITLE. 


.  Sixty  j/tan  :  old  rub. 

.  ffitn  tarlitr  tiiU  eevid  be  nquind. 

.  Neu  ttaiute  of  timitafiotu  :  tamt  rule. 

.  Lai)  tUhei, 


1.  Leuar't  tiOe. 

I.  W^ttiier  lenee  am  requira  it. 

\.  A  purcAonr  oui,  in  tquity. 

I .  And  alio  at  Into. 

).   fnjHt  he  hutB  it  eoald  not  t*  pr.. 


U.  Or  tie  agree  b>  udana  it. 
is.  Clear  agreement  rtguired. 

26.  And  ha   may  jAou   Oe    title    it    bad 

aJiunde. 

27.  BUhop't  title  not  required. 

28.  Hcot  of  laaor't  title. 
80.  Beneteable  leatehoide. 
SI.  Boat  of  that  title. 

32.  Lienor' I  conient  to  be  etlained&y  teller. 

33.  Equitable  lille. 

Si.  Aiiigneai  to  prvdvce  till*  liit  otAtr 


I.  A  PURCHASER  before  the  late  Act  of  3  &;  4  W.  4,  c.  37,  bad 
a  right  (o  require  a  title  commencing  at  least  sixty  years  previously 
to  the  time  of  bis  purchase ;  because  the  old  statute  of  limita- 
tJoDs  (a)  (I)  could  not  in  a  shorter  period  confer  a  title.  In  Paine 
V.  Meller  (b),  Lord  Eldon  was  of  opinion,  that  an  abstract  not 
g(Mng  farther  back  than  fwrty-lhree  years,  was  a  serious  objection 
to  the  title. 

S.  Eren  sixty  years  were  not  sometimes  sufficient.  For  instance, 
if  it  might  reasonably  be  presumed  from  the  contents  of  the  ab- 
sract,  that    estates-tail    were   subsisting,  the  purchaser  might  de- 

I.  319.     Sec  BabiDBonv. 
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mand  the  production  of  the  prior  title.  The  statutes  of  .limitation 
*could  not  in  such  case  be  relied  od  ;  remainder-men  having  had 
distinct  and  successive  rights,  upon  which  at  least  the  statute  of 
James  couid  only  begin  to  operate  Bs  thej  fell  into  possesion. 
And  the  like  demand  may  still  be  made,  regard  being  had  to  the 
new  time  of  limitation  (I). 

3.  So,  if  an  abstract  begin  with  a  conveyance  by  a  person  wbo 
is  stated  to  be  heir  at  law  of  any  person,  the  purchaser  may  call 
for  proof  of  the  ancestor's  intestacy,  and  if  the  seller  is  in  pos- 
session of  it  he  will  be  bound  to  produce  it ;  but  if  be  have  no 
such  evidence,  and  there  is  nothing  on  the  face  of  the  title  to  draw 
into  doubt  the  fact,  of  course  the  purchaser  must  be  content  wilh 
the  statement  in  the  conveyance,  which  depends  upon  the  intes- 
tacy ;  being  grounded  upon  the  title  of  the  heir  at  law  in  that 
character.  Id  truth,  the  object  of  the  ioquiiy  is  to  ascertain  whe- 
ther to  the  seller's  knowledge  tbere  was  a  will. 

4.  And  in  every  case  where  the  statement  in  the  abstract,  or  its 
silence,  leads  to  a  fair  inference  that  the  prior  title  may  disclose 
an  existing  defect,  the  purchaser  may  require  it  to  be  produced, 
although  where  it  is  not  in  the  seller's  power  he  cannot  object  to 
the  title  upon  mere  suspicion. 

5.  Where  an  abstract  begins  with  a  recovery  to  bar  an  entail,  it 
b  usual  in  practice  to  cull  for  the  deed  creating  the  entail,  in  order 
to  see  that  the  estate  tail  and  remaiaders  over,  if  any,  were 
eSectually  barred  (I).  But  if  the  deed  is  lost,  and  possession  has 
gone  with  the  estates  created  by  the  recovery,  ibr  a  considerable 
length  of  time,  and  the  presumption  is  in  fiivor  of  the  recovery 
having  been  duly  suffered,  the  purchaser  will  be  comp^ed  to  take 
the  title,  although  the  contents  of  the  deed  creating  the  entail  do 
not  actually  appear  (c). 

6.  The  law  as  to  adverse  claims  is  altogether  altered  by  the 
3  fc  4  Will.  4,  c.  27  (d)  (2).  Fines  are  abolished,  anda  short  bar,  as 

(f)  Coiusmsker  «.  SoweU,   Clu   ith    b  Bubs.  26. 
May   1791,  MS. ;  Appendix,  No.   11;         (ij)  See jwK,  ch.  II,  a.  4,  for  Bvieirof 
and  see  NoouUe  c  Oieenwood,  Turn,    the  Act. 

(I)  Thii  made  it  advisable  in  deed»  to  mtke  a  tenant  to  tlie  pnteipe,  or  to  lead 
the  uses  of  finea,  to  recite  so  much  of  the  inBtrument  under  whloh  the  t^unt  in 
tail  elums,  aa  would  mtuiife«t  hia  power  of  barring  the  estate  tail  and  remaiudera 
ovta.    The  same  obiervation  applies  to  statute- deeds. 

(1)  See  Seymour  a.  De  Lancoy,  Hopkina,  136 ;  Brown  o.  Witter,  10  Ohio,  142. 
(3)  See  2  Cruise  IMr.  by  Mr.  Grcanleai;  Tit.   31,  Preecription,  Ch.  2,   and     i 

[•486] 


by.  Google 


foTmei'ly,  cmmot  now  be  made.  The  n:t  limits  the  geoeral  time 
to  recover  to  twenty  years,  with  a  saving  of  ten  yevs  for  persoDs 
UD^w  disability,  but  not  to  exceed  in  any  case  forty  years,  although 
the  ten  years  are  not  expired.  It  allows  no  further'time  for  suc- 
■cessire  disabilities,  and  makfo  the  bar  of  the  tenant  in  tail  extend 
*to  all  whom  he  might  have  barred.  But  it  has  been  decided  that 
-the  nile  as  (o  the  root  of  the  title  is  not  altered,  and  that  "a 
purchaser  is  still  entitled  to  a  sixty  years'  title  (e). 

7.  With  respect  to  a  title  to  tithes  as  aa  existing  lay  property, 
the  foundation  of  it  must  be  a  grant  from  the  Crown  afler  the 
dtssolstion  of  the  monasteries,  but  it  b  not  necessary  to  deduce 
the  title  from  tiutt  period  ;  the  title  following  the  grant  may  com- 
raence  at  the  same  period  as  the  title  to  die  estate  out  of  which 
they  issMe  would  have  done(/).  Two  late  acts  hare  facilitated 
the  extiaguishmeat  of  lay  tithes,  by  enabling  even  a  tenant  fer  life 
to  nerge  them,  which  before  could  not  be  accomplished,  although 
^e   fee    of   both  the  estate    and  tithes  was  vested  in  the  same 

person  (^g)  :  in  course  of  time  this  will  make  the  title  to  the  estate 
the  title  to  the  tithes  also ;  but  still  it  will  be  necessary  to  resort 
to  the  grant  from  the  Crown  :  at  present,  however,  though  the 
tithes  should  be  extinguished  under  the  acts,  the  early  title  to 
them  must  be  produced. 

8.  The  title  to  an  estate  tithe  free,  independently  of  the  <  above 
acts,  depends  as  a  matter  of  fact  upon  niles  which  are  accurately 
laid  down  in  our  text-books  on  that  subject. 

9.  Where  there  is  a  modus,  much  of  the  former  difficulty  has 
been  removed  by  the  provisions  of  the  3  &  8  Will.  4,  c.  71,  to 
which  we  shall  have  occasion  liilly  to  refer  (A). 

10.  The  old  statutes  of  limitadon  did  not  apply  to  advowsons; 
but  the  new  act  provides,  that  one  hundred  years  shall  be  the 
longest  time  allowed  for  a  claim  (i).  An  abstract  of  title  therefore 
to  an  advowson  should  not  be  for  a  less  period,  and  it  should  be 
accompanied  with  a  list  of  the  {vesentations,  so  as  to  show  that 
the  enjoyment  has  gcme  along  with  the  title. 

11.  It  was  once  a  great  question,  whether  a  purchaser  of  a 
leasehcJd  estate  could  insist  upon   the  production  of  the    lessor's 

(()  Coopm  V.  Bnor^,  1  Fhil.  388  ;  in  (g)  Supra,  p.  367. 

the  aitpinieiit  amira  m  the  laat  edition  (A)  Poll,  ch.  11,  e.  S. 

of  this  book.  (i)  3  t  4  WilL  i,  c.  27,  •.  80,  31,  32, 

'    (/)  Sm  lackering  v.  Lord  Shdbaine,  33 ;  pott.  ch.  11,  ■.  S. 
I  Crawl  &  Dix.  26t. 
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title.  The  general  practice  of  the  Profession  was,  (o  call  for  an 
abstract  of  the  title,  but  a  lessee  was  not  often  able  to  comply 
with  the  demand.  At  the  time  the  lease  is  granted,  the  title  is 
rarely  iaresdgated,  or  eren  thought  of;  and  a  lessor  cannot  be 
advised  voluntarily  to  submit  his  title  to  the  examination  of 
strangers.  As  Lord  EldoD  remarked  (k),  the  Newcasde  case  is  a 
*good  a  lesson  upon  this  subject  of  production.  The  corporatioa  pro- 
duced their  charters  to  satisfy  curiosity ;  some  pereons  got  hold  of 
them,  and  the  consequence  was,  the  corporation  lost  7,000/.  a  year. 
The  numerous  cases  in  the  books  where  lessees,  and  persms  claim- 
ing under  them,  have  been  evicted  on  account  of  defects  in  the 
titles  of  their  lessors,  strongly  evince  the  danger  of  taking  a  lease 
without  investigating  the  landlord's  title.  No  title  can  be  depended 
upon,  however  long  the  estate  may  have  been  in  the  same  iamily. 
There  may  be  a  defect  in  a  settlement,  or  the  person  in  possession 
may  have  a  partial  estate  only,  with  a  power  of  leasing.  All  the 
leases  of  the  Pulteney  estate  were  set  aside  on  account  of  a  power 
of  leasing  not  having  been  duly  pursued :  nor  is  this  the  only  estate 
of  which  the  leases  have  been  vacated.  Besides,  without  an  ab- 
stract of  the  title,  a  purchaser  cannot  even  ascertain  that  the  lessor 
had  not  mortgaged  the  estate  previously  to  granting  the  lease,  in 
which  case  (as  against  the  mortgagee)  Ihe  lessee,  and  consequeoitly 
any  purchaser  from  hira,  would  be  a  mere  tenant  at  will  (/) ;  and  hs 
only  remedy  would  be  either  to  redeem  the  mortgage,  or  to  bring  an 
action  on  the  lessor's  covenant  for  quiet  enjoyment. 

12.  A  lessee  is  a  purchaser  pro  tanto,  and  it  should  therefore 
seem  that  he  is  not  only  entitled  to  call  upon  the  lessor  for  an  in- 
spection of  his  title,  but  would  not  meet  with  any  favw  if  be  neg- 
lected to  do  so ;  for  no  one's  misfortune  is  so  much  slighted  by  the 
courts  as  his,  who  buys  a  thing  in  the  really,  and  does  not  look  into 
the  title  (m).  In  Keech  v.  Hall  (n).  Lord  Mansfield  appears  to 
have  taken  it  for  granted,  that  a  lessee  has  a  right  to  examine  the 
title-deeds ;  and  in  the  late  case  of  Purvis  v.  Rayer,  the  Chief 
Baron  expressed  the  same  opinion  (o).  The  case  of  Gwlllim  r. 
Stone  (^)  seems  to  lean  the  other  way,  although  there  the  decision 
in  effect  only  was,  that  a  man  entering  under  an  agreement  for  a 
lease,  before  the  lease  is  granted,  cannot  call  upon  the  other  party 

(k)  8  V«.  jim.  Ul.  (»)  Dougl.  21 ;   and  see  Waiinc  e. 

(0  Keech  o.  Hall,  DougL  21.  Mukretb,  Forr.  Ex.  Rep.  129 ;   II  Vec 

(m)  See  Hoawel  v.  Taughan,  Cro.  Jac  jun.  3t3. 

198  i  and  Lymey  d.  Selby,  2  Lord  Haym.  <o)  Infra. 

Ills.  >  p)  3  Tnnnt.  133. 
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to  reinibuise  bim  bis  expenditure  in  case  a  title  cannot  be 
althougb  certainly  Mr.  Justice  Lawrence  seems  to  hare  tl      ; 
tbat  the  mere  agreement  to  grant  the  lease  did  not  warrant 
plied  agreement  to  make  a  good  title,  or  to  deliver  an  abstrac 

13.  In  a  later  case  at  niti  priiu  (j),  Gibbe,  C.  J.  tbougl  I 
the  defendant  was  not  bound  to  deliver  an  abstract  mider  i 
"agreement  to  grant  a  lease  ibr  twent^-ooe  yeus  ;  and  Mr.  . 
Heath,  after  instancing  the  case  of  leases  for  three  lives,  g  i 
some  years  since  in  Devoo^iire,  by  a  Duchess  of  Bolton,  wt  ' 
mere  tenant  for  life,  but  assumed  to  have  a  power  of  lea»n 
received  fines  to  the  amount  of  29,000/,,  observed,  tbat  never 

it  had  never  yet  been  beard  of,  ibat  a  tenant  for  life  was  asl  1 
show  bis  title  to  lease.  The  instance  quoted  shows  the  i 
necesnty  of  the  title  b«ng  produeed  ;  and  there  is  no  insta 
which  a  man  acting  under  good  advice,  accepts  a  title  f  i 
tenant  for  life,  without  the  production  of  the  settlement  i 
which  be  claims.  However,  in  this  case,  the  Court  cons  : 
tbat  the  cause  originated  in  a  dispute  between  the  two  atto  i 
and  the  Judges  expreesed  their  de^re  not  to  decide  the 
without  affording  un  opportunity  for  a  review  of  their  judg  i 
But  in  the  Jater  case  of  Roper  t>.  Coorabes  (r),  where  the  i  i 
ment  was  to  grant  a  lease  for  a  large  premium,  the  contrac  ' 
considered  to  be  for  the  sale  of  a  lease,  and  as  the  intended  ! 
bad  no  right  to  grant  it,  the  other  party  was  allowed  to  re  : 
back  his  deposit. 

14.  In  a  case  where,  in  an  agreement  for  a  lease,  there  w; 
stipulation   about   title,  and    the  lessee   entered   and    commi  < 
building  operations,  and  then  discovering  a  want  of  title  to  a  p;  ' 
the  ground,  required   an  abstract  of  the  title,  which  was   nol 
nished,  but  the  leuor  (I)  filed  a  bill,  praying  a  specific  perlbnn. 
or  tbat  the  agreement  might  be  annulled, — there  was  a   refei 
to  the  Master  to  inquire  whether  the  .lessor  could   make  a 
title  to  the   premises,  and  if  he  could  not  to  the   whole,  wbi  : 
the  deficient  part  was  essential  to  the  enjoyment  of  the  pren:  : 
and  the  Master  reported   that  he  could  not  make  a  good  titi : 
any  part  of  the  premises  ; — the  Master  of  the  Rolls  dismissed 
bill,  and  directed  the  Usaor  to  deliver  up  bis  part  of  the  agreei : 

Is)  Temple  d.  Brown,  eTaunt.  60.  (r)  6  Bkh.  &  C^en.  SS4. 
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to  be  canceDed,  but  refiised  to  naikv  any  coinpensali(»i  to  the 
leseoe  for  the  expenses  ha  had  incurradr  giving  him  liberty  to  bring 
Bfl  actiom  at  law  (*). 

15.  In  the  last  equity  case  on  this  subject,  where  the  agree- 
ment was  made  to  take-  a  lease  lor  twenty-one  yean  at  rack- 
rent,  tbe  Master  of  the  Roils  decided,  that  the  intended  lessor, 
*tcAo  vrat  plait^ff,  oould  not  enfbfce  a  spedfic  perfomnoce,  with- 
out producing  the  original  lessor's  title  (<)•  But  it  still  reniain» 
undecided,  wheUier  a  lettee  can,  as  plEmitifi',  call  for  the  original 
lessor's  title. 

16.  The  argument  originally  ui^ed  agaiust  a  purchiutr't  right  to 
call  for  the  lessor's  title  was,  that  a  lessee  was  seldom  able  to  pro- 
duce the  title ;  and,  thereforB,  on  the  ground  of  convenience,  a 
purchaser  must  be  presumed  to  know  this  circumstance,  and  to  buy, 
subject  to  an  implied  condi^ou,  not  to  call  for  the  freehold  title.. 
But  to  this  it  was  answered,  that  the  ksGor's  title  was  generally 
required ;  and  where  the  vendor  could  not  produce  the  title,  it  was 
usual  to  state  the  fact  in  the  particular  or  agreement.  Therefore, 
where  that  statecoent  was  omitted,  It  was  fair  to  presume  that  the 
vendor  was  in  possession  of  tbe  title.  There  could  be  bo  incon- 
venience in  establishing  the  purchaser's  right  to  call  for  the  freehold 
title ;  for  the  vendor  had  it  in  his  power  to  prevent  the  claim  by  an 
express  stipulation. 

17.  Although  the  question  came  before  Lord  Eldon  more  than 
once,  be  avoided  deciding  the  abstract  point,  but  appeared  to  think 
that  the  better  rule  would  be,  that  the  purchaser  was,  in  tbe  ab- 
sence of  an  express  stipulation  to  the  contrary,  entitled  to  the  pro- 
duction of  the  lessor's  title. 

18.  Lord  Eldon  decided  thus  far,  that  the  vendor  cannot  demand 
a  specific  performance  if  the  purchaser  can  show  that  the  title  to 
tbe  freehold  is  not  good,  or  that  there  are  any  incumbrances  on  it ; 
and  that  equity  will  not  afford  its  aid  against  the  purchaser,  where 
the  nature  of  the  leasehold  title  is  misrepresented.  The  facts  in 
the  case  were  these ;  the  interest  was  described  as  fifty  years,  the 
residue  of  a  terra  free  from  incumbrances,  whereas  it  appeared 
that  there  were  only  sixteen  years  to  come  of  the  old  lease,  granted 
by  Sir  Richard  Grosvenor  in  1722,  and  tbe  residue  of  the  fifty 
years  was  granted  by  the  trustees  of  Lord  Grosrenor  in  1791, 
as  a  reversionary  term  for  tbirty-four  years.     It  appeared  that,  in 
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1785,  the   estate  in  ^estion  was  charged   vith  joiotnrei 
gages,  Uc.      IiOfd  Eldon  held,  that  in  these  c«B«e  a  pi      i 
should  at  least  know  accurately  what  he  is  Erasing' ;  that 
case   before  him,  the  title  produced  did  not  conespond  wi       I 
ccMitncted  for;   and    that  there   wis  a   wide  difference   t 
tile  residue  of  a  lease  that  has  existed  for  a  century  with  po      i 
under  it,  and  a  small  re»doe  of  an  cM  term,  and  a  revet      i 
lease    granted  hy  persons  whose  title  from  the-  first  lessor 
*deduced.    He  abo  thought  that  be  was  bound  to  look  at  the       ( 
brances,  and  therefore  disnussed  the  bill,  bat  without  costs  (u^ 

19.  But  when  it  is  stated  that  the  property  is  held  »nd      i 
leases  at  one  rent  for  a  stated  term,  it  must  be  understood  tl 
leases  are  consecutiye  ones  (x). 

20.  The  general  pwnt  was  decided  in  equity  in  &vor 
purchaser's  right  in  the  case  of  Purris  v.  Rayer  (t/')  m  the  Eixci     i 
Rarenshaw  (as   the  agent  of  Porris)  igreed  to  sell,  and       i 
agreed  to  purchase  a  house  in  Bath,  held  for  ths  remainde 
term  of  years  under  the  corporation  of  Bath  and  the  late  R     i 
Atwood,   at  the   sum  of  1,500/.;    an  abstract  to  be  mad> 
delivered  by  Purvis.     The  bill  was  filed  by  the  seller,  and  tb     I 
was  referred  to  the  Master,  w^  reported  that  the  plaintiff     i 
not  make  a  good  title  to  the  said  leasehold  premises.-    The 
was  grounded  on  the  no n -production  of  the  le5S(»^s   title.       I 
plaintiff  excepted  to  the  report.     The  Chief  Baron  overrule 
exception.     He  observed  that  the  questi^Hi  was,  whether,  w!    i 
man  sells  a  leasehold  estate,  he  could  compel  the  purchaser  to    . 
it  without  showing  him  his  title.     White  v.  Foljembe  was  tfai   I 
case  on  this  point.     There  was  no  case  that  went  the   long 
showing  that  a  lessor  is  not  bound  to  show  his  title.     This  i   > 
lease   from  a  corporation  ;  and  the  general  rule  is,  that  wh<  i 
vendor  offers  anything  for  sale,  the  vendee  is  entitled   to  have 
thing  he  buys  with  a  moral  certainty  that  he  has  the  thing  he  I  : 
If  a  man  sell  an  inheritance,  he  must  ^ow  a  title  to  the  inherita  i 
so  if  a  life  estate.     Then  what  is  the  difference  where  a  lease  is  e  ' 


(u)  White  t>.  Foljambe,  11  V<n.  jun.  that  ths  lease  was  onlj  subject  t 

S37  ;  BeveieU  r.  hard  Bolton,  18  Yen.  around-Teiit,  althoBgh  he  had  no 

fiOS;  andsee  RadcliSe  v.  Wairingtoii,  dertaken  toproduce  thalaadlord's  . 

12  Ves.  jnn.  326  ;  Lady  Saltoun  e,  PhU-  See  9  Price,  61S. 
iM,nttin^  aHet  T.  T.  1813,  nr.  Lord        (r)  Sprotti'.  J«fbTT,ia  Bani.&(  i 

Sllenbotouah,  where  R  purcbaaei  recov-  249. 

ered  hu    deposit,   because  the    seUer        (y)  28  Jul;  1821,  HS. ;  S.  C.  S  1 1 

claimed  his  lease  subject  to  Lord  Gros-  488. 
Tenor'H  incutubranceB,  and  had  slated 
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It  a  said,  however,  that  this  is  an  anomalous  case ;  but  the  law 
has  not  said  so,  nor  has  it  been  so  conndered  in  any  of  the  decided 
cases.  Then  it  is  objected,  that  a  lessee  has  not  the  means  of  com- 
pelling the  inspection  of  his  lessor's  title :  that  is  true,  but  furnishes 
no  ground  fw  an  exception.  A  lessee  may  insist  on  looking  into 
his  lessor's  title,  or  that  he  should  produce  it ;  but  if  he  omits  to 
do  so,  is  that  any  reason  why  the  vendee  of  a  lease  should  be 
deprived  of  thoee  advantages  ?  Another  course  is,  to  state  in  the 
advertisement  that  you  cannot  show  the  title.  Therefore,  though 
after  the  lease  is  granted  the  lessee  cannot  compel  the  production 
*of  his  lessor's  title,  there  is  no  reason  why  the  vendee  should  be 
put  to  any  risk.  Tlien  is  there  a  good  title  here  ;  the  lease  is  made 
in  1774  ;  does  the  length  of  time  make  the  lease  good  ?  Suppose 
it  had  been  made  by  a  tenant  for  life  ;  a  tenant  for  life  might  live 
for  fOTty-five  years ;  forty-five  years'  possession  would  not  be  good 
evidence  of  a  title  to  the  inheritance ;  but  then  it  is  said,  ibis  was 
a  lease  by  a  corporation.  The  Chief  Baron  was  of  opinion  that 
there  might  be  circumstances  wh^ch  might  make  an  alteration  ; 
but  here  there  was  no  act  of  ownership  prior  to  1774,  no  prior 
leases.  A  tenant  for  life  might  have  conveyed  in  fee  to  a  corpo- 
ration, but  on  the  death  of  tlie  tenant  for  life,  the  estate  would 
cease.  This  case,  therefore,  did  not  differ  from  the  case  of  a  lease 
from  an  individual. 

21.  Lord  Tenterden  at  nm  priia  held  that  where  the  agreement 
was  ^eot,  a  party  selling  a  lease  was  not  bound  lo  produce  the 
lessor's  titie.  He  treated  the  equity  cases  as  not  deciding  the 
legal  point  (s).  But  the  point  has  since  been  decided  otherwise  in 
a  court  of  law  (a),  and  the  seller  was  nonsuited  because  he  bad  not 
produced  the  lessor's  title.  The  term  was  a  very  short  one,  and 
30/.  was  to  be  paid  for  the  fixtures,  and  no  other  consideration. 
The  Court  of  B.  R.  thought  that  the  decisions,  especially  that  of 
Purvis  V.  Rayer,  were  authorities  upon  the  general  question, 
whether  it  arose  in  a  court  of  law  or  equity,  and  that  the  true 
ground  of  refusing  relief  by  a  specific  performance  in  these  cases 
was,  that  the  vendor  by  hit  contract  was  bound  to  make  out  a 
good  title  in  all  respects  to  the  subject  agreed  to  ba  sold,  including 
the  right  of  the  lessor  to  demise.     If  that  is  bis  contract  he  must 

(i)  OsoTge  V.  Piitohtrd,   1   Mood.  & 

S  Soott,  N.  R.  508. 
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equally  fail  in  a  court  of  law,  unless  he  cao  prove  the  perforniance 
of  it  on  his  part.  And  no  reason  occurred  to  the  Court  why,  as 
the  courts  of  law  and  equity  would  put  the  same  construction  on  a 
contmct  for  the  sale  of  a  freehold  estate,  they  should  do  otherwise 
in  respect  of  a  contract  for  the  sale  of  a  leas^iold  ;  unless  there- 
fore there  be  a  stipulation  to  the  contrary,  there  is  in  every  con- 
tjBct  for  the  sale  of  a  lease  an  implied  undertaking  to  make  out 
the  lessor's  title  to  demise  as  well  as  that  of  the  vendor  to  the 
lease  itself,  which  implied  undertaking  is  available  at  law  as  well 
as  in  equity. 

32.  It  Is  therefore  now  firmly  settled,  both  at  law  and  in  equity, 
that  a  seller  of  a  leasehold  cannot  make  a  good  title  unless  be  can 
produce  the  lessor's  title, 

*23.  If  a  purchaser  of  a  leasehold  estate  had  notice,  at  the  time 
he  entered  into  the  contract  for  purchase,  of  the  vendor's  inability 
to  produce  the  lessor's  title,  he  would  not  aflerwords  be  allowed  to 
insist  on  its  production.  Wherever,  therefore,  a  vendor  of  a  lease- 
hold estate  has  not  an  abstract  of  the  lessor's  title,  this  circum- 
stance should  be  mentioned  in  the  particulars  of  sale,  if  sold  by 
auction  ;  or  in  the  agreement,  if  sold  by  private  contract.  And  of 
course  if  a  vendor  of  a  leasehold  estate  be  unable  to  procure  the 
lessor's  title,  equity  cannot  assist  the  purchaser  unless  he  will 
dispense  with  the  production  of  the  title  to  the  freehold. 

34.  And  if  the  purchaser  agree  to  accept  a  proper  assignment, 
without  requiring  ihe  lessor's  title,  he  will  at  law  be  compelled  to 
pay  the  price,  although  the  lessor's  title  prove  to  be  bad  (b). 
•  25.  But  although  there  is  but  a  short  period  of  the  lease  unex- 
pired, and  the  value  of  the  property  is  small,  and  no  premium  is 
given  for  the  lease,  and  a  sum  is  to  be  paid  for  the  fixtures  as  per 
Ibt,  which  circumstances  make  it  probable  that  the  contractmg 
parUes  never  thought  of  the  title,  yet  diat  cannot  be  stated  higher 
than  a  very  probable  conjecture,  and  it  would  be  dangerous  to 
defeat  the  general  rule  by  speculation  on  the  possible  intention  of 
the  parties  (c). 

26.  And  where  the  seller  is  absolved  from  the  obligation  to  pro- 
duce the  lessor's  title,  yet  the  purchaser  is  not  hound  by  the  con- 
tract even  at  law,  if  he  can  show  aUimde  that  the  title  is  not  a 

lb)  Spntt  s.  Jeffery,  10  Barn.  &  Cteu.     Cm.  Meee.  ft  Boec.  117,  and  «Hpra,  p. 
349 ;  u  to  th«  effect  of  tlie  Btipolation    S91  ;  «nd  lee  1  Pei.  ft  Bar.  383. 
in  that  cue.  Me  Shepherd  v.  Eeatley,  1        (c)  Bontar  v.  Drake,  6  Bam.  ft  AdoL 
»92. 
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geed  one  (li) ;  or  if  it  Bfifiears  defective  or  the  face  of  the  ab- 
rtraet(«). 

27.  A  puichafier  of  a  leue  beld  under  a  bishop's  lease,  caoDOt 
oall  for  die  fesBOr'e  title  (/). 

28.  Id  'Kgard  to  ^e  root  -Of  a  title  to  a  leaaehold,  where  the 
Imebald  'is  to  :be  (woduoed  ;  uDtesi  there  were  reason  to  suppose 
that  tile  lessor  Wia  ooljr  teoaat  for  iUe,  of  course  an  earlier  title 
eould  not  be  required  than  if  the  freehold  itself  were  sold,  nor  ia 
moat  oases  could  te  -earif  a  title  be  called  lor-  la  Purvis  «.  Rayer, 
we  have  seen  (g),  that  the  Chief  Baron  considered,  that  the  cir- 
cumatanoe  that  forty-seven  years  had  icUpsed  dace  the  term  was 
granted,  i^  not  nake  the  title  good.  Suppose,  he  asked,  it  had 
heen  made  by  a  tenant  for  life, — a  tenant  for  life  ought  iive  for 
*fiMty-^e  yean,— fOFl^^ve  yeare  would  .not  be  a  good  evideoce  of 
«  title  to  Ate  inbeiitanae,  hut  tbeo  it  is  aaid  this  was  a  lease  by  a 
corporation.  There  ought  be  ciFOumstancieg  which  might  make  ta 
alteration  {that  'is,  make  such  a  Utie  ,gMd],  but  bare  there  was  ao 
act  of  ownership  prior  to  1774,  n«  ph(H-  leases.  A  tenant  for  life 
might  have  ooaveyed  in  iee  to  a  corpoiatioa,  but  -on  the  death  of 
the  .tenant  ifa  life  the  estate  would  cease. 

^.  A  leasehold  title,  commenoing  iorty-seven  yeais  ago,  would, 
however,  ia  <Bost  iDases,  be  deemed  satisfactory,  aad  in  -every  case 
would  readily  admit  ot  slight  tevideBce  in  support  of  it.  For  ex- 
ample, -ID  Purvis  V.  Rayar,  evidence  that  the  corpontioa  bad  held 
4he  eetato  ibr  some  years  previously  to  the  lease  of  1774,  or  bad 
granted  a  lease  prior -to  Xhat,  which  would  have  proved  their  seisin, 
:wouId  hare  beeo  SBtis&cloiy.  And  wbace  the  fre^iold  is  vested 
in  individuals,  a  fuccessioB  »f  landlOTds  vho  had  received  rent, 
would  tend  to  support  itbe-title  ;  or  if  the  same  lessor  bad  remained 
/or  a  loeg  period,  k  could  rarely  be  difficult  to  show  whether  or 
B(rt  he  was  owner  of  -the  fee.  It  is  not  in  cases*  of  old  leases  that 
rmucb  difficulty  occuis,  for  there  is  little  objection  to  a  landlord  ia 
1838  showing  that  his  predecessor  in  1790  was  seised  in  fee,  which 
is  all  that  would  be  required ;  but  in  tlie  instances  of  niodera 
^ses,  where  tbe  lessor  does  aot  -choose,  after  he  has  granted  a 
iaaae,  to  produce  his  ^present  title  to  a  pUEohasar  of  the  lease,  who 
is  rporhaps  waitisg  for  as  opportunity  to  raise  an  objectioo  to  the 
freehold  title,  in  order  to  get  rid  of  bis  purcba^ie. 

(d}8IiqilwTd«.KOTtl^,lCni.Me».     722. 
iRoBc.  117.  '■" 
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30.  With  re^eot  to  die  title  to  renewable  leaseholds,  great  diffi- 
culty constantly  occurs.  All  public  bodies  who  grant  renewable 
leases,  lequire  the  old  lease  to  he  given  up  before  they  will  grant  a 
new  one  ;  and  when  Ibey  once  obtain  possession  of  a  surrendered 
lease,  they  will  not  part  with  it,  and  sometimes  retlise  to  fumisli 
a  copy  of  it.  When  the  lessee  sells,  he  produces  an  abstract  of 
the  subsisting  lease  and  eubsflqueat  instruments.  Now  this  is  a 
title  which  it  is  impossible  to  accept,  however  willing  the  purchaser 
may  be,  and  although  he  may  have  waived  calling  for  the  lessor's 
title.  Erery  lease  is  stated  to  he  granted  in  consideration  of  the 
surrender  of  the  former  lease,  and  by  means  of  this  reference  the 
chun  of  title  is  kept  up.  The  reference  in  the  last  lease  to  the 
one  immediately  preceding,  is  notice  of  it  to  the  purchaser,  and 
that  again  is  notice  of  the  one  before  that,  and  so  by  steps  to  the 
first  lease.  And  if  in  any  of  these  leases  the  lessee  is  descnbed  as 
devisee  under  a  will,  or  there  is  anything  to  lead  the  mind  to  a 
coDclusioD  that  the  lessee  is  not  absolutely  entitled,  the  purchaser 
will  be  liable  to  the  same  equity  as  the  lessee  was  subject  to, 
although  he  had  do  other  knowledge  of  the  fact,  than  the  mention 
*in  the  lease  of  die  surrender  of  the  former  lease,  equity  deeming 
that  sufficient  to  lead  him  to  inquire  into  the  title  (A).  Harsh  as 
4his  rule  may  seem,  it  b  quite  consistent  with  the  general  prin- 
ciples of  equity,  and  is  called  for  in  this  case,  because  fiublic 
bodies  generally  renew  with  the  person  having  the  legal  estate, 
and  seldom  suffer  any  trusts  to  appear  on  the  lease,  lest  they 
ahoidd  be  iin[^cated  in  the  execution  of  them. 

31.  The  root  of  the  title  in  such  cases  is  carried  back  to  a  con- 
siderable period  where  the  estate  has  been  the  subject  of  settle- 
ments. Attested  copies  of  the  surrendered  leases  can  in  general 
be  obtained,  and  of  course  the  settlements  and  other  family  deeds, 
which  are  the  title-deeds  to  such  an  estate,  are,  as  in  other  cases, 
Mther  in  the  possession  or  power  of  the  seller.  The  root  of  the 
title  must  depend  upon  the  transactions  in  which  the  leases  have 
been  included.  Where  there  have  been  repeated  sales,  a  short 
period  would  be  sufficient,  but  where  the  estate  has  remained  in 
the  same  family,  and  the  renewals  have  been  included  in  settle- 
ments, it  may  be  necessary  to  produce  just  as  ancient  a  title  as  if 
the  freehold  were  sold  (t). 

32.  Although  a  purchaser  of  a  lease  buys  with  full  notice  that 

(A)  Copjun  c.  FemThongh,  2  Bio.  C.  (>)  Soe  3  &  4  WiU.  4,  t.  27.  *.  21.  26, 
0.261.  26,  27.pM(,  eh.  11. 
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a  ^tle  cannot  be  made  without  the  consent  of  the  lessor,  yet  it 
lies  on  the  seller  and  not  on  the  purchaser  to  obtain  the  consent 
It  cannot  be  inferred  that  the  seller  only  agreed  to  part  with  bis 
interest  in  the  estate  as  far  as  be  was  able  to  do  so  (7). 

33.  It  b  seldom  that  a  purchaser  undertakes  to  accept  an  equi- 
table estate,  and  where  he  does  not  it  is  indifferent  to  him  whether 
the  seller  has  the  legal  or  equitable  estate,  for  under  a  common 
contract  he  will  be  entitled  to  the  legal  estate.  It  is  possible  thai 
a  seller  may  have  a  title  which  by  lapse  of  lime  cannot  be  dis- 
turbed in  equity  (k),  and  yet  he  may  not  be  able  to  make  a  good 
title ;  fur  although  between  two  equities  one  person  may  hare 
acquired,  by  length  of  possession,  the  right  against  another,  yet  a 
legal  right  may  remain  unbarred.  But  if  even  a  party  sold,  stipu- 
lating that  the  purchaser  should  not  call  for  the  legal  estate, 
thai  would  make  no  difference  as  to  the  root  of  the  title,  for  it 
would  be  necessary  to  show,  as  in  common  cases,  the  beneficial 
or  equitable  title  to  the  estate,  and  to  show  besides,  that  the  legal 
estate,  although  outstanding,  could  not   be  used  adversely  to  the 


*34.  In  the  case  of  Pope  0.  Simpson  (/),LordRossIyn  appears  to 
have  held,  that  persons  purchasing  from  the  assignees  of  a  bank- 
rupt have  no  right  to  expect  more,  than  that  the  assignees  should 
deliver  over  such  title  as  the  bankrupt  had.  This  decision,  how- 
ever, was  opposed  by  prior  cases  (m),  and  the  general  rules  of 
equity ;  and  in  a  late  case  Lord  Eldon  expressly  denied  the  doc- 
trine advanced  by  Lord  Rosslyn  (n) ;  and  Sir  William  Grant 
actually  decided,  that  assignees  sund  in  the  situatJou  of  ordinary 
vendors  (o)  (1). 

Cj)  Lloyd  B.   Crupe,  6  Tannt.  MS;  (m)  Spuniw  t>.  Hancock,  4  Vsa.  jnn. 

Mtuonc.Corder,iManlL.332j7Tiiuiit.  S67;  uidaee  OrlebarE.  Fletcher,  LP. 

9.  "WmB.  737. 

(k)  Cholmondelayp.  Clinton,  Turn.  &  (»)  VHiite  t.  Foljunbe,  11  Tm.  inn. 

Rubs.  107  ;  and  see  3  it  4  Wm.  4,  c.  27,  837 ;  and  see  18  Ve».  jnn.  612, 

in/ra,ab.  U.  (0)  U'Donaldc.  Haiuon,  12  Vm.  jni). 

(t)  5  Vel.  jnn.  116.  277. 
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TITLE     WITH     AN     INDBHNITT. 


I.   Title  ndgtct  to  a  ehargt. 
8.  Coiapmwaiion  and  indtmnity :  B<yr- 
itiblov  V.  Shiriay. 

4.  Obtereaiioni  upon  il. 

5.  IndtmnUy:  Hataey  1.  Grant. 

8.  Ffe-farm    rmit    on   ataU   mid    and 
oiAen :  titlt  bad. 
12>  Purchater  not  bound  la  taitindtnmitj/. 
13.  Apportioned  rsnf. 


16.  Salt  in  loH,  onetoba  tvlyect  to  aU  Ut» 

16.  ScCpalatiott  Jbr  a  chargt  on  out  lot  at 

an  indemnity M 

1 7.  Xature  of  indemniti/. 

IS.  Danstr  of  gntctum  not  a  can/or  in- 

19.  Ariilrator:  indtmmij/. 


1.  In  Dickenson  v.  Dickenson  (a),  an  estate  charged  with 
legacies,  some  of  them  for  Infants,  was  sold,  and  the  amount  of 
the  legacies  was  neaiiy  equal  to  (be  purchase-money,  and  a  de- 
cree was  made  for  a  specific  performance  upon  payment  of  their 
legacies  to  the  adult  legatees,  and  the  investment  in  Government 
securities  of  the  residue  of  the  purchase-money,  to  remain  with  all 
accumulations  for  the  payment  of  the  legacies  to  the  in&nts  when 
they  should  become  entitled,  and  the  Court  said,  if  in  the  event 
ihe  fund  should  turn  out  deBcient  for  payment  of  the  infanls'  lega- 
cies, they  must  still  have  recourse  to  the  estate  for  the  deficiency  (1). 
I  may  however  observe,  that  the  ^tle  with  such  a  charge  could 
*not  have  been  forced  upon  the  purchaser,  and  that  do  doubt  the 
decree  was  submitted  to  by  the  purchaser,  who  was  desirous  to  take 
the  estate  with  the  risk.  The  report  states,  that  lie  refused  to  take 
the  title  unless  the  estate  was  fully  discharged  from  the  legacies, 
but  no  objection  appears  to  have  been  made  by  him  to  the  decree 
upon  further  directions. 

2.  We  have  already  seen  that  tmall  rents  may  be  subjects  of 
compensaUoD  (b),  although  larger  ones  cannot;  and  that,  as  a 
general  rule,  a  purchaser  cannot  he  compelled  to  take  subject  to 
an  indemnity  (3). 


(a)  3  Bro.  C.  C.  19. 


(b)  Supra,  p.  351. 
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3.  In  the  case  of  Horniblow  v.  Shiriej  (c),  by  an  agreenieDt 
between  the  lord  of  some  manors,  and  the  owner  of  the  rectoria! 
Ulhes  and  the  commoners  for  an  eaelosure,  it  was  agreed  that 
some  of  the  tithes  should  be  sold  to  the  lord  Jn  fee,  free  from  all 
incumbrances  whatsoever,  at  a  value  to  be  fixed  hy  the  commis- 
sioners. To  a  bill  filed  for  specific  performance,  the  purchaser 
objected  that  the  tithes  were  subject  to  charges  from  which  they 
could  not  be  exonerated,  and  which  were  suppressed  from  the 
referees,  and  that  the  referees  much  exceeded  the  value  of  the 
tithes  from  a  mistake  as  to  the  quantity  of  the  land.  He,  there- 
fore, insisted  that  the  ptalntiS*  was  not  entitled  to  a  specific  per- 
formance, unless  be  would  make  a  considerable  abatement  in  the 
purchase-money,  in  respect  of  the  outgoings  and  also  for  the 
mistake.  By  the  Master's  report,  it  appeared  that  the  tithes,  as 
part  of  the  rectory,  were  subject  to  annual  charges  amounting  lo 
III.  3s.  4d.,  and  to  the  repairs  of  the  chancel,  but  the  purchaser 
was  himself  bound  to  build  a  new  church,  and  to  other  charges 
amounting  to  31.  ISs.  8d.,  which  had  not  been  paid  within  eighty 
years,  if  ever,  A  specific  performance  was  decreed  by  Lord  Al- 
vanley,  at  the  Rolls,  with  a  compemation  for  the  I  ll.  13(.  4d.  a 
year,  and  an  indemnity  out  of  lands  of  considerable  value  against 
the  3/.  18j.  8d.  and  the  repairs  of  the  chancel  (1). 

4.  It  was  said  in  another  case,  arguendo,  that  when  the  case 
came  on  for  further  directions  it  was  argued,  that  on  account  of 
the  Tent-charge  the  purchaser  was  not  obliged  to  take  the  title; 
but  that  he  was  compelled  to  take  it ;  and  Lord  Alvanley  said,  if 
such  an  objection   was  to  prevail,  a  purchaser  of  a  portion  of  a 

(e)  13Ve«.jun.  81. 

(1)  See  Gang  o.  Benshaw,  2  Barr,  34.  Where  tho  vendor  contracted  to  codtct 
to  the  vendee,  **  by  a  good  and  valid  conveyance  in  law,"  a  iaim,  which  wu  origi- 
nally parcel  of  a  large  tract  of  land  granted  by  the  jicoprictor  of  a  manor,  to  uc 
ancestor  of  the  vendor,  in  fee,  "  yielding  and  payiog  to  the  grantor,  hia  heirs  and 
Msigneea,  the  yearly  tout  of  tenshillinga  ;"  Uie  proportion  of  whu^  qiUt-rtnl  on 
tho  limn,  waa  fifty-four  cents  a  year  ;  the  existence  of  the  quit  rent  bung  known 
to  the  Tcndee  at  the  time  of  tho  contract,  it  wax  held  that  the  existence  of  anch 
an  incumbrance,  if  it  was  any,  was  no  objection  to  a  decree  of  Bpecific  peribnn- 
ancc  of  the  contract.  Ten  Broeck  v.  Livingaton,  1  John.  Cb.  3o7,  The  qait-rttU 
in  this  ewe  did  not  appear  to  have  been  demanded  or  paid  for  over  sixty  years. 

In  another  case,  where  the  vendor  upon  a  contract  for  the  sale  of  a  farm,  which 
he  held  under  a  Icaso  from  V.  It.  at  a  nominal  rent  of  a  pound  of  wheat,  contus- 
ing a  rcBcrvation  of  mines  and  minerals  and  water  privUegee,  and  a  pre-emptive 
right  of  purchase,  covenanted  to  give  to  the  purchaser  *  good  and  lawful  deed  of 
the  premises,  it  was  held,  that  the  reservation  of  the  nominal  rent  was  no  objec- 
tion to  the  title ;  and  there  being  no  mines  or  minerols  or  water  privileges  on  the 
prcmbtcs,  and  V.  K.  having  n[;rccd  to  relinquish  his  pre-emptive  right  of  purchase, 
of  which  the  vehdee  hod  notice  at  the  time  of  making  his  contract  to  purchase,  a 
specific  pcrlbrmoiice  was  decreed.     Winne  t.  Kcynolds,  6  Paige,  407- 


LiGoogle 


large  estate  would  always  be  at  liberty  to  get  lid  of  the  contract  (d). 
But  this  can  facirdly  be  an  accurate  account  of  what  passed,  for  the 
purchaser's  answer  amounted  to  a  submission  to  perfiHm  the  agree- 
ment upon  a  compensa^D,  which  he  liad,  and  to  the  indemnity 
*it  tloes  DOt  appear  that  he  objected  (e).  In  a  case  before  Lord 
Eldon  (y*)  it  was  said  by  counsel,  that  in  Forteblow  v.  Shirley, 
much  discussed  before  his  Lordship,  it  appeared  that  the  estate- 
was  subject  lo  the  repairs  of  the  chancel  of  the  parish  church ;  the 
parties  agreed  to  accept  an  indemnity  settled  by  an  arbitrator,  hut 
the  Court  refused  to  allow  interest,  holding  the  purchaser  justified 
ia  declining  to  take  possession  while  the  title  was  in  dispute. 
This  is  manifestly  tlie  same  case  which,  according  to  this  state- 
ment before  Lord  Eldon,  was  heard  by  him  upoa  appeal,  and  he 
partially  reversed  the  decree,  for  the  Court  below  gave  interest, 
which  Lord  Eldon  denied.  It  would  seem  that  the  appeal  was 
not  upon  the  question  of  title ;  and  it  seems  quite  clear,  that  in  a 
common  case,  which  Homiblow  «.  Shirley  was  not,  such  charges 
as  existed  in  that  case  would  not  be  fit  subjects  for  compensation 
and  indemnity. 

5.  In  the  case  of  Halsey  v.  Grant  (g),  before  Lord  Erskme, 
rectorial  tithes,  which  had  been  sold  by  the  plaintiff  to  the  defend- 
ant, were  subject  to  a  perpetual  annual  rent  of  19^  69.,  and  to 
some  other  small  payments,  and,  as  part  of  the  rectory,  to  the 
repairs  of  the  chancel  of  the  paiisb  church.  The  objection  also 
extended  to  some  copyholds  which  were  lo  be  enfranchised.  The 
Lord  Chancellor  observed,  that  Homiblow  v.  Shirley  could  not  be 
considered  an  authority  altogether  compulsory.  Upon  the  case  before 
the  Court  he  said  there  could  be  no  ultimate  difficulty.  The  objec- 
tion might  be  something  visionary.  It  was  not  likely  that  these 
tithes  would  be  resorted  to  for  the  charges.  The  seller  could  not 
have  any  difficulty  in  quieting  this  objection  and  putting  an  end  to 
the  incumbrance.  Some  further  inquiry  was  necessary  as  to  the 
nature  of  the  rent  The  plaintiff  could  relieve  the  purchaser  from 
all  uneasiness  upon  this  head,  and  if  he  could  he  ought  to  do  so.  A 
specific  performance  was  decreed,  with  a  reference  to  the  Master  lo 
inquire  whether  there  ought  lo  be  any,  and  what  indemnity. 

6.  This  is  not  a  satisfactory  way  of  dealing  with  such  a  case, 
and  it  leaves  (he  decision  widi  little  weight  as  an  autiiority.  The 
charges  appear  to  be  such  as  equity  could  not  compel  a  purchaser 

(if)  13  Vm.  inn.  7S.  (/)  2  Swaait,  223. 

(e)  See  13  Ve*.  jnn.  7B.  (?)  13  Vm.  iun.  73. 
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to  take  subject  to,  however  satisfactory  might  be  the  indemnity 
against  them. 

7.  In  PrendergasI  v.  Eyre  (h),  the  Master  of  the  Rolls  in  Ireland 
observed,  that  in  the  case  of  Horniblow  v.  Shirley,  the  annual  charges 
appear  to  have  been  5L,  61.  3s.  4d.,  and  3^  6i.  8d.,  but  when 'the 
*case  is  looked  at  with  attention,  it  will  not  be  easy  to  repose  upon 
it  as  a  clear  authoiity  for  compensation,  even  m  small  charges  afiect- 
mg  the  property  sold  and  conveyed.  Firet,  the  qnestion  was  not 
raised  as  an  objection  to  the  title,  but  compensation  merely  was 
claimed  by  the  answer ;  secondly,  it  had  been  the  case  of  an  award 
by  arbitration ;  and  both  ihese  facts  are  adverted  to  by  Lord 
Erskine  in  Halsey  v.  Grant.  In  the  case  of  Halsey  v.  Grant,  the 
perpetual  rent  was  19^.  6s.  a  year,  and  it  was  not  a  certain,  but 
merely  contingent  (I),  and,  as  expressed  by  Lord  Erskine,  a  vision- 
ary charge  ;  fop  it  was  also  charged  upon  the  parsonage-bouse  and 
land  of  large  annual  value  ;  secondly,  whether  it  was  any  charge  at 
all  with  a  power  of  distress  was  doubted,  and  made  the  subject  of 
inquiry. 

8.  In  a  late  case  (t),  upon  a  purchase,  it  was  agreed  that  if  there 
should  be  found  any  fee-farm  rents,  or  quit-rents,  chargeable  on  the 
same,  an  allowance  should  be  made  at  the  rale  of  thirty  years'  pur- 
chase on  the  amount  thereof.  It  appeared  that  the  estate,  with 
others  of  great  value,  was  charged  with  a'perpelual  rent  of  forty 
marks,  originally  reserved  to  the  crown  ;  birt  a  similar  rent  was 
granted  to  trustees  in  fee,  in  the  usual  way,  out  of  a  part  of  the 
estate  not  sold,  of  nearly  ten  limes  the  annual  valne  of  the  rent,  as 
an  indemnity  (o  the  other  estates  against  the  rent  It  was  objected^ 
that  ihb  charge  prevented  the  seller  from  making  a  good  title.  It 
was  argued  by  the  writer,  on  the  part  of  the  seller,  that  this  was 
the  precise  case  in  which  a  purchaser  would  be  compelled  to  take  a 
title  with  an  indemnity.  Equity  looks  only  to  the  snbstantial  ez&- 
cution  of  the  contract;  and  here  the  rent  was  not,  in  svbilance,  a 
charge  on  the  land.  It  was  not  like  the  case  of  a  lease,  where 
non-payment  of  the  rent,  or  non- performance  of  the  covenants, 
might  avoid  the  estate  of  the  person  who  was  required  to  accept  the 
indemnity ;  but  this  was  the  simple  case   of  a  money   payment, 

(A)  2  Hogan,  92,  93.  r.  Strode,  1  WUU.  Cluu  Co.  128 ;  Wm- 

(0  Uays  B.  Bailey,   RoUb,    10  Ang,    ren  o.  Bateman,  1  Fla.  &  KeL  i*B. 
1SI3,  MS.  vide  infra.    See  Oasaamajor 
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■wIhcIi  would,  of  course,  be  accepted  from  the  owner  of  the  estate 
«xclusively  charged  with  it,  by  way  of  indemnity ;  and  which  estate 
would  always  be  liable  to  answer  any  payment  made  on  account  of 
the  rent  by  the  persons  intended  to  be  indemn£ed  against  it.  The 
objection,  if  allowed,  would  affect  half  the  titles  in  the  kingdom. 
It  applies  to  nearly  all  the  estates  which  came  into  the  bands  of  the 
-Crown  on  tbe  dissolution  of  the  "monasteries.  Dickenson  v.  Dick- 
«03(Hi  (le)  was  a  stronger  case  ;  for  there  the  purchaser  was  compelled 
to  take  the  title,  although  the  Judge  was  of  opinion,  that  if,  in  the 
«vent,  the  fund  should  turn  out  deficient  for  payment  of  the  infants' 
legacies,  he  must  still  hare  recourse  to  the  estate  fiv  the  defibiency. 
The  ground  of  tbe  decision  must  bare  been,  that  there  was  no 
chance  of  the  fund  proving  deficienL  Halsey  v.  Grant  (I)  is  a  direct 
authority  in  favor  of  the  seller ;  and  there  the  indemnity  fiind  was 
aot  so  large  with  reference  to  the  amount  of  the  charge  as  the  pres- 
ent; and  although  Horniblow  v.  Shiriey  (m)  was  a  case  of  compen- 
sation, and  not  of  indemnity,  yet  it  appears  that  Lord  Alvantey 
5aid,  that  if  such  an  objecUoo  was  to  prevail,  a  purchaser  of  a  por- 
tion of  a  large  estate  would  always  be  at  liberty  to  get  rid  of  a  con- 
tj'act  (n).  In  the  present  case,  the  purchaser  did  not  object  to  the 
estate  being  charged  with  a  fee-farm  rent,  provided  he  was  paid  its 
value.  Here  tbe  rent  is  charged  only  in  point  of  form ;  and  there- 
lore  he  can  require  no  allowance.  On  tbe  part  of  tbe  purchaser,  it 
was  argued,  that  tbe  clause  relied  upon,  on  the  other  side,  was  evi- 
dence that  tbe  purchaser  was  not  to  take  tbe  estate  subject  to  any 
rent,  unless  it  could  be  sold  to  him  ;  and  the  estate  would  always  be 
liable  to  tbe  fee-farm  rent,  notwithstanding  the  indemnity.  Tbe 
Master  of  the  Rolls  was  of  opinion,  that  the  clause  in  the  agreement 
referred  to  a  rent  charging  the  estate  sold  only,  and  not  to  a  rent 
charging  it  and  other  estates ;  and  that  the  Master  was  justified  in 
considering  the  rent  as  an  objection  to  tbe  title.  As  to  the  question 
of  indemnity,  his  Honor  observed,  that  Halsey  and  Grant  was  cer- 
tainly a  case  of  indemnity,  and  Horniblow  and  Shirley  a  case  of 
compensation;  but  be  doubled  whether  tbe  deed  executed  in  order 
to  relieve  tbe  estate  in  question,  could  be  considered  such  an  indem- 
nity as  a  purchaser  ought  to  be  compelled  to  accept,  nor  should  he 
decide  whether  in  this  case  any  indemnity  could  or  ought  to  be  given 
by  the  vendor  against  such  fee-faim  reat.  He  should  leave  that  to 
be  decided  when  the  cause  came  on  to  be  heard  herealler. 

(i)  3  Bro.  C.  C.  19,  (n)  13  Vea.  jnn.  Bl. 

(0  13  Vet.  Jan.  73.  (n)  13  Vee.  jun.  76. 
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9.  Upon  SD  appeal  to  Lord  EldoD,  he  affinned  the  decision  of 
Sir  William  Grant,  on  the  ground  that  the  rent  in  question  did  not 
fall  withm  the  condition ;  and  he  treated  the  eariy  cases  as  not 
being  authorities,  and  held  that  a  seller  was  bound  accurately-  to 
describe  what  he  was  selling  (o)  ;  and  this  put  an  end  to -the  suit. 
Sir  William  Orant  avoided  deciding  any  question  beyond  that  of 
*title,  and  the  cause  ought  1o  hare  been  set  down  befwe  him  for 
further  directions,  instead  of  appealing  against  his  order  on  the 
exception,  although  it  appears  strenge  for  a  seller  to  bring  on  his 
cause  for  furth«  directions  where  his  title  has  beee  pronounced  to 
be  bad  on  the  hearing  of  exceptious.  But  in  this  case  it  was  only 
on  further  directions  that  the  Judge  could  properly  decide  upon 
tiie  nature  of  the  indemnity,  if  he  thnught  it  a  case  for  an  indem- 
aity.  As  to  the  case  itself,  the  purchaser  did  not  object  by  his 
contract  to  the  existence  of  fee-fami  rents,  provided  he  had  com- 
pensation for  them.  If  therefore  the  seller  bad  been  wilting  to 
sacrifice,  by  way  of  compensation,  the  whole  value  of  the  rent  of 
forty  marics,  it  would  seem  that  the  purchaser  could  not  have 
objected  that  the  rent  rode  over  other  estates  also.  This  is  the 
course  which  the  seller  ought  to  have  pursued. 

10.  In  the  case  of  Fildes  v.  Hooker  (p),  the  Vice^hancetlor, 
Sir  John  Leach,  observed,  that  the  utmost  length  of  indemnity 
was,  that  if  a  good  title  can  be  made  subject  to  an  incumbrance, 
the  purchaser  shall  take  the  title,  with  a  security  protecting  him 
against  the  incumbrance.  He  did  not  know  that  the  Court  bad 
gone  so  far,  and  he  should  not  be  disposed  to  follow  such  a  rule, 
because  die  purchaser  is  entitled  to  an  estate  free  from  incumbrance. 
It  would  be  difficult  to  convince  him  that  such  a  rule  was  right. 

11.  In  Paine  V.  Metier  (y),  where  annuities  were  charged  on  the 
estate  sold  and  other  estates,  and  a  trust  of  stock  was  declared  for 
payment  of  them,  the  question  n-as,  whether  the  purchaser  had  not 
agreed  to  take  an  indemnity  against  them.  Lord  Eldon  said,  that 
he  did  not  consider  whether  this  objection  was  of  form  or  sub- 
stance, but  would  leave  it  to  be  determined,  when  it  might  be 
necessary,  whether  the  purchaser,  under  such  circumstances,  had 
not  a  right  to  insist  that  the  annuitants  should  release  the  pre- 
mises ',  or  whethw  the.Court  would  ^y,  under  all  circumstances, 
the  purchaser  should  take  the  premises  burthened  with  the  annui- 
ties, with  a  great  number  of  others  [other  estates],  and  seek  his 

(o\  H.  T.  1S21,  HB.  (;)  6  Vea.  jun.  349. 

(^)  3d  April  1S18,  HS.:3HBdd.l93. 
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iademnily  against  the  trust  property  and  the  trustees,  if  they  pre- 
ferred a  persoufll  covenant  by  the  trustees. 

12.  In  the  later  case  of  Balmanno  v.  Lumley  (r)  the  purchaser, 
upon  a  ieferend<e  as  to  title,  asked  for  a  direction,  in  case  the 
report  should  be  against  the  title,  for  compensation  and  indemnity, 
as  iademnity  as  to  part  might  be  more  convenient  than  compen- 
sation. This  was  resisted  by  the  seller,  as  to  indemnity,  insisting 
*that  the  purchaser  must  either  take  the  title  with  an  allowance  for 
a  defect  or  reject  it.  Lord  Eldon  said,  he  did  not  apprehend  the 
Court  could  compel  the  purchaser  to  take  an  indemnity,  or  the 
vendor  to  give  it,  and  accordingly  confined  the  order  to  compen- 
sation. And  in  a  case  in  the  House  of  Ixirds  he  observed,  that  if 
in  a  suit  for  specific  performance  it  turns  out  that  the  defendant 
cannot  make  a  title  to  that  which  he  has  agreed  to  convey,  the 
Court  could  not  compel  him  to  convey  something  less  with  indem- 
nity against  the  risk  of  eviction.  The  purchaser  is  left  to  seek 
his  remedy  at  law  in  damages  for  the  breach  of  contract  (>).  And 
in  a  late  case  the  Master  of  the  Rolls  laid  it  down,  that  parties 
may,  no  doubt,  contract  for  a  covenant  of  indemnity ;  but  if  they 
do  not,  the  Court  cannot  compel  a  party  to  execute  a  conveyance 
and  give  an  indemnity ;  and  this,  he  said,  was  established  by  Lord 
Eldon  in  the  case  already  referred  to  ((). 

13.  Where  an  estate  is  sold  subject  to  a  rent,  which,  although 
not  so  stated,  appears  to  be  only  a  part  of  a  larger  rent  charged 
on  that  and  other  property,  the  purchaser  will  not  he  bound  to 
take  the  title,  although  for  many  years  the  apportioned  rent  has 
been  received  :  an  apportionment  by  deed  must  be  shown.  It  is 
the  duty  of  the  vendor  to  give  the  purchaser  a  complete  formal 
discharge  of  all  the  further  rent  that  the  house  was  ever  liable  to. 
Although  an  apportionment  may  be  presume*],  yet,  as  Mr.  Justice 
Cbambre  observed,  tbe  question  here  is  not  what  may  be  pre- 
sumed, but  whether  a  purchaser  is  compellable  to  accept  a  pur- 
chase, where  his  titie  rests  only  on  presumption,  which  may  he 
rebutted  by  other  evidence.  And  Chief  Justice  Mansfield  said, 
that  a  court  of  equity  would  not  decree  a  specific  performance  in  a 
case  like  this,  unless  the  seller  could  procure  the  ground-landlord 
to  apportion  the  rent,  by  joining  in  an  assigament  of  the  lease  ;  in 
which  assignment  the  apportioned  rent  should  appear  (u), 

(r)  1  Ves.  8t  Bm.  224.  (u)  BamweU  r.  Hania,  I  TaQut.  130. 

(i)  1  Bligh,  66.  67.  See  Bowlw  v.  WaUer.  Hay,  441 ;  War- 

(()  Aylett  B.  AshtOD,  1  Myl.  ft  Cra.    renir.  Batenuu,  1  Fla-iKcL  446;  Tay- 

111 ;  *ee  eh.  7,  «.  1,  S.  lor  e.  Martinitale,  I  You.  &  Col.  SSS. 
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14.  But  where  an  apportioned  rent  is  sold,  if  the  rent  is  ao 
apportioned  rent,  the  purchaser  cannot  object  that  he  will  not 
have  the  same  remedies  as  if  the  rent  were  entire  (x). 

15.  So  where  an  estate,  held  under  one  lease;  is  sold  in  lots, 
and  the  fact  is  stated,  and  it  is  stipulated  that  the  purchaser  of 
one  particular  lot  is  to  be  subject  to  the  whole  of  the  rent,  the 
*olher  purchasers  cannot  object  .to  the  title,  although  there  is  a 
clause  of  re-entry  on  oon-paynieDt  of  the  rent  contained  in  the 
lease  (y). 

16.  In  a  case  where  an  estate  was  sold  in  lots,  and  one  of  the 
conditions  stated-  that  the  estate  was  subject  to  the  perpetual 
payment  of  120 1,  to  the  curate  of  A,  but  the  same  and  a  perpetual 
annual  payment  ts  the  hospital  of  B  were  in  future  to  be  charged 
upon  and  paid  by  the  purchaser  of  lot  1,  only  ;  it  was  held,  that 
the  purchasers  of  the  other  lots  were  only  entitled  to  such  an 
indemnity  as  could  he  made  by  the  purchaser  of  lot  1,  to  the 
purchasers  of  the  other  lots  (z),  and  were  not  entitled  to  bare 
these  lots  exonerated  altogether  from  the  charges,  for  the  con- 
dition refers  only  to  an  exoneration  as  against  the  purchasers,  and 
not  an  exoneration  as  against  the  owners  of  the  annual  payments. 
So  If  upon  the  sale  of  an  estate  whicb  is  subject  to  a  charge,  for 
instance,  that  of  repairing  a  chancel,  a  stipulation  is  made  that 
part  of  the  estate  shall  he  exonerated  from  it,  the  vendor  is  not 
bound  to  procure  an  act  of  parliament  for  exonerating  it  from  the 
charge,  but  is  merely  to  exonerate  it  by  a  sufficient  security  on 
another  estate. 

17.  We  may  here  observe,  that  where  one  estate  is  to  he  exone- 
rated from  a  charge  by  a  security  on  another  estate,  the  security 
should  be  co-extensive  in  quantity  of  estate  with  the  original 
charge,  and  the  new  rentcharge  should  he  sufficient  in  amount  to 
cover  the  old  one,  and  the  costs  also,  and  there  should  he  a 
sulTicient  number  of  trustees,  and  there  should  be  no  impediment  in 
the  way  of  the  immediate  relief  of  the  purchasers  if  damnided,  and 
the  purchasers  should  have  a  voice  in  the  appointment  of  new 
trustees  (a)  ;  and  of  course  a  good  title  must  be  shown  to  the  estate 
upon  which  an  indeniaity  is  agreed  to  be  given  (b). 

.(j)  So  held  bv  the  V,  0.  In  Bliss  b,  (;)   Cueamajor  r.   Strode,    1    VTil^t. 

Collinx,  reported  in  4  Madd.  'J29.     See  Chs.  Ca.  123. 

S.  C.  1  Jb=.  &  Walk.  426 ;  Walter  v.  (a)  See  CBaMmajor  r.  Strode,  1  WA: 

Maundc,  1  Jac.  ti  Walk.  IHl  ;  aee  Rob-  Cha.Ca.428i  and  kc  HaTcs  c.  Bailey, 

erta  v.  Sncll,  1  Mann.  &;  Orang.  S77-  poat. 

(y)  Walter  c.  Maundo,  ubiiup.;  Pat-  (6)  CottreUr.  Watkins,  1  Bea».  361. 
vrenti  c.  Long,  6  Beav.  SSO. 
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13.  In  the  cases  hitherto  coDsidered  the  purchaser  is  Id  no 
danger  of  evictiou,  and  an  indemnity  will  secure  him  against  loss. 
But  where  the  estate  agreed  to  be  leased  was  cj^mprised  with 
others  in  an  original  lease,  under  which  the  lessor  had  a  right  to 
re-enter  for  breach  of  covenants,  so  that  the  under  lessee  might  be 
evicted  without  any  breach  on  his  pari,  it  was  held  by  Sir  Jolin 
Leach,  Vice-Chancellor,  thai  he  was  not  bound  to  accept  the  title 
with  an  indemnity.  He  observed,  that  where  a  parly  comes  for  a 
specific  performance,  he  desires  the  Court  to  give  the  party  the 
•specific  subject.  Now  here  he  could  not  secure  the  possession  of 
the  subject  upon  the  terms  agreed  upon.  But  he  offers  an  in- 
demnity. The  lessee  might  be  evicted,  and  therefore  it  was  com- 
pensation and  not  iodemDity  that  was  offered.  I  will  give  you 
the  suhject  of  the  contract  not  with  a  sure  title,  but  with  a  com- 
pensation in  case  of  eviction.  It  was  not  a  case  for  an  indemnity, 
and  the  Court  could  not  compel  a  performance  with  a  compen- 
sation (c).  According  to  the  r«jx)rt,  the  Master  of  the  Rolls  said 
he  could  not  bring  himself  to  the  opinion  of  the  Master,  that  tlie 
offer  of  tbe  seller  to  indemnify  the  purchaser  in  case  of  his  eviction 
was  equivalent  to  a  secure  title.  Where  a  good  litle  could  he 
made  subject  to  a  pecuniary  charge,  a  court  of  equity  has  com- 
pelled a  specific  performance  of  the  contract  upon  security  against 
the  charge.  Even  that  principle  might  have  been  questionable, 
as  Imposing  at  all  events  a  considerable  degree  of  trouble  upon 
a  purchaser,  to  which  he  had  not  subjected  himself  by  the  terms 
of  his  contract.  But  there  the  purchaser  is  effectually  protected 
in  the  possession  of  the  specific  subject  of  his  contract.  Here  the 
seller  admits  that  he  cannot  protect  the  purchaser  in  the  specific 
subject  of  his  contract,  and  0[ily  proposes,  in  effect,  to  secure  to  him 
a  pecuniary  compensation  for  the  value  in  case  he  loses  tliat  posses- 
sion. A  court  of  equity  had  never  acted  upon  such  a  principle. 
A  vendor  could  not  be  aided  there  who  was  not  able  to  secure  to 
the  purchaser  the  specific  pnaperty  for  which  he  has  contracted  (1), 

19.  Where  a  purchaser  stipulates  for  a  good  title,  and  there  is 
a  reference  to  an  arbitrator  of  all  questions  on  the  agreement,  if  a 
question  is  raised  on  tbe  sufficiency  of  tbe  title,  the  arbitrator  cannot 
award  a  conveyance  with  an  indemnity  ;  his  duty  is  to  award  whellier 
the  title  is  good  or  bad  (c^. 

(rO  Boas  v.  Botuds,  8  Adol.  &  EIL  290. 

JQuldl 
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•SECTION  m. 

or     DOUBTFUI.     TITLES. 


1.   Title  in  b«  li/tad. 

3.  Doubtful  title  not  tnfaretd  i 


i,  15,  House  of  Lordt  adapts  Ihe  rub. 

5.  What  is  a  doubtful  title. 

6.  Marlowv,  Smith, 

8.  Rational  douii:  operatiim  of  ruJa. 

9.  Dtciiion  in  D.  P.  not  a  teamuity. 
ID.  Doublt  upon  laaorfaa. 

11.  Uoody-r.   Walter: 


12.  BitBoev.  Perlaiu. 

Bmckmv,   WiUu. 
14.   ObteroatioTu  upon  than. 
16.  Lord  Eldon  Tegrelted  tht  rule, 
n,  Houn  of  Lords  rtfuied  to  deciib  iq 
exceptions. 

Obaervatioiu  upon  it, 

19.  Judge  gioes  aiight  to  bit  oien  dan 

20.  Purch/aer  obtaining  tfie  adetrtt  ti 


1.  Where  a  roan  makes  a  purchase  of  an  estate  to  which  the 
vendor  represents  that  he  has  a  good  title,  the  purchaser  has  a 
right  to  insist  that  the  question,  whether  he  have  or  have  not  a 
good  title,  sliall  be  sifted  to  the  bottom  before  the  vendor  can  be 
let  off  from  bis  original  contract.  A  court  of  equity  does  not  sit 
to  determine  that  men  shall  be  willing  purchasers  whether  they 
will  or  not,  but  to  judge  whether  they  have  got  a  good  title  (a). 

S.  A  court  of  equity  called  on  to  enforce  speci6c  perfonoance  of 
an  agreement  for  the  conveyance  of  an  estate  to  one  party,  and 
payment  of  the  purchase-money  to  the  other,  must  feel  anxiety  to 
protect  the  purchaser,  and  give  to  him  reasonable  security  for  his 
title,  not  compelling  him  to  take  a  Utle  without  knowing  whether 
it  is  good  or  bad.  The  vendor,  if  his  title  is  good,  suSers  only 
the  temporary  inconvenience  of  delay,  but  the  vendee,  if  it  b  bad, 
may  sustain  a  severe  loss.  The  inclination  of  the  Court,  therefore, 
is  in  favor  of  the  vendee,  and  a  vendor  claiming  to  he  exempted 
from  the  general  rule  is  required  clearly  to  establish  a  case  of 
exception  (&)  (1). 

(b)  Per  Uoster  of  the  RoUi,  3  Sw«iut. 


(1)  Ses  Beckwith  r.  Koiint,  6  B.  UonzM,  222. 
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3.  To  enable  equity  tberefore  to  eofoice  a  specific  perfbimance 
against  a  purchaser,  tbe  title  to  the  estate  ought,  like  Ctesar's 
wife,  to  be  free  even  from  suspicion  (c)  ;  for  it  would  be  an  extra- 
ordinary "proceeding  for  a  court  of  equity  to  cnnpel  a  purchaser  to 
take  an  estate  which  it  caouot  wanaot  to  him  (c^.  It  hath, 
therefore,  become  a  settled  and  invariable  rule,  that  a  purchaser 
shall  not  be  compelled  to  accept  a  doubtful  title  (e)  (1)  ;  neither  will 
he  be  forced  to  take  an  equitable  title  (/)  (3) ;  not  will  a  case  be 
directed  to  the  Judges  as  to  the  title,  uulesa  the  purchaser  be 
willing  that  it  should  (^).  In  one  case,  where  the  opmion  of  the 
Court  was  in  favor  of  the  title,  the  purchaser's  ^ceptloDs  were 
overruled,  with  liberty  to  him,  if  so  advised,  to  have  a  case  sent  to 
R  court  of  law  (h).  And  even  if  a  case  be  directed,  and  the  Judges 
certify  in  favor  of  the  title,  yet  a  specific  performance  would  not 
be  decreed  unless  the  Court  itself  were  satisfied  of  the  equitable 
as  well  as  the  legal  title  of  the  vendor  (i).  And  although  the 
Judges  certify  in  favor  of  tiie  title,  and  there  is  no  equitable 
objectioa  to  it,  yet  if  the  p<»nt  of  law  is  doubtful,  the  purchaser 
may  require  another  case  to  be  directed,  which  it  seems  will  not 
be  sent  back  to  the  same  court  (k). 

(e)  See  2  Vu.  69.  Whente  v.  Hall,  17  V«a.  jnn.  SO ;  Sloper 

tdjHeathp.  He«lli,lBro.C.  C.  U7.  v.  Fish,  RolU.  29  Julyl813;  2  Ves.  k 

[See  Cooper  v.  Denne,  I  Veoey  jr.  Sum*  Bet.  ItIS ;  Jerroiie  «.  Duke  of  Noith- 

ner'B  ed.  fiSS,  661,  noM  (4)  of  Mr.  Hot-  nmberland,  1  Jac.  &  Walk.  €£9  ;  Lonl 

endeu.]  Lincolii  v.  Arcedeckne,  I  Coll.  98. 

(sjMarlowv.  Smith, 3  P.  Wnu.  19B;  (/)  Coopei  v.  Denno,  »M  mp.;  nd 

UitcheU  V.  Nealo,  2  Ves.  679  ;  Shapland  see  2  Yo.  jun.  100 ;  and  infra. 

V.  Smith,  1  Bro.  C.  C.  74 ;  [PerkinrB  od.  (y)  Koaks  v.  Xidd,  M  mp. 

and  nQtea.}  Coopei  v.  Denne,  4  Bib.  C.  (A)  Fisher  ■.  Bixtj,  2  H<^.  1S3. 

C.  80 ;  i  Vca.  Jun.  SGE,   S.  C.  ;  Crews  (i)  Sheffield  c.  Lord  Mulgrave,  2  Vet. 

V.  Dicken,  4  Ves.  joo.  97  ;  Boae  v.  Cd-  jun.  B2e, 

laud,  6   Yea.  inn.  186 ;  [SanmeT'B  ed.  (it)  Trent  s.  Hanniog,  10  Yes.  inn. 

188,  DOIe  (a)]  Boake  >.  Kidd,  ibid.  617 ;  600. 

(1 )  Equitj  will  not  compel  the  apeciflo  performance  of  an  agreement  of  aaloi 
snd  oblige  the  vendee  to  accept  a  title,  which  the  vendor  cannot  maJie  out  to  be 
clearly  good  and  free  from  inoiunbranoei.  Butler  v.  O'Hear,  1  Dauna.  883 1 
Lewis  V.  Hemdon,  3  Litt.  368  ;  Kelly  r.  Bradford,  3  Bibb,  317  ;  Seymour  c.  Ds- 
Uncey,  Hnpkina,  136 ;  Brown  c.  Gilliland,  3  Deeaua.  639  ;  Reed  e.  Noe,  9  Yer- 
gei,  283  ;  U'Comb  e.  Wright,  1  John.  Ch.  069  i  Sebting  «.  Uetwrean,  9  Cowmw 
341 ;  Gamctt  v.  Uiicon,  6  Call,  303 ;  Baitlett  i>.  Blanton,  1  J.  J.  I^arsh.  428 ; 
Young  V.  IiiUard,  1  A.  K.  Herah.  482  j  Cotton  r.  Ward,  3  Monroe,  3D9  ;  Brown 
v.  HatE;  6  Paige,  235  ;  Tomlin  c.  U'Chord,  S  J.  J.  Marsh.  136 ;  2  Story  £q.  Joi. 
i778i  Paolo  V.  Shergold,  2  Brown  C.  C.  (Perkins's  ed.)  119,  note  (a);  Oans  v. 
Seoshaw,  2  Ban,  31.  A  purchaser  cannot  be  compelled  in  equity  to  take  land 
-which  ia  InTolvad  in  doubt  oi  dispute  aa  to  boundary.  Voorheea  v.  Be  Ueyer,  3 
Sandibrd  Ch.  R.  614.  But  where  the  vendee  proceeds  in  the  treaty  for  a  pur- 
chase with  a  full  knowledge  of  a  defect  in  the  title,  and  does  not  object  to  it,  ha 
wiU  not  for  that  defect  tw  relieved  in  equity.  Craddock  v.  Shirley,  3  A.  E. 
Marah.ZSS;  Roach  e.  Rutherford,  4  Desaoa.  126.  Bee  Beverly  e.  Lawson,  3  Mnn£ 
S17,  338 ;  Mayo  o.  PurceU,  8  Huof.  248 ;  Barrett  v.  Gaines  S  AUbama,  S73. 

(2)  Waggener  v.  Wagganer,  3  Monioe,  6S6. 
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4.  And  even  tha  Honse  of  Ijoris,  siting  as  a  coort  of  equity 
upon  appea),  will  not  in  all  cases  decide  tbe  point,  but  if  they  think 
H  a  doubtful  one,  will  discharge  tbe  purchaser  from  tbe  contract 
with  costs  (I). 

5.  In  8  case  before  Sir  John  Leacb  (m),  in  which  he  expressed 
tbe  strong  inclination  of  his  opinion  in  favor  (^  the  title,  he  con- 
cluded, that  bRTing  regard  to  the  proposition  that  a  purchaser  is 
not  bound  to  tabe  a  doubtful  title,  without  undertaking  to  deter- 
mine precisely  the  limit  and  extent  of  that  rule,  he  was  of  opinion 
that  the  case  was,  witbm  the  sense  of  that  propositioa,  a  doubtful 
title.  Id  attentpting  to  lay  down  a  rule  upon  this  subject,  he 
should  say,  that  a  purchaser  is  not  to  take  a  property  which  he  can 
only  acquire  in  possession  by  litigatioB  and  judicial  decision  ;  that 
in  the  case  before  him,  it  would  be  necessary  lo  act  in  the 
execution  of  the  trust  under  the  direction  of  a  court,  and  to  compd 
*tbe  purchaser  tberefwe  to  take  the  title  woulH  be  lo  compel  him 
to  buy  a  law-suit. 

6.  In  Marlow  v.  Smith,  Sir  Josepit  Jekylt  thought  tbe  objection 
to  the  title  valid,  and  as  there  was  tbe  opinion  of  learned  men 
against  the  title,  he  would  not,  nor  did  he  think  it  reasonable  that 
a  court  of  equity  should  compel  tbe  purchaser  to  accept  the 
title  (n). 

1.  Every  title,  no  doubt,  is  good  or  bad,  and  it  has  been  said 
that  the  Court  ought  to  know  nothing  of  a  doubtful  titfe,  but  tbe 
Court  itself  has  adopted  a  different  principle  of  decision  (o)  (I). 

8.  It  is  not  now  the  habit  of  the  Court,  whatever  may  have 
been  the  old  rule,  to  decide  upon  the  validity  of  every  title,  and 
leave  the  unsuccessful  party  to  appeal  to  ihe  House  of  Lords  r 
but,  although  in  Ihe  judgment  of  the  Court,  the  better  opinion  is- 
that  a  tide  can  be  made,  yet  if  there  is  a  considerable,  a  rational 
doubt,  the  Court  does  not  attach  so  much  credit  to  its  own  opinion 
as  to  compel  a  porchaser  to  take  tbe  title,  but  leaves  tbe  parties  to 
their  remedy  at  law  (p).  But  as  this  depends  upon  the  weight 
which  the  Judge  attaches  to  the  objection  in  tbe  particular  case,  it 
frequently  happens  that  a  point  of  great  moment  is  decided  upon> 

(OBloBMv.  LoTdClaiuiuUTU,8Bligli,  Hill,  1  Cox,  IS S. 

ea  [  HCe  a  MoUot,  esff.  (a)  2  Vm.  &  Bea.  140. 

(ffi)  Prioee.  Strange,  S  U«dd.  1S9.  (p)  16  Vea.jun.  27Sl  1  Jac  &  Wilk. 

(n)  2  P.  Wma.  198 ;  Bee  Uiling  v.  S69. 
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u  between  ■  sellor  and  buyer,  althoagh  third  penoos,  iriioaa  intefo 
•sta  are  in  question,  are  not  bound  hy  the  decision ;  whilst  ia 
•ther  cases  a  point  of  enay  sohition  presses  perhaps  with  undue 
weigbt  upon  the  naod  of  the  Court,  and  is  consequently  treated  as 
loo  doubtfiil.  The  doctrine  is  intelligible,  but  whilst  it  affinds  do 
landmai^,  it  offers  a  ready  escape  from  the  necessity  of  decidmg 
a  point  of  real  or  supposed  dignity.  It  is  not  unusual  for  parties 
to  file  an  amicable  bill  for  the  settlement  of  the  point  in  dispute, 
and  although  no  doubt,  if  there  be  any  ralJd  ofajectioQ  to  the  title, 
the  question  upon  it  may  thereafter  arise  between  parties  who 
would  not  be  bound  by  the  proceedings  in  the  cause  (9),  yet  in 
such  cases  the  purchaser  is  generally  willing  to  rely  upon  the  au- 
thority of  the  Judge,  whose  decision  he  tnuts  will  be  followed  evea 
between  adverse  parties. 

9.  Although  the  purchaser,  doubting  the  validity  of  the  title, 
■otwilbstanding  the  decree  of  the  Court,  carries  the  case  to  the 
House  of  Lords,  which  confirms  the  deci^oa  compelling  him  to 
take  the  title,  yet  he  does  not  obtain  more  than  a  precedent  for 
*a  decision  in  his  favor  if  his  title  should  be  attaclted  by  a  third 
party.  He  does  not  obtain  an  absolutely  indefeasible  title,  but  ta 
good  a  warranty  as  can  be  procured  (r). 

10.  The  doubt  must  turn  on  a  point  either  of  lav  or  of  &ct, 
although  it  sometimes  invcdves  both.  Where  the  point  is  one  of 
law,  it  mostly  depends  upon  the  construction  of  some  instiument,— 
in  some  cases  the  question  is.  What  is  the  rule  of  law?  The 
courts  have  not  drawn  any  distinction  helween  these  cases,  for  if 
the  point  of  law  in  the  abstract  is  open  to  much  doubt,  they  deolioe 
to  decide  it  between  a  vendor  and  purchaser,  just  as  they  refuse  to 
decide  upon  the  construction  of  a  doubtful  instrument,  where  upon 
the  rule  of  law  itself  do  doubt  hinges.  Where  however  the  p<Hot 
of  law  is  alone  in  dispute,  the  objection  that  the  decision  may  bind 
third  parties  in  their  absence  is  entitled  to  no  weight,  because,  ia 
whatever  suits  decided,  all  points  of  law,  as  precedents,  biad  all 
alike.  But  a  court  is  tender  in  deciding  doubtful  points  of  law 
against  a  purchaser,  that  is,  compelling  him  to  take  the  title  upoo 
its  decision,  because  other  courts  may  not  follow  that  decision  - 
in  the  identical  case :  the  question  may  again  be  the  subject  of 
litigation  commenced  in  another  &niTt  by  the  adverse  claimant 
■gainst  the  purchaser  afW  he  has  obtabed  a  conveyance.     When 

lai  Sm  *  UyU  &  Cn.  470,  473.  (r)  See  11  Vm.  jvn.  465;  1  Jac.  & 

W«lk.  698. 
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the  doubt  turns  opon  the  coDstnictioa  of  an  instniment,  the  diffi- 
eolty  that  the  decision  must  be  oome  to  in  the  absence  of  the  per- 
sons whose  claims  are  in  question,  although  tJieir  rights  vill  not  be 
bound  by  the  decision,  is  entitled  to  more  weight.  The  disUoction 
is  a  thin  one,  for  in  either  case  the  point  a  decided  in  the  absence 
of  a  person  who  is  not  bound  hj  the  decision,  except  so  for  as  it 
majr  furnish  a  precedent  against  him ;  but  still  a  Judge  may  fed 
lumself  more  at  liberty  to  decide  a  general  point  of  law  between 
a  vtndor  and  purchaser  than  a  question  of  construction  of  as  infor- 
mal instrument,  which  can  afford  no  precedent,  and  upon  which  men 
may  naturally  differ,  and  which  therefore  sbould,  if  possible,  be  de- 
wded  in  the  presence  of  the  persons  whose  interests  arv  affected 
mdirectly,  although  not  bound  by  the  decision. 

11.  In  Moody  v.  Walters  (*),  Lord  ESdon  decided  that  there 
was  DO  breach  of  trust  in  that  ease  by  the  trustees  for  preserving 
eontingent  remainders  having  joined  in  suffering  a  recoTery.  This 
depended  upon  his  view  of  the  rede  of  a  court  of  aqaiity  as  appli- 
cable to  the  case  before  him,  and  upon  this  be  decided.  He  tbeo 
*!Baid,  another  view  in  which  the  case  had  been  put  was,  whether 
there  was  such  a  doubt  upon  the  title  that  a  psichaser  should  not 
be  compelled  to  take  it.  This,  he  said,  was  not  a  case  of  this 
species.  If  he  had  doubt  upon  the  point,  he  should  find  great 
reluctance  in  acting  upon  it,  so  as  to  leave  in  so  much  uncertainly 
this  very  important  branch  of  the  law,  but  not  havmg  that  doubt, 
he  was  bound  to  say,  first,  that  thb  was  a  good  title ;  next,  as  lo 
the  natDie  of  his  opinion,  that  lie  bad  no  doubt  whether  he  ought 
to  make  the  decree,  admitting  that  he  certainly  should  have  advised 
a  purchaser  to  take  the  opinion  of  a  court  of  equity. 

13.  In  a  later  case,  wbere  also  the  title  depended  upon  a  reco- 
Tery, in  which  the  trustees  to  preserve  had  joined  with  the  tenant 
lor  life  and  his  son  tenant  in  tail  in  destroying  the  remainders 
expectant  upon  the  first  remainder  in  tail.  Lord  Eldon,  after  dis- 
cussing the  difficulties  arising  out  of  the  authorities,  added,  that 
as  he  did  not  find  what  be  could  call  a  breach  of  (rust,  his  opinioD 
was,  that  the  contract  must  be  performed^  and  he  would  not  go 
the  length  of  saying  Uiat  this  was  a  case  in  which,  notwithstanding 
these  observations,  and  though  that  was  bis  opinion,  be  could  not 
compel  the  purchaser  to  take  the  title,  but  he  sbould  compel  bim 
to  take  it  unless  he  would  reversb  his  opinion.  That,  he  observed, 
was  formerly  the  course  instead  of  letting  off  a  purchaser  upon  a 
(•)  ISVes.  jttn.  383. 
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doubtful  title,  and  the  purchaser  then  went  to  the  House  of  Lords. 
tHa  opinion  was,  that  the  contract  ought  to  be  performed,  but 
without  costs  (r). ' 

13.  Anothw  purchaser,  under  the  same  title  as  the  last,  persisted 
in  the  same  objectioD  alter  Lord  Eidon's  decision,  and  with  full 
notice  of  it ;  and  the  same  learned  Judge  enforced  a  apeciGc  per- 
formance, and  this  time  made  the  purchaser  paj  the  costs  (u). 

14.  Lord  Eldon  thus  extracting  from  the  conflicting  cases  oa 
tiie  subject  a  negative  rule  that  the  act  in  the  particular  cases 
would  not  amount  to  a  breach  of  trust,  acted  upon  bis  opinion, 
and  considered  it  so  alrengthened  by  twice  acting  upon  it,  that  he 
fixed  tbe  second  objecting  purchaser  with  the  costs  of  tiie  suit,  and 
yet  hit  only  mode  of  carrying  the  case  to  tbe  House  of  Lords,  if 
he  had  so  desired,  was  to  first  resist  tbe  acceptance  of  tbe  titie  in 
the  Court  below.  The  acquiescence  of  the  purchaser  in  the  Erst 
cause  in  the  decision  against  him,  was  considered  a  sufficient 
ground  to  throw  the  costs  on  tbe  purchaser  in  the  second  suit. 

•15.  But  still,  in  tiie  case  of  a  mere  abstract  point  oflaw,  if  even 
the  House  of  Lords  think  it  a  doubtful  one,  it  may  decline  upon 
that  ground  to  mforce  the  completion  of  the  purchase  without 
deciding  tbe  point.  Thus  in  a  case  where,  upon  appeal  to  the 
House  of  Lords,  tbe  question  was  whether  a  reversion  vested  in  the 
Crown  by  forfeiture,  could  be  barred  by  a  recovery,  Lord  Eldon 
said,  that  the  law  on  this  point  was  not  clearly  settled,  and  that 
be  could  not  advise  the  House,  sitting  as  a  court  ef  equity  in 
appeal,  to  bold  a  purchaser  to  the  contract  in  a  case  where  it^ould 
not  be  stated  as  a  matter  free  from  doubt,  whether  the  reversion 
had  been  barred  by  the  recovery ;  and  as  the  purchaser  had  been 
brought  into  Court  upon  a  doubtful  title,  he  ought  to  be  discharged 
with  costs.  Lord  Redesdale  added,  that  general  opinion  was 
against  the  titie,  but  that  in  that  case  it  was  not  necessary  to  come 
to  any  precise  decision  on  the  point.  It  was  sufficient,  on  tbe 
question  then  before  the  House,  if  the  law  were  doubtful.  A  pur- 
chaser bad  a  right  to  require  a  maiketable  title,  and  this  title  it 
must  be  admitted  rested  on  a  point  of  law  which,  at  least,  was 
doubtliil  (t>). 

16.  Lord  Eldon  frequentiy  lamented  that  the  Court  had  not 
always  decided  tbe  pcnnt  at  issue  and   left  the  purchaser,  if  be 

(()  BiBCM  V.  FeiUiiB,  1  Vea.  k  Bea.  Peuran  e.  Lane,  17  Yea.  jon.  101 ;  a 
48S.  case  upon  a  partition, 

(u)  BiscoQC.  Wilks,  3Uei.lJ6)  see        (i-)ltlo8«ei>.LordCl«ainorru(,3BliKb, 
S2. 
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pleased,  to  appeal  to  the  House  of  Lords,  and  in  some  cases 
appeared  to  refer  the  existiog  rule  to  the  case  of  Shapland  «.  Smith ; 
but  as  Sir  W,  Grant  obserred,  and  fts  Lord  Eldo'n  very  well  knew, 
this  doctrine  is  at  least  as  old  as  Marlow  and  Smith.  Lord  Eldou 
in  the  House  of  Lords  more  than  once  declined  to  decide  a  poiot 
of  law  as  between  a  seller  and  a  purchaser,  and  acted  upmi  the 
rule  in  the  courts  below  also,  although  of  courae  it  was  com|)eteDt 
to  the  House  of  Lordii  to  rule  Uie  poiot  of  law,  not  certainly  as  a 
court  of  appeal  deciding  the  point  between  litigating  parties 
adversely  claiming  the  estate,  but  as  a  court  of  appeal  in  equity, 
exercising  the  power  which  even  the  Court  below  has  to  rule  the 
point  of  law,  and  compelling  the  purchaser  to  rest  upon  the  validity 
of  that  decision  ;  and  although  ^e  decision  would  not  bind  absent 
parties,  yet  if  deliberately  come  to  it  would,  like  all  other  deciuons 
of  the  House  of  Lords,  be  binding  as  a  precedent  upon  the  courts 
below,  and  would  not  be  disturbed  by  the  House  itself .  without 
manifest  error.  It  holds  out  no  great  invitation  for  a  court  below 
to'decide  directly  upon  the  validity  of  a  title,  and  not  shelter 
itself  under  the  doubtful  nature  of  the  title  when  the  House  of 
Lords  itself,  upon  appeal,  may  decline  to  decide  the  poiot  of  law 
*and  reverse  the  decision  because  they  consider  the  question  a  doubt- 
ful one. 

17.  Where  upon  an  exception  to  a  Master's  report  that  the  seller 
could  make  a  good  title,  the  Court  overruled  the  exception  (x),  from 
which  order  the  purchaser  appealed  to  the  House  of  Lords,  Lord 
Eldon,  C,  said,  that  he  considered  that  before  the  House  should  be 
called  upon  to  give  its  final  judgment  the  Court  of  Chancery  should 
decide  by  a  decree  whether  the  title  was  so  cleai4y  good  and  mar- 
ketable as  to  be  binding  against  an  unwilling  purchaser,  and  if  the 
Court  should  decide  in  the  affirmative,  and  decree  a  specific  perform- 
ance, then  the  House  of  Lords  must  give  its  final  judgment  on  the 
subject ;  but  if  in  the  negative,  it  might  be  unnecessary  for  the 
House  to  decide  the  question,  and  an  order  was  accordingly  made 
directing  the  appeal  to  stand  over  until  the  cause  should  be  heard  on 
further  directions  in  the  Court  below,  with  liberty  to  the  parties  then 
to  apply  to  the  House  (y). 

18.  Thb  was  a  singular  cmler,  and  it  was  founded  upon  the  dis- 
inclination of  the  House  to  force  the  title  upon  the  purchaser.     For 

(x)  Jenkins  v.  Eerries,  i  Madd.  67 ;  Uon  wu  overruled, 

tlie  Htatement  at  tho  conclusion  of  the  (y)  Hemes  n.  Jenkins,  D.  P.  1SS3 ;  t 

report  should  b»ve  been  that  the  excep-  Sim.  IS3,  n.  poit. 
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although  the  Court  below  certainly       | 
ance  upon  the  heariog  upon  further      i 
be  presumed,  for  in  overruling  the 
decided  that  the  purchaser  was  bou 
in  a  suit  between  a  vendor  and   pui     i 
ceptions,  decide  strictly  upon  the  al     i 
ordinary  litjgaota,  but  upon  the  nati 
purchaser  could   be  compelled  to  ai 
ries,  for  example,  had  been  set  do\ 
further  directions,  as  well   as  upon 
overruling  the  exception,  would  witl 
decreed  a  specific  performance.     No 
ries  V.  Jenkins,  it  would  not  be  safe     i 
a  decision  upon  exceptions  in  favot    : 
decree  is  made  upoa  further  direct 
would  probably  have  to  pay  the  cos 
bearing  upon  the  exceptions,  althougl 
ful.     It  is  difficult  not  to  be  loo  eartj    : 

19.  In  these  cases,  practically,  th 
only  to  the  doubt  which  he  himself  en 
sit  in  a  superior  Court,  be  of  course  i 
ever  clear  the  opinion  expressed  by  tl   i 
the  decision   of  that  Court  againtt   < 
allowed  to  operate  if  the  Judge  in  the 
good.     Where  the  Master  first,  and     i 
or  Vice  Cbsncellor,  decide  against  a  I 
several  instances,  it  is  urged,  but  in  v; 
that  the  decisions  of  competent  tribu  i 
the  doubtful  nature  of  it,  although  thi 
the  appellate  jurisdiction  may  be  in  fa 

20.  If  a  purchaser  under  a  decre 
supposed  adverse  title  from  knowlei  . 
seems  that  he  would  not  be  allowi  : 
tion  (a). 

(i)  Sheppud  V.  DooUn,  3  Dm.  ft  War.  I 
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•SECTION  IV. 

EXAMPLES    or   BAD,  DOOBTPDL,    AND    OOOS    TITLES    IN    EqurTT. 


1.  Catu  uhtre  dmAtfai. 

2.  Siapbind  T.  SatitA  :  eitalt  tail. 

3.  Wilcox  T.  BtUatrt .-  titiUt  tail. 
i.  JtTvoiatt.  Duke  o/Nortkt 

extcvtory  tnul :  tatait  tail. 
6,  Htath  T.  Hiatit :  exteutory  devite. 

6.  SKarpy.  Adcoek  :  ft*  by  davii*. 

7.  Print  V.  Strange  -■    "  Itgal  r»prt»tn- 

8.  Barclay  T.  iiairu :    eavanant  to  pro- 

9.  SJuptld  Y.    Lord  Muigrave  :   leatt- 

holdi/orliv«. 

10.  WAaaUy.  Hali :  poaer  of  lalt. 

11.  Cooper  v.  Dtnno:  a>n/innatio». 

12.  Crevje  r.  DuAen :  trvMlea't  rettipt. 
11.  AdaTtaf.  Taunton:  (rutfu  renovne- 

19.  OxendeitT.  Skinner  :  portion  of  tithet. 
IS.  Catiamt^or  v.  Strodt :  allotment. 

17.  PbrtT.   Clark:  padigrte. 

18.  Sopar  T.  Fi*h  t  ateroie. 

19.  Blosst  y.    Claamorrit .-  fwwifon  in 

20.  Colmim  y.  Tyiidala :  fea  fs  fnuteH. 

21.  Lotttety,   Lath:   act  of  bankruptcy, 

22.  Conn  v.  Cann :  comminion  unopenad. 

23.  StapyUon  y.  Seott :  entirety  or  than. 
31.  Eartleyy.  Fehaii:    covenant  to  take 

beer. 

26.  Jenkint  y.  Harriet :  eontinffaney  rejec- 

ted. 
2S.  Caiti  where  title  held  good. 

27.  Lord  Sraybroke  y.  Intkip :  deviae  of 

trvH  atate. 

28.  NouaiBe  t.  Oreanallod  t  eguitable  n 

29.  Wamafbrdv.    Thompton :  potcer  t 

tale. 
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DECISIONS    IH    BItUlTr   ON    DOOBTTUL   TITLES, 
rs.  Infmtlmrofulltr. 

1.  There  is  Dot  of  course  any  question  of  law  which  may  not 
arise  upon  a  contest  between  a  seller  and  a  purchaser  as  to  the 
validity  of  a  title ;  an  examination  of  the  points  dedded  would 
*be  foreign  to  the  objects  of  this  work  unless  where  they  furnish 
a  general  rule  by  which  all  purchaser  are  to  be  bound,  inde- 
pendently of  the  point  of  law.  But  as  the  practitioner,  in  con- 
sidering  a  particular  question  upon  a  title,  may  wish  to  see  at 
once  how  a  pcnnt  of  the  same  nature  was  treated  by  the  Court, 
as  between  a  seller  and  a  buyer,  I  propose  to  furnish  here  such  a 
catalogue  as  will  enable  a  reference  to  most  of  the  leading  ptMOta 
which  have  ansen  in  equity,  as  well  in  the  cases  in  which  the 
ques^ons  have  been  considered  too  doubtful  to  be  forced  upon 
the  purchaser,  as  in  those  where,  notwithstanding  the  difficulty  of 
the  question,  the  purchaser  has  been  compelled  to  accept  the  title, 
,The  first  class  are  as  follows : 

2.  Whether  by  devise  the  legal  estate  passed  to  the  tenant  for 
life  so  as  to  enable  his  estate  for  life  to  coalesce  with  a  subsequent 
legal  limitation  to  his  heirs  male  of  his  body  (a)  (I). 

3.  Whether  by  devise  a  man  took  an  estate  tail  where,  after  a 
devise  to  him  for  life,  the  gift  was  to  such  of  his  children  as  be 
snould  appoint,  and  their  heirs,  and  for  want  of  appointment,  to 
the  heire  of  his  body  and  their  heirs  for  ever ;  and  in  case  be  should 
die  without  issue  of  his  body,  then  over  to  his  sister,  kc,  and  in 
case  he  should  live  and  have  children  as  aforesaid,  then  5001.  to 
the  sister  at  twenty-one  or  marriage  (h), 

4.  Whether  under  a  devise  to  his  son,  to  be  entailed  upon  his 
male  heirs,  and  failing  such,  to  pass  to  his  next  brother,  and  so 
on  from  brother  to  brother,  allowing  2,500^.  to  be  raised  upon  the 
estates  for  female  children  each,  the  son  took  an  estate  tail  (c)  (11)  (I). 

(a)  8bj.pluid  V.  Smith,  1  Bra.  C.  C.  (i)  WUoqx  v.  Bellaeii,  Tun.  ft  Rum. 
79  ;  FlayfoTd  v.  Houe,  Z  Yoo.  &  J«cy.    491. 

17fi>  (e)  Jerrtnsa  v.  Dnke  of  NaKliiunber- 

land,  1  Jac.  &  Walk.  fifi9. 

(I)  In  1796  tlie  heir  cUiming  by  puichase  the  estate,  the  sul^jeot  of  the  suit  in 
Shaptand  s.  Smith,  braught  an  qsctment.  The  clumant  under  CluiitcpheT  Shap- 
land,  the  tenant  for  It&,  at  fint  datended  the  eiectment,  but  afterwards  conieMed 
the  action. 

(U)  This  wu  aftenraids,  in  a  &maT  niit,  held  to  be  an  ntate  tail. 

(1)  The  aubject  of  eatatea  t«il  it,  in  gener^  regidated  bj  statute  in  the  United 
State*,  and  the  tenure  thereby  i«  verj  much  modified.  See  1  Cruise  Dig.  by  Mi. 
Oreenleaf,  lit.  2,  Estate  Tail,  oh.  2,  fl4,  where  the  etatutas  of  Mreral  of  the 
State*  on  thil  Eubjoct  aie  lefeiTed  to.* 
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5.  Whether  a  devise  to  a  sod  for  ever  if  fae  have  a  son  who 
shall  attain  tventj-one,  but  if  he  should  chance  to  die  without  sod 
lo  inhent,  the  son  of  another  son  should  inherit,  created  an  execu- 
tory devise,  and  not  a  remainder  over  expectant   upon  an  estate 

toa(j)(i). 

6.  Whether  a  fee  passed  by  a  will  by  the  applicatioa  of  the 
words  "  with  all  right  and  title  to  the  same,"  to  previous  de- 
vises, which  could  not  be  settled  without  Titigation  (e). 

•7.  Whether  the  terra  in  a  will,  "  legal  representatives,"  of  chil- 
dren as  should  be  dead,   meant  executors  and  administratots  (_/). 

8.  Whether  the  purchaser  could  have  a  valid  legal  covenant 
to  run  with  the  laud  to  produce  the  title-deeds  (g)  (2). 

9.  Whether  leaseholds  for  lives  passed  nnder  general  words  in 
a  devise  with  lee  simple  estates  to  uses   in  strict  settlement  (A)  (3). 

10.  Whether  a  power  of  sale  inserted  in  a  settlement  made 
under  the  direction  of  the  Court,  was  authorized  by  the  will  which 
directed  the  settlement  (i).  And  to  another  case,  whether  a  power 
of  exchange,  executed  ia  aid  of  an  imperfect  exchange,  was 
valid  (Jc). 

11.  Whether  void  leases  granted  by  a  tenant  for  life  under  a 
power,  were  con&rraed  by  a  recovery  suffered  by  him  and  the  teoaot 
in  tail,  and  by  a  conveyance  to  a  purchaser,  the  lease  being  recited 
in  the  recovery  deed  and  in  the  conveyance  (J). 

13.  Whether  one  of  two  trustees  to  whom  the  other  had  cMi- 
veyed,  could  alone  give  a  valid  discharge  for  the  purchase- 
money  (m)  (4). 

13.  Whether  one  of  several  trustees   for  sale  under  a  will  having 

(d)  Heath  v.  Hestfa,  1  Brer.  C.  C.  147 ;  (A)  Sheffield  v.  Lotd  Uulgrave,  3  Vm. 

rPerkina'B  ed.  natee.  1  see  Roake  e.  Kidd,  jnn.  S26 ;  see  1  Vict.  c.  26. 

5  Vea.  jnn.  M7 ;  Faber  v.  Barry,  2  Hog.  •  (0  Wheate  o,  HaU,  17  Ves,  jnn.  80. 

163.  [Sumner'sed.Ur.  Hi>vcnden'snote(l).] 

(«)  Shaip  D.  Adcock,  i  Rius.  371 ;  8«e  {k)  CowgUl  v.  Lotd   OxmanUnm,  3 

now  1  Vkt.  0.  26,  Yon.  &  CoU.  369, 

(/)  Price  r.  Strange,  S  Hadd.  IS9  ;  (I)  Cooper  i.  Denne,  1  Bro.  C.  C.  80. 

Cotton  r.  Cotton,  2  Bmt.  67.  [3  Januan,  {Ferkina'a  ed.  notee.] 

WillB,  (2d  Am.  ed.)  31.]  (m)  Civwe  c.  Dickm,  1  Vaa.  jnn.  97  } 

(^)  Bucl«T  r.  Kaine,  1  Km.  tc  Stu.  Nicloson  v.  Wordsworth,  2  Swanat.  3M. 

(l)See  3  Cruiae  Kg.  Tit  38,  Derue,  Ch.  17  and  notes,  vol.  6,  p.  366 
«t  eeq.  1  1  Jorman,  WiUl,  (2d  Am.  ed-J  Ch.  27,  p.  655  ct  seq.  and  notes ;  Hawley 
e.  Northsrapton,  8  HaM.  8;  N^htingale  v.  BuTrell,  IS  Pick.  104,  110;  Holme  o. 
Low,  4  Metcalf,  190. 

(2)  See  2  Cniiu  bj  Mr.  OceeuleaC  Tit.  32,  Deed,  ch.  2S,  }99,  toL  4,  p.  393,  anil 
note;  ante,  453,  note. 

(3)  1  Jannan,  Willa,  (Zd  Am.  ed.)  fi42,  and  note. 

(4)  1   Cruise  Big.  by  He.  Gieenleaf,  Tit.   12,  Truat,  ch.  4,  {35,  {36,  jS7  and 
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renounced,  the  continuiag    trustees  could    make  a  good  title  and 
gire  a  valid  discharge  for  the  purchase-mone^  (n). 

14.  Whether  presumption  from  Don-payment  of  tithe  would  bar 
a  lay  impropriator  (o). 

15.  Whether  long  possession  of  a.  portion  of  tithes  justified  the 
presumption  of  a  grant  (p). 

16.  Whether  an  allotment  for  a  right  of  warren  was  authorized  by 
nn  inclosure  act  (q). 

17.  Where  the  title  was  made  through  tenants  in  tail  claiiniag 
by  descent,  who  had  not  been  in  possession  for  a  considerable 
poiod  prior  to  1193,  and  there  was  do  proof  of  the  pecSgree  except 
in  the  recitals  in  a  deed  executed  in  that  year  (r). 

18.  Whether  a  conveyance  had  been  executed  as  an  escrow  or 
not  (.)(!). 

19.  Whether  a  rever^n  which  was  vested  in  the  Crown  by 
^forfeiture,  and  not  by  orifpnal  grant,  could  be  barred  by  a  recov- 
ery (()■ 

20.  Whether  tmstees  took  the  legal  fee  in  a  deed  under  a  limita- 
tion to  them  and  their  heirs,  or  whether  it  could  be  cut  down  by  the 
context  to  an  estate  par  autre  vie  (ti). 

SI.  Whether  an  act  of  baukniptcy  having  been  committed  by 
the  vendor,  a  commis^n  might  not  issue,  although  no  debt  could  he 
showa  to  exist,  and  the  seller  swore  there  was  none  (x). 

33.  Whether  a  commission  issued  against  the  seller,  but  not 
opened,  might  not  be  opened  so  as  to  vest  the  legal  estate  in  the 
assignees,  although  the  equity  was  bound  by  a  decree  in  a  suit  (y). 

23.  Whether  the  seller  had  the  entirety  of  the  estate,  the  doubt 
■rising  from  expressions  in  the  will  under  which  be  cliumed  (z). 

(n)  Adama  e.  Tannton,  6  Uadd.  43S.  (r)  Fort  v.  Clarke,  1  Rnu.  601. 

(0)  Bate  V.  Cilluid,  6  Vas.  jnn.  186 ;  (t)  Slopar  d.  Fiah,  2  Vea.  ft  Bea.  14S. 
aaeMeadi'.  IiOTdNorbiuT,2Fii«e,33B;  (OBloMen.  CknmorriB,  3  Bligh,  62. 
3BlIgli,2l7;Bertie;D.Haivejr,  17Vei.  {«)ColniQrBir.  TincUU,  B  You. S  Jen-.. 
jaa.  110.  SOS;  aee  Naah  ■>.   CoMea,  3   Bun.   ft 

ip)  See  the  judgmsnt  in  Ozenden  c.    Ad<j.  81S. 
Skinner,  4  Gwil.  1S13.  (n)  Lowee  e.  Lush,  14  V«a.  jun.  647. 

<«)  CasunuOor  c.  Strode,  2  MyL  ft  (y)  Canu  v.  Cann,  I  Sim.  ft  Stu.  2S4. 
Kee.  706.  (s)  Stapylton  v.  Soott,  17   Vee.  jun. 

272. 

(1)  2  ib.  nt.  32,  Deed,  ch.  2,  {SB  to  {76  and  notM,  roL  4,  p.  3S  et  aeq.  WIieTe 
the  future  delivery  of  a  deed,  handed  to  a  stranger,  is  to  depend  upon  the  pay- 
ment of  luonev,  or  the  performance  of  aoms  other  condition,  it  -wiU  be  deemed 
■n  BRcraw.  Where  it  a  merely  to  await  the  lapse  of  time,  or  the  hcmpenii^  of 
aome  contingBDcy,  and  not  the  perfomance  of  any  condition,  it  will  be  deemed 
the  grantor's  deed  preaenCly.  Still  it  will  not  take  effect  ta  a  deed,  until  tba 
•econd  delivery ;  but  when  thus  delivered,  it  will  take  effect  by  relation,  from 
the  tint  deUvery.    P«r  Shaw  Ch.  J.  in  Potter  e.  MaTwIield,  8  HetcaU,  412,  414, 
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24.  Even  at  law,  whether  a  covenant  ia  a  l»«wer's  lease,  poTport' 
■Dg  to  biad  the  assises,  would  bind  the  purchaser,  as  assignee,  to 
buy  bis  beer  of  the  lessor  (a). 

25.  Whether  words  of  contiogeDcy  can  be  rejected  and  the  deri- 
see  fOT  life  be  held,  uptra  the  constnicUon  of  the  whole  will,  to  take 
an  estate  tail  ia  order  to  include  all  the  issue  (6).  This  was  so  de- 
cided against  the  purchaser  upoa  exceptions,  but  that  decision  was 
not  adopted  in  the  House  of  Lords  (c)  ;  the  House  resolred  to  wait 
ibr  the  decree  on  fiirtber  directions. 

36.  On  tbe  other  hand,  in  many  cases  courts  of  equity  have  com- 
pelled a  purchaser,  upon  their  own  opiniont  to  accept  a  title  depend- 
iDg  upon  questions  of  great  nicety.     The  leading  cases  arq, — 

27.  Where  it  was  held  that  a  trust  estate  passed  by  a  geoenl 
devise,  although  the  Master  bad  reported  that  it  did  not  pass,  but 
the  Master  of  the  Rolls  and  the  Lord  Chancellor  ruled  differently, 
and  a  specific  performance  was  decreed  (d)  (1). 

28.  Where  it  was  hdd  that  an  equitable  recovery  might  be  suf- 
fered without  the  concurrence  of  the  equitable  mortgagee  (e). 

29.  Where  under  an  obscure  will  a  purchaser  was  compelled  to 
*take  the  tide  upon  the  construction  that  although  the  legal  estate 
was  not  given,  a  power  of  sale  was  (/). 

30.  Where  a  grant  from  the  Crown  of  an  advowson  which  under 
general  words  had  been  excepted  out  of  an  early  giant  in  existence, 
was  presumed  against  a  purchaser,  the  title  being  evidenced  by  con- 
veyances and  deeds  for  a  period  of  nearly  one  hundred  and  forty 
years,  and  there  having  been  three  presentations  under  them,  and 
none  by  the  Crown  (g). 

31.  Where  a  conveyance  of  the  legal  fee  was  presumed  (A)  (2), 
as  it  was  considered  such  a  title  as  a  purchase  might  safely  take. 

(a)  HBTtley  e.  PehaU,  Feake's  C*.  {»)  NouiiUe  v.  Oreenwood,  Turn,  ft 
ni ;  Brieui*  v.  Wood,    1  CoIL  N.  C.    Robb.  26. 

4S0;  aeefwrt,  ch.  11,  1. 1.  (/)  Wameford  v,  Thompson,  3  Yes. 

(b)  Jeiikliia  V.  Homes,  i  Msdd.  67.        Jan.  613. 

(e)MS.  8Madd,  188,  n.    Theauthor  (j)  Oibaon  p.  Quke,  1  Jac.  &  Walk. 

txgaed  the  case  in  D.  P.    He  believM  169. 

the  case  wu  not  oarried  fiiithei :  see  p.  (A)  Hlllarj  v.  WaUer,  12  Tm.  Iuji. 

fill,  #<9>ra.  239;  see  Does.  DaTiM,  1  Adol.  ftJEU. 

(d)  Lord  Braybroke  v.  Ineklp,  S  Tea.  N.  S.  130. 
jon.  117. 

(1)  1  Jarman,  Wills,  (Zd  Am.  ed.)  fifiS  et  leq.  Ch.  32,  in  1  Bam.  Awet».ch.4,  t7. 
p.  SB,  69 ;  4  Kent  (6th  ed.)  (3S,  S39  ;  Jackson  v.  Delamiy,  13  John.  637. 

(S)  1  Cruise  Dig.  bj  Mr.  Qreenlea^  liL  12,  Tiust,  ch.  2,  ijS9  to  11,  and 
w>tee,».116;  1  Oteenl.  £v.  tlS ;  Hillary  n.  W^er,  12  Saauiet'a  Veaay,  839  note 
(b)  and  cases  cited. 
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3S.  Where  the  sunrader  of  a  tenA  of  jwtb  to  secure  portions 
was  presumed  (i). 

33.  Where  from  an  inaccurate  statement  in  a  will  of  a  settlement 
It  WHS  presumed  that  the  legal  estate  was  rested  in  the  trustees  of 
the  settlement  (k). 

34.  Where  the  title  to  the  exemption  of  tithe  depended  on  the 
unity  of  possession  of  the  rectory,  manor,  and  lands,  in  one  of  the 
greater  monasteries  dissolved  by  31  Hen.  8  (J). 

35.  Where  the  title  depended  upon  the  destniction  of  contingent 
ronainders  (m),  or  upon  the  statute  of  lunitations,  for  it  is  a  matter 
of  perfect  indifference  how  the  title  is  made  out,  provided  tlie  pur- 
chaser gets  a  title ;  whether  it  be  by  escheat,  abatement,  disseisin, 
intrusion,  or  possessbn  and  non-claim,  or  destruction  of  contingent 
remainders,  is  a  matter  of  no  consequence,  provided  there  be  a  valid 
legal  title  (n)  ;  and  tbe  same  rule  applies  when  the  Crown  is  barred 
under  the  nuUum  tempm  act  (o).  But  now  a  contingent  remainder 
existing  any  time  after  the  3lst  December  1844,  is  capable  of 
taking  effect,  notwithstaoding  the  determination  by  forfeiture,  sur- 
render, or  merger  of  any  preceding  estate  of  freehold  {p). 

36.  Where  the  title  depended  upon  the  ability  of  a  tenant  for 
life  to  release  his  power  of  appointing  to  his  children,  or  upon  the 
operation  of  an  appointment  to  a  child  as  controlled  by  a  previous 
settiement  made  by  that  child  with  the  father's  concurrence  (j). 

*37.  Where  the  title  depended  upon  the  validity  of  a  sale  and 
an  exchange  to  and  with  the  tenant  for  life,  whose  consent  to  either 
act  was  necessary.  Lord  E^don  stating  that  he  sbould  have  said 
(Higinally  it  would  not  do,  but  he  thought  that  it  had  been  settled  by 
the  practice  of  conveyancers  (r)  (1). 

38.  Where  the  title  depended  upon  a  general  power  of  sale  and 
exchange  not  being  void  as  tending  to  a  perpetuity  (t). 

39.  Where  the  title  depended  upon  the  question,  whether  strips 
of  land  lying  between  the  highway  and  old  enclosures  formed 
part  of  the  estate  or  belonged  to  the  lord  as  part  of  the  waste, 

(0  Emery  v.  Gioeock,  0  Madd.  ei.  (o)  TnthiUr.  Rosstb,  IJo.  &  Lat.  38. 

tk)  NooHUe  e.  Oreoiffood,  Turn.  &  (^  See  B  &  B  Vict,  c  1D6,  >.  1,  8  ;  T 

Ru»g.  26.  &  8  Viet.  c.  76,  b,  8,  13. 

(I)  Uonck  0.  Hmkiuon,  1  Sim.  2B0.  (?)  Wwt  n.  Berney,  1  Kiias.  &  Hyl. 

(m)  Bee  Boake  c.  Kidd,  5  Yea.  jun.  431  ;  Smith  v.  Death,  6  Madd.  371. 

617  i  Kenn  v.  Corbet,  US.  before  Lord  (r)  Eowud  e.  Ducane,  Turn.  &  Itnu, 

Eldoa ;  Hasket  e.  Sutton,  ZSin-teStu,  SI. 

C13.  U)  Biddle  c.  Pcikina,  i  Sim.  134  j  aea 

(n)  Scott  p.  Nixon,  3  Dm.  &  War.  388.  2  Sugd.  Pow.  *04. 

(1)  2  Crniae  Dig.  by  Mr.  Gteenleaf,  Tit.  32,  Deed,  ch.  !6,  vol.  4,  p.  179. 

[•518] 


LiGoogle 


which  was  treated  as  a  qupstioD  of  presamptioD,  and  upon  the 
evidence  the  Court  came  to  the  conclusioa  that  the  legal  pre- 
sump^OD  did  arise  that  the  owner  of  the  adjoioing  land  was  en- 
titled to  eoclose  them  (t)  (1). 

40.  Even  where  the  question  upon  an  obscure  will  was,  upon 
the  part  of  the  seller,  argued  to  be  whether  the  devisee  took  an 
estate  in  tail  male,  or  an  estate  for  life  with  contingent  remainders, 
a  recovery  having  been  suffered,  the  Court  overruled  the  purchaser's 
objection,  because  ihey  saw  in  the  will  an  evident  intention  to  give 
to  the  devisee  a  much  larger  estate  than  he  would  take  under  the 
construction  which  they  who  supported  the  objection  contended 
for,  and  they  were  of  opinion  that  he  took  sack  an  ettate  at  enabled 
him  to  make  a  good  title  to  the  fee,  by  the  means  which  he  had 
adopted  for  that  purpose  (u). 

41.  And  where  the  title  depended  upon  the  right  of  the  precedmg 
seller  to  a  lien  for  the  purchase-money  unpaid,  a  question  of  great 
nicety,  the  Court  compelled  the  purchaser  to  take  the  tide,  prefacing 
the  decree  by  a  declaration  that  no  lien  existed  (x). 


42.  We  have  seen,  that  a  purchaser  cannot  be  compelled  to  take 
a  dovhtfxd  title  (3)  ;  but,  nevertheless,  be  will  not  be  permitted 
to  object  to  a  title  on  accouot  of  a  bare  possibility ;  because  a 
court  of  equity,  in  carrying  agreements  into  execution,  govenis 
itself  by  a  moral  certainty :  it  being  impossible,  in  the  nature  of 
•things,  there  should  be  a  mathematical  certainty  of  a  good  title  (y). 
Mere  possibilities,  Sir  W.  Grant  observed,  ought  not  to  be  regard- 
ed  iz)  (3). 

43.  Therefore  tuggetOom  of  old  entails,  or  doubts  what  issue 
persons  have  left,  whether  more  or  fewer,  are  never  allowed  to  be 

(0  Scoonea  v.  Morrell,  1  Beav.  Ml.  bound  by  tba  opinion  of  the  Coait, 

(u)  Rusliton  V.  Ciaven,  12  Fiice,  S99.  avoids  BlCo20tb«r  the  leal  difficoltj.    I 

There  la  nothing  in  the  case  which  wsr-  do  nat  And  any  anch  declaration,  dm 

rants  the  stntement  in  the  repoitei's  ab-  would  such  a  declaration  alter  the  case. 


Btract  about  a  purchaser's  risht  to  object  (z)  Clarke  v.  Royle,  3  Sim.  499. 

to  a  doubtful  title,  nar  U  the  obaervB-  (y)  1  Atk.  30 ;  Bee  3  You.   &   CoU. 

tion  in  the  note  to  G  Sim.  1 69  well  fbun-  6£4. 

ded.  Til.,  that  in  Ituahton  r.  Craren,  (z)  12  Vm.  jun.  262. 

the  decWation  that  the  purchaser  was 


I.  304  ;  Barrett  v.  Kemp,  7  Bingh.  332 ;  3  Kent  (6th  ed.)  433,  434. 

(2)  Ante,  a06,  and  in  note. 

(3)  See  ante,  497,  in  note;  Cooper  v.  Denne,  1  Yesey  jr.  (Sumnn'*  ed.)  fiU. 
567,  note  (2)  of  Ur.  Horenden. 
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objections  of  such  force  as  to  orertum  a  title  to  an  estate  (a). 
Mere  suspicion  ending  in  suspicion,  cannot  be  the  legitimate  ground 
of  legal  decision  (6). 

44.  So  where  (c),  upon  a  purchase,  it  appeared  that  tbe  estate 
had  been  originally  granted  by  the  Crown,  in  which  grant  there 
was  a  reservation  of  (in,  lead,  and  all  royal  mines,  without  a  right 
of  entry  ;  yet,  as  there  had  been  no  search  made  for  royal  mines 
for  one  hundred  and  eleven  years,  and,  upon  examination,  tbe  prob- 
ability was  great  there  were  no  such  mines,  and  the  Crown,  for 
wantof  a  right  of  entry,  could  not  grant  a  license  to  any  person  to 
enter  and  work  them.  Lord  Hardwicl^e  decreed  a  specific  perform- 
ance (1). 

45.  Ixtrd  Hardwicke  observed,  that  it  would  be  of  mischievous 
consequence  to  allow  it  to  be  an  objection  to  a  title,  that  it  is 
derived  under  a  grant  from  the  Crown,  in  which  there  is  a  reserva- 
tion of  such  mines,  especially  as  all  grants  from  the  Crown  have 
for  the  most  part  such  a  general  reservation  ;  but  he  added,  the 
fact  in  the  present  case  is,  that  there  has  never  been  an  exertion 
of  this  right  in  a  single  instance,  and  no  probability  there  ever  will. 
The  case,  we  may  observe,  depended  upon  ibb  fact,  for  however 
mischievous  it  might  be  to  allow  such  a  reservation  to  he  an  ob- 
jection to  a  title,  it  would  have  been  so  under  ordinary  circum- 
stances. 

46.  Again,  in  a  recent  case  (d),  where  a  man  articled  for  the 
purchase  of  an  estate,  with  some  valuable  mines,  and  would  not 
complete  his  contract  because  the  mines  were  under  a  common, 
wherein  others  had  a  right  of  common,  and  consequently  he  would 
be  subject  to  actions  for  sinking  shafts  to  work  the  mines  j  Lord 
Eldon,  after  showing  the  improbability  of  any  obstruction  from  the 
commoners,  said,  that  in  case  such  an  action  were  brought,  he 
should  think  a  farthing  quite  damages  enough ;  and  therefore 
decreed  a  peHbrmance  m  specie. 

*47,  This  case,  like  the  last,  must  be  considered  to  have  turned 
on  the  improbability  of  the  purchaser  being  disturiied ;  otherwise 
it  seems  to  have  gone  to  the  utmost  verge  of  the  law ;  for  although 

(a)  Boo  3  Aft.  20,  per  Lord  Hard-  (c)  Ljddal  p.  Werton,  2  Atk.  IB.  Sm 

-wicko !  and  see  Lord  Brajbroke  v.  In-  Sesmaa  o.  Vawdrey,  18  Yes.  jun.  390  i 

■kip,  8  Vcs.  ion.  417  ;  Dyke  v.  Sylvea-  Buton  v.  Lord  Downw,  1  Flan,  k  KeL 

ter.  12  VeB.jiin.  12S.  SOS;  see  p.  363,  mpra  ;  p.  521,  infra. 

(i)  Per  DoUa*,  C-  J.  in  Ooiton  v.  Sir  (<j)  Anon.  Chan.  7th  Sept.  1803.  H8. 
T.  Clumpnejs,  Turn.  &  Bum.  28,  dted. 

(I)  Winne  v,  B«7nold«,  G  Fuge,  407,  dted  and  stated  inte,  187,  in  not«. 
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only  such  trifling  damages  could  be  recovered,  yet  that  would  not 
be  a  ground  for  a  nonsuit,  as  vas  decided  in  the  late  case  of  Pindar 
V.  Wadsworth  (e).  The  estate,  therefore,  would  subject  the  pur- 
chaser to  litigaUon,  whenever  malice  or  caprice  might  induce  any 
of  the  commoners  to  commence  actions  against  him  (1). 

48.  So  a  mere  tuspidon  of  fraud,  which  cannot  be  made  out, 
will  not  enable  a  purchaser  to  reject  the  title.  This  was  decided 
by  Lxird  Eldon  in  a  case  where,  under  an  exclusive  power  of 
appointment,  a  father  appointed  to  one  son  in  fee ;  and  then  the 
father  and  his  wife  and  the  son  joined  in  conveying  to  a  purchaser, 
and  the  money  was  expressed  to  be  paid  to  them  all.  The  title 
was  objected  to  on  the  ground  of  an  opinion,  by  which  it  appeared, 
that  the  father  first  sold  the  estate,  and  then  the  appointment  was 
devised  to  make  a  title,  and  the  purchase-deed  recited  that  the 
contract  was  made  with  the  father  and  son.  And  it  was  insisted 
that  if  the  father  derived  any  benefit  from  the  agreement,  or  even 
made  a  previous  stipulation  that  his  son  should  join  him  in  a  sale, 
which  there  appeared  the  strongest  reason  to  apprehend,  tt  would 
have  been  a  fraudulent  execution.  But  Lord  Eldon  overruled  the 
objection,  as  it  did  not  appear  that  the  estate  sold  for  less  than  its 
value,  or  that  the  son  got  less  than  the  value  of  his  reversionary 
interest,  but  merely  that  he,  as  the  owner  of  the  reversion,  acceded 
to  the  purchase  {/). 

49.  And  the  mere  circumstance  of  a  notice  having  been  given 
by  the  other  children  to  a  purchaser,  that  they  will  impeach  the 
appointment,  will  not  prevent  a  specific  perfoimance,  unless  the 
notice  is  acted  upon,  or  facts  are  brought  forward  to  impeach  the 
appointment  (g). 

50.  It  is  not  a  conclusive  objection  to  a  Gtle  that  a  third  party 
has  filed  a  bill  against  the  seller,  claiming  a  right  to  the  estate,  biit 
the  nature  of  the  adverse  claim  will  be  examined  into  (h). 

51.  If  any  person  has  an  interest  in  or  claim  upon  the  estate 
which  he  may  enforce,  a  purchaser  cannot  be  compelled  to  take 
the  estate,  however  improbable  it  may  be  that  the  right  will  be 
exercised.     Thus,  in  the  case  of  Drewe  v.  Corp  (t),  the  vendor  was 

(«)  2  But,  IS*.  Home,  1  You.  &  CoIL  C.  C.  664. 

(/)  M'Qneen  tp,  Farqnhar,  11  Vas.        (y)  Groeo  o.  Pulsfijrd,  3  Bwv.  70. 
jun.  467.  Seepcuf,  ch.  23;andBeeBam-        (A)  Oabkldeston  v.  Askew,   1   Row. 

mUi.  Hanis,  l  Taunt.  130;  BosweUi'.  ISO. 
Mendhtua,  3  Madd.  373  ;  Campbell  r.        (i)  Vide  iMpra,  p.  343. 

(1)  See  ante,  497.  in  tiot«. 
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'entitled  to  an  absolute  term  of  four  thousand  years  in  the  estate, 
and  also  to  a  mortgage  of  the  ravenion  in  fee,  which  was  forfeited 
but  not  ibreclosed.  It  was  decided,  that  the  purchaser  who  had 
contracted  for  a  fee,  was  not  bound  to  take  the  teno  of  yeara.  Nor 
was  he  compelled  to  take  the  title  oa  the  ground  of  the  vendor  hav- 
ing a  forfeited  mortgage  in  fee  of  the  reversion,  although  it  was 
evidently  highly  improbable  that  any  one  would  ever  willtogly  re- 
deem a  forfeited  mortgage  of  a  dry  reversion  expectant  upon  an 
absolute  term  of  four  thousaud  years. 

5S.  So  in  a  case  (2:),  where  it  appeared  that  in  1704  the  estate 
was  sold  with  a  reservation  of  salt  works,  &c.  with  a  right  of  entry, 
and  the  estate  was  sold  iu  1761,  and  no  notice  taken  of  the  reserva- 
tion, and  the  right  had  never  been  exercised ;  the  Master  of  the 
Rolls  was  of  opinion  that  non-user  did  not  in  this  case  rabe  the 
inference  that  the  right  was  abandoned,  and  consequently  the  pu^ 
chaser  was  entitled  to  take  the  objection,  and  he  distinguished  this 
from  the  case  of  Lyddal  n.  Weston  (I)  ;  fiist,  because  it  was  not 
alleged  that  there  was  do  probability  of  mines,  it  was  rather  admit- 
ted that  there  were :  secondly,  here  was  the  reservation  of  a  right 
of  entry,  upon  the  want  of  which  Lord  Hardwicke  laid  stress  in  that 
case.  In  tbe  case  at  the  Rolls,  the  purchaser  chose  to  consider 
this  not  as  an  objection  to  the  title,  but  as  a  ground  for  compensa- 
tion, and  it  was  decreed  accordingly. 

53.  In  a  case  where  a  close  called  tbe  Croyle  had  always  been 
known  by  that  name,  and  had  been  possessed  by  the  seller  and  bis 
ancestors  as  part  of  the  estate  sold,  but  do  mention  was  made  of  it 
in  the  deeds  by  name,  and  all  the  other  lands  were  particularly  de- 
scribed ;  tbe  Court  considered  the  evidence  of  tiUe  to  be  merely 
that  of  long  possession,  and  held  that  the  purchaser  was  not  bound 
to  accept  the  title  (nt). 

&4.  But  where  it  is  established  by  evidence  that  a  copyhold 
esute  sold  has  continually  passed  and  been  enjoyed  by  the  descrip- 
tion containad  in  the  court  rolls,  it  is  not  material  that  there  is  only 
a  general  and  vague  description  of  the  estate  on  the  rolls  (n),  and 
the  purchaser  will  be  compelled  to  take  the  title. 

55.  Where  a  vendor  was  tenant  m  tail,  with  reversion  to  himself 
in  fee,  and  the  reversion  had  vested  in  different  persons,  a  common 

(k)  S«imau  G.  Vawdre;,  IS  Ves.  jun.  (m)  Eyton  r.  IKcken,  1  Price,  303. 

390.  (»)  Long  V.  Collier,  i  Rum.  267. 
(0  Suyro,  p.  fil9. 
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recovery  was  generally  required  by  r  purchaser ;  becaase  that 
barred  the  remainder,  while  a  fine  let  it  into  possessiob,  and  thereby 
Subjected  the  whole  fee  to  any  incumbrance  which  before  afiected 
Ibe  reversion  only.  But  unlen  some  iacumhrance  appeared,  or  the 
title  to  the  rerersaon  was  not  clearly  deduced,  the  Court  woald  not 
compel  a  vendor  to  suffer  a  recovery  on  account  of  the  mere  proba- 
bility of  the  reversion  hanag  been  incumbered  (I). 

56.  Thus  in  a  case  (o)  upon  an  exception  lo  tbe  Master's  report 
in  favor  of  tbe  title,  the  objection  to  the  ^tle  was,  that  one  Eliza- 
beth Baker  ought  to  join  in  a  recovery  ;  the  tide  being  derived  from 
John  Pain,  wbo,  in  1693,  limited  the  estate  to  the  use  of  himself 
for  life  ;  reiaaiuder,  subject  to  a  term,  to  uses  which  never  arose ; 
remainder  to  his  daughters  in  tail ;  remainder  to  himself  in  fee. 
Under  these  limitations,  Glizabelh,  ea  only  daughter,  became  seised 
in  tail,  with  the  immediate  reversion  lo  her  father,  who  made  a  will, 
not  executed  so  as  to  pass  real  estate,  whereby  he  devised  all  his 
estate  to  his  second  wife.  Upon  his  death,  E^sabeth  his  daughter 
entered,  and  levied  a  fine.  She  had  issue  a  daughter,  Elizabeth, 
who  married  William  Baker.  They  had  issue  one  daughter,  Elisa- 
beth Baker.  Prom  her  tbe  estate  was  purchased  under  a  decree, 
and  by  mesne  purchases  becams  vested  in  the  plaintiff.  The  de- 
fendant, the  purchaser,  suggested,  that  the  ultimate  remainder  in 
fee  might  have  been  by  deed  or  will  disposed  of  by  John  Pain,  or 
by  any  o^er  person  to  whom  it  might  have  descended  ;  and  if  the 
same  should  have  been  so  disposed  of,  itcould  then  be  barred  only 
by  Elizabeth  Baker.  The  Lord  Chancellor  held  a  recovery  not 
necessary. 

57.  At  this  day  it  frequently  happens,  that  m  deeds  securing 
debts  on  real  estate,  the  estate  is  authorized  to  be  sold  without  the 
assent  of  the  owner,  in  case  default  is  made  in  payment  of  the 
money  on  tbe  day  named  (1).  Suck  a  security  is  so  far  a  mortgage, 
that  the  owner  may  at  any  time  before  a  sale  require  a  reconvey- 

(o)  Sterling  d.  Ttotih,  7  VdB.  jun.  497. 

(I)  This  is  allowed  to  lemain  u  ta  illUBtrstion  of  tlie  doctrine,  and  as  applica- 
ble to  axistiiig  titles,  althotigk  the  law  ia  n<nr  altered  b;  the  3  &  1  WilL  4,  c  7i ; 
pott,  ch.  11,  a.  t, 

(I)  The  validity  of  such  a  power  of  Bale  is  now  gcnerall;  admitted,  both  in  the 
United  States  and  in  ^igland ;  it  bmng  Biib}ect  to  the  conttol  of  Chancery,  when 

about  to  be  exercised  in  a  manner  oppressive  to  the  debtor.  Matthie  e.  Edwards, 
2  Coll.  C.  C.  i66 ;  10  Jurist,  347 ;  11  Jurist,  761 ;  Jones  o,  Matthie,  11  Jurist, 
(04  ;  Jackson  o.  Henry,  10  John.  186  ;  Carson  b.  Blaltey,  S  Missouri,  273  ;  Eaton 
V.  Whiting,  3  Pidi,  484,  491;  Xinaleyo,  Ames,  2  Metcalt  29  ;  Waters  e.  Randall, 
6  Metcalf,  493,  481 ;  DooUtUe  *.  Lewis,  7  John.  Ch.  60  ;  Ilemaiest  v.  Wynkoop, 
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58.  We  have  -■  : 
committed,  the  pu  i 
although  the  vend  . 
commission  can  h  i 
statement  (r).  Ar  i 
become  bankrupt 
him  ;  because  he  c 
to  retain  the  purcha 

59.  A  purchasei 
obtained  a  convey  a  i  < 
mainder,  in  conside  : 
father,  is  entitled  tc 
fairness  of  the  trans 

(p)  Clay  t^  Shazp,  . : 
Mich.  Term.  1802,  Lib. 
[o.  as,  Appendix,  No,   1 1 

(?)  Baker  e.  Dibbin,  1 

Eicb.  Apiii  2D,  1S12. :: 

Uargaa,18Ve9.  341;  Al 
Ue,  6Ii.  Bq.  Bep.  S13; 
V.  hetXt,  Coop.  46,  wtiich 

(I)  Bnt  whttB  tha  puj  i 

3  J(duu  Ch.  lU  to  lis 
is  ragoUted  by  Btatute  ii  i 
Mon  law.     1  Cruise  Dig , 

(1)  See  Baton  v.  Whit 

(2)  A  lale  niider  a  poi  i 
jCda  parch««arfl,  and  it  is  .i 

tie  V.  Lewis,  7  Jotm.  Ch.  > 
S  Uinouii,  273;  Eaton  n 
calf,  29 ;  Waten  v.  Banc 
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Cas.  Err.  I.  Altar  nicfa 
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60.  Where  an  estate  was  sold  without  any  notice  that  it  xna 
recentl]r  allotted  under  an  incloiure  act,  and  it  appeared  that  the 
commissioners  had  not  made  their  award,  and  the  act  contained 
no  clause  antborizing  a  sale  before  the  award,  Lord  EUenborough 
held  that  the  purchaser  was  warranted  in  refusing  the  title  («). 
But  if  the  purchaser'is  at  the  time  aware  that  the  estate  is  in 
a  progressive  state  of  inclosure,  and  there  is  a  clause  autborizing 
a  sale  before  the  award,  and  there  is  no  ground  to  suppose  that  the 
conimbsionefs  will  vary  the  allotments,  assuming  their  power  to  do 
90,  the  purchaser  will  be  compelled  to  take  the  tide,  although  the 
award  is  not  executed  (x)  ;  for  a  purchaser  purchasing,  as  in  ibis 
instance,  with  Rill  nodce  of  all  the  circumstances,  must  take  sub- 
ject to  the  variation,  as  it  was  inherent  in  the  rery  nature  of  the 
property,  TTiis  decision,  which  was  made  by  Sir  William  Grant, 
*at  the  Rolls,  was  confirmed  by  Lord  Eldon  on  appeal,  who,  accord- 
ing to  my  note,  relied  very  much  on  the  statement  in  the  particulars 
of  sale,  that  the  estate  was  in  a  progressive  state  of  inclosure. 

61.  But  care  must  be  taken  in  these  cases  to  ascertaiu  that  the 
power  of  sale  does  carry  the  legal  estate  before  tlie  award  (y). 
Where  the  estate,  in  respect  of  which  the  allotment  is  made,  is  itself 
conveyed,  of  coarse  it  carries  the  right  to  the  allotment  with  it,  and 
it  requires  no  special  clause  in  the  Act  to  give  legal  validity  to  such 
a  conveyance.  This  appears  to  have  been  the  point  decided  in 
Doe  V.  Willis  (z),  which  seems  to  hare  been  misunderstood,  and  is 
said  to  have  been  disapproved  of  and  overruled  by  the  Master  of 
the  Rolls  in  Mortlock  v.  Kentish  (a).  But  this  is  probably  an 
erroneous  statement. 

62.  In  a  late  case,  a  provision  that  the  lands  to  be  allotted  and 
awarded,  immediately  after  such  allotments  were  made,  should 
eoure  to  the  persons  to  whom  they  were  allotted,  who  should  from 
thenceforth  stand  seised  thereof  to  the  uses  of  the  laod  in  lieu  of 
which  the  allotments  were  made,  was  held  to  give  the  legal  estate 
immediately  after  the  allotment  and  before  the  award,  so  as  to 
enable  the  sale  and  conveyance  of  it;  for  the  words,  so  to  be 
allotted  and  awarded,  were  held  to  mean  to  be  allotted,  and  respect- 
ing which  an  award   shall  afterwards  be  made,  and  the  latter  part 


(z)  6  BiBK. 
(a)  as  Jul} 


ly  IB.'M ;  6  AdoL  &  BO.  670, 


<y)  Purer  s.  BUling,  2  Bam.  &  Aid. 
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of  the  clause,  that  the  persons  to  whom  the  allotments  should  be 
made  should  stand  seised  of  ihem  to  the  cJd  uses,  gave  the  legal 
fee  (6).  There  was  a  power  to  award  allotmeats  to  purchasers  of 
interests  in  the  open  fields,  Stc,  who,  after  the  execution  of  the 
award,  were  to  hold  and  enjoy  the  allotments  as  the  vendor  could 
have  done,  in  case  such  sale  had  not  been  made.  This  power  was 
not  relied  upon  by  the  Court,  but  it  seems  rather  (o  aficKxl  a  ground 
against  the  legal  estate  passing  under  the  clause  upon  which  the 
decision  was  founded. 

63.  Id  Ringsley  v.  Young,  already  referred  to,  it  was  not 
doubted  that  a  clause  authorizing  a  mortgage,  sale,  or  d«nise  of 
any  allotment  before  the  execution  of  the  award,  which  was  to  be 
effectual  in  the  law,  passed  the  legal  estate  before  the  award.  And 
this  was  admitted  to  be  law  in  the  later  case  of  Farrer  v.  Billing  (e), 
in  the  King's  Bench.  In  that  case,  however,  a  power  to  sell 
before  the  executicm  of  the  award  was  held,  upon  the  expressions 
•in  the  act,  and  with  reference  to  the  provisions  in  the  general  in- 
closure  act  (d),  not  to  authorize  the  conveyance  of  the  legal  estate 
before  the  award. 

64.  In  purchasing  an  allotment  under  an  inclosure  act,  it  should, 
of  course,  be  ascertained  that  the  allotment  was  authorized  by  the 
act  (e),  and  if  it  be  taken  in  exchange,  that  the  power  was  pursued, 
for  the  commissioners  are  not  at  liberty,  although  they  have 
frequently  exercised  the  power,  to  throw  the  old  iaclosures  in- 
tended to  be  exchanged  into  the  general  mass,  and  then  to  make 
allotments  for  the  common  rights  and  old  inclosures  without  dis- 
tinctJOD  (/)■  The  exchanges  must  be  distinctly  shown  to  he  such 
OD  the  face  of  the  award  (g). 

65.  If  a  purchaser  be  let  into  possession  of  an  allotment  before 
the  award,  and  do  not  complete  his  purchase,  the  seller  may  turn 
him  out  by  ejectment,  although  he  has  been  twenty  years  in  pos- 
session, and  he  cannot  raise  the  objection  that  no  award  has  been 
executed  (h). 

66.  It  bath  before  been  observed,  that  a  purchaser  will  not  be 
compelled  to  take  an  equitable  title ;  but  this  rule  does  not  extend 

<i)  Dm  v.  Saundera,  6  AdoL  ft  EU.  (/)  Wingfield  v.  Thsrp,  10  Bam.  ft 

«IM.  Onaa.  78S. 

(e)  2  Bam.  t  Aid.  171.  (y)  Cox  v.  King,  3  Bing.  N.  C.  T9S  ; 

(d)  il  Geo.  3,  c.  109,  ■.16;Ift2  seeuto  exchangea,  Doe  c.  Ne«ld,  S 

Geo.  i,  c.  23;  and  <ee  3  ft  4  Will.  4,  c.  Mann.  &  Qr«n.  271. 

87,  aa  to  past  awards.  (A)  Doe  v.  Edsar,  2  Btng.  N.  C.  498  ; 

(a)  CawanudoT  n.  Strode,  2  Myl.  k  B«e  Doe  v.   HeUard,  9  Bam.  ft  Crem. 

Eea.  706.  789 ;  po$t,  ch,  11,  a.  «. 
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to  estates  sold  before  a  Master  uoder  the  decree  ofs  court  of  equity, 
where  the  legal  estate  is  vested  in  ao  infant,  for  the  Court  id  such 
a  case  will  compel  the  purchaser  to  ccnnplete  his  contract  on  the 
usual  decree,  that  the  infant  shall  convey  when  he  comes  of  age, 
un^  he  then  ikowt  caiue  to  the  contrary;  and  that  the  purchaser 
shall  in  the  meantime  bold  and  enjoy ;  because  lie  buys  with 
nolice,  and  it  is  said  it  must  be  presumed  that,  in  the  price  given 
for  the  estate,  allowance  was  made  for  the  infancy  of  the  Imr  (t)  (1). 

67.  Thus  in  a  case  (Jc)  where,  upon  sale  of  an  estate  before  a 
Master,  in  pursuance  of  a  decree  under  Lord  Waltbam's  will,  the 
purchaser  objected  to  the  title,  cm  the  ground  of  the  legal  estate 
being  in  aa  infant ;  Lord  Rosslyn,  without  the  least  hedtatioo, 
compelled  the  purchaser  to  take  the  title,  making  his  decree  for 
the  infant  lo  convey  io  the  usual  form  ;  because,  as  the  purchaser 
bought  under  the  decree,  he  was  itoaad  to  accept  such  a  title  aa 
the  Court  could  make  him  (/).  And  I  leam  that  in  a  case  of  this 
*nature.  Lord  Rosslyn  would  uot  sanction  an  application  by  the 
purchaser,  at  his  own  expense,  for  an  act  of  parliament  to  direst 
the  infant  of  the  legal  estate.  Nor,  if  the  estate  be  copyhold,  will 
the  Court  reUin  any  part  of  the  purchase-money  in  order  to  defray 
the  expense  of  the  6ne  that  would  be  payable,  in  case  the  infant 
heir  should  die  before  he  surrendered  (m). 

68.  But  in  a  case  of  a  sale  under  a  decree  of  a  copyhold  estate 
fw  payment  of  debts  with  which  the  estate  was  charged,  where  the 
conditions  of  sale  provided  that  the  sellers  should  procure  tbe 
surrenders,  and  the  remainder-man  had  gone  abroad,  and  so  a 
surrender  from  him  could  not  be  obtained,  Lord  Eldon  refused  to 
order  the  money  into  Court,  He  said  that  the  Court  would  struggle 
to  get  over  an  objection  to  an  application  of  tbb  sort,  but  if  it  was 
coupled  wilh  such  a  circumstance  as  that  some  time  might  elapse 
before  the  surrender  or  conveyance  was  got,  it  would  hesitate 
before  it  made  the  order.  In  tbe  case  of  an  infant,  the  purchaser 
bad  no  reason  to  complain ;  but  in  this  case,  the  Court  declared 
Dothing  upon  its  record  as  in  tbe  case  of  inftncy.     The  noncom- 

(i)  3  3w«ut.  SSG,  per  Muter  of  tho  cree  will  not  be  compellod  to  take  m 

BoUi.  doubt/u:  title.     See  Uarlow  r.  Smith,  t 

(A)  Ch.  MS.    See  Chsndlar  o.  Beard,  P.  Wmi.  198. 

tDick.  392.  (m)  Morris  v.  ClarkB(m.IJM.&  Walk. 

(I)  But  note,  a  purchaser  onder  a  de-  604,  n.  i  3  Svanst.  SSS. 


n  a  decree  agaiiut  u 
it  when  of  age. 
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pliance  with  the  o 
contracts  (n). 

69.  Nor  although      i 
man  take  a  title  v. 
tion  (o). 

70.  And  althoug 
to  accept  a  title  of  l 
will  not  eDforce  a 
chaser. 

71.  This  was  alst  I 
Lord  Waltham's  esti 
the  title  upon  the  s; 
fused  to  complete  t 
deutly  filed  a  bill  for 
missed  it ;  because  : 
decree,  and  therefon  > 
title  (p). 

72.  But  where  th<    i 
purchaser  agree  to  j 
in   a  suit  in  Court  fi 
Bot  bound  to  take  an     | 

73.  In  a  case  wb    i 
leaving  an  infant  bei 
ing  that  he  might  ele 
and  the  purchaser  su 
purchase-mouej  into 

it  out  without  the  ct 
the  heir  (r). 

74.  In  another  ca:  : 
died  intestate,  leaving 
administratrix,  6Ied  a 
purchaser  and  the  ht  i 
heir  to  show  cause  (*) 
not  bound  to  accept  1  i 
beir,  was  not  taken  (()  i 

(»)  N<«1  D.  Weston,  Coo  . 

(0)  Shaw  V.  Wright,  3  ' 
jier  Lord  Ranlyn. 

(p)  MS.;  F[>weUr,  Foi 
fi3. 

(g)  Caan  v.  Caim,  I  Sim. 

<l)ScoUr7aii  ».  Bead,  1 
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75.  But  the  acts  of  the  1  Will.  4,  to  which  we  hare  already 
referred  (u),  remove  most  of  these  anomalies  by  eaabliag  the  Court 
to  make  a  good  legal  title.  With  this  riew,  as  we  have  seen,  i 
tenaut  for  life  may  convey  the  inheritance  ;  an  infant  may  convey 
as  if  he  were  an  adult  ;  and  a  committee  may  convey  in  the  place 
of  the  lunatic  (I).  And  a  devisee  subject  to  a  charge,  who  refuses 
to  convey  after  a  sale  under  a  decree  with  an  order  that  all  prop» 
parties  shall  join  in  the  conveyance,  may  be  divested  of  bis  estate 
by  a  conveyance  by  a  third  party  under  the  direction  of  the 
Court  (c).  And  by  a  later  act,  an  executor  or  administrator  of 
a  mortgagee  entitled  to  the  mortgage  money,  was  authorized,  upon 
redemption,  to  c(Hivey  the  legal  estate  ia  the  land  where  possesnoa 
had  not  been  taken  by  virtue  of  the  mortgage,  and  no  action  or 
suit  was  depending  (x)  ;  but  this  provision  has  been  repealed,  as 
from  the  1st  of  October  1845  (y). 

76.  Although  an  estate  is  not  sold  under  a  decree,  and  the  le^ 
estate  appears  to  be  outstanding,  and  cannot  be  got  in,  yet,  if  the 
circumstances  of  the  case  are  such  as  would  induce  a  court  of  law, 
*under  those  grounds  upon  which  presumptions  are  in  guieral  raised, 
lo  presume  a  reconveyance,  the  purchaser  will  be  compelled  to  take 
the  title  (z).  Reconveyances  hare  been  frequently  presumed  upon 
trials  at  law  in  favor  of  justice  ;  but  this  doctrine  was  never 
applied  to  a  contract  between  a  vendor  and  purchaser,  until  the 
case  of  Hillary  v.  Waller,  which  has  not  met  with  the  approbation 
of  the  bar.  The  decision  has  occasioned  considerable  difficulties 
in  practice.  As  no  man  can  say  where  exactly  the  line  is  lo  be 
drawn,   at   what   period   the   presumption   is   to   aiise,  and   what 

(u)  Supra,  p.   224 ;  Jemmett  on  the  8  East,  248  ;  Dae  n.  Brigtitwen,  10  Eaat, 

Statutes ;  see  Price  r.  Carrer,  3  Myl.  ft  633,  which  show  that  the  circumstance 

Cta.  1S7  i  Jonea  v.  Htun,  3  Ir.  £q.  Rep.  of  Uie  eiiuitable  estate  being  in  the  per- 

65.  son  who  claims  the  benefit  of  the  pre' 

(0)  1  Will,  i,  e.  60,  a.  8  i  Robinson  v.  sumption,  ia  not  sufficient  of  itself  lo 
Wood,  5  Bear.  246.  raise  it ;  and  see  Barnwell  v.  Hania,  1 

(i)  7  &  8  Vict,  e.  78,  s.  9.  Taunt.  430 ;  Doe  o.  CalTCrt,  S  Taunt. 

(y)  8  &  9  Vict.  c.  loe,  s.  I.  170  ;   Cooke  v.  Soltao,  2  Sim.  &  Stn. 

(:)HiUaryr. Waller,  12Ves.juD.239;  161;  and  see  10  Bam.  &  Cress.  312; 

Emery  E.  Orocock,  e£pa)teHolmui,pojf,  Koel  r.  Bewlef,  3  Sim.  103  ;  Doe  v.  Da- 

«h.  16,  B.  4;butseeGi)odrightE.Swym-  vies,  1  AdoL  &  EIL  N.  S.  430. 
mei,  I  Kenyon,  38-5  ;  Keene  r.  Deardon, 

(1)  An  act  has  juBt  passed  (3  Vict.  c.  60,)  which  extends  the  1  WilL  4,  c  47, 
■o  OS  to  authorize  courts  of  equitir  to  diroct  morigagBi  as  well  cs  sales  of  eetatee 
of  iniants,  heirs,  or  derisees,  and  alflo  of  estates  derised  in  settlement,  and  to  tn- 
thorize  such  m/m  aod  mortf^ages  to  be  made  in  cases  where  such  tenant  for  life  or 
other  persou  having  a  limited  interest,  or  snoh  &jst  executory  dOTisee  is  an  inftuit. 
The  writer  did  not  object  to  this  act,  but  talet  by  such  persons,  being  infants, 
were  alteady  ftUly  provided  for  by  the  1  WilL  *,  e.  47,  and  1  WiU.  4,  c.  80. 
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circumstances  ara  sufficient  to  rebut  it,  each  party  puts  his  own 
construction  on  almost  every  case  which  arises.  This,  of  course, 
leads  to  endless  discussion  and  expense,  and  the  very  parties  in 
whose  favor  the  doctrine  was  introduced,  ultimately  feel  how 
much  it  would  have  been  to  their  interest,  that  the  general  rule  of 
the  Profession  had  not  been  relaxed.  This  rule  was,  that  a  vendor 
was  bound  to  get  in  all  outstanding  legal  estates,  which  were  not 
barred  by  the  statutes  of  limitations.  The  certainty  of  the  rule 
amply  compensated  for  any  individual  hardship  which  it  might 
sometimes  occasion.  And  now  that  the  time  is  shortened  by  the 
late  statute  of  limitations,  there  is  less  room  than  before  for  presum- 
ing a  conveyance  of  a  legal  estate  against  a  purchaser. 


77.  In  Emery  v.  Grocock  (a),  the  Vice  Chancellor,  Sir  John 
Leach,  stated  the  rale  to  be,  on  presuming  a  surrender  of  a  legal 
term,  as  between  a  seller  and  purchaser,  that  if  the  case  be  such 
that,  sitting  before  a  jury,  it  would  be  the  duty  of  a  Judge  to  give  a 
clear  direction  in  favor  of  the  fact,  then  it  is  to  be  considered  as 
without  reasonable  doubt ;  but  if  it  would  be  the  duty  of  a  Judge 
to  leave  it  to  the  jury  to  pronounce  upon  the  effect  of  the  evidence, 
then  it  was  to  be  considered  as  too  doubtful  to  conclude  a  purcha- 
ser. He  added,  that  he  should  consider  it  his  duty  to  give  a  clear 
direction  to  the  jury,  that  they  were  bound  to  6nd  the  term  surren- 
dered,  and  he  must  therefore  hold  that  there  was  no  sufficient  doubt 
to  entitle  the  purchaser  to  be  relieved  from  the  contract  (b). 

g  Vict.c  112,  for  the 
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1.  Oood  titUi  at  law. 

2.  AlpatMY.   Watkiru:  ftaittaiL 

3.  JRoniily  v.  Jama:  atatettaillrj/  im- 

plication. 

4.  Boyman  T.     Guleh  :    ombiffuout  pro- 

5.  Douilful  titla  not   reBognitad  at  law : 

BtsrUty  v.    FaltaU  ;   Ocenden  t. 


7.  WUde  T.  Fbri. 
9.  OurUnff  r.  SkuOlamrlA. 
10.  Boyman  y.  (hOcK. 

12.  Equitabie    oiyectiont   aBotetd  at  It 

13.  Alpau  1.   Watkim.    ■ 

14.  EUiotY.  Edieardi;  JolinKMY.  Jul 

ton  ;  ilaberUy  t.  Bobini. 
Ifi.   WtifaaT.  Ciiri.. 
17-  aUbr  mu>f  Aov*  tA<  l^/al  tttate. 


1.  Op  the  decisions  at  law,  a  few  instances  may  suffice  where  a 
purchaser  has  been  compelled  to  take  a  title  depending  upon  am- 
biguous instruments  as  a  good  one. 

2.  Where  in  a  settlement  there  was  a  limitatioD  to  the  iatraided 
husband  for  life,  remainder  to  the  intended  wife  for  life,  remainder 
to  the  heirs  of  the  body  of  her  by  liim  to  be  begotten,  and  of  their 
heiri  and  atrigm  for  ever,  and  for  want  of  suck  iatue  to  his  right 
heirs,  it  was  held  to  be  an  estate  tail  (a). 

3.  Where  by  a  will  the  testator  devised  the  bulk  of  his  estates  to 
bis  brother  in  fee,  and  a  particular  estate  to  his  nephew  in  fee,  and 
in  case  his  brother  and  nephew  should  happen  to  die,  having  no 
issue  of  either  of  thc^r  bodies,  then  he  gave  all  bis  real  estate  to 
another  in  fee,  it  was  held  Ihat  the  nephew  took  an  estate  tail, 
remainder  by  implication  to  his  father  in  tail,  remainder  to  the  devi- 
see over  in  fee  (i;  (1). 

4.  Where  the  title  depended  upon  tbe  construction  of  an  ambig- 
uous proviso  suspending  a  power  of  sale  (c). 

5.  We  may  now  inquire  whether,  where  an  action  is  brought 
against  a  purchaser  for  non- performance  of  an  agreement,  a  court  of 

(a)  AlpwH  V.  \Vatluni,'S  Terra  Kap.  (c)  Boyman  tt.  Oatoh,  7  Bing.  S79. 
fil6.  See  CuzUng   v.  Shuttleworth,  6   Kug. 

(b)  RoDully  D.  Jsmea,  1  Marah.  692.        121. 

(1)  1  Juuiaii,  Wills,  ('2d  Am.  ed.)  14S  to  451. 
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law  will  act  upon  the  doctrine  of  equity  as  to  a  doubtful  title.  la 
a  case  before  Lord  Kenyon  at  nisi  priita  (d),  where  an  objection 
was  made  to  the  title,  be  said  he  would  not  then  determine  the 
point,  nor  was  it  necessary  to  do  so.  He  thought  it  a  question  of 
*3ome  nicety  ;  but  whether  it  was  or  not,  he  thought  it  equally  a 
defence  to  the  action.  When  a  man  buys  a  commodity,  he  expects 
to  have  a  clear  indisputable  title,  and  not  such  a  one  as  may  be 
questionable,  at  least,  in  a  court  of  law  (I)  (1).  No  man  is  obliged 
to  buy  a  law-suit ;  and  a  verdict  was  given  for  the  purchaser.  Lord 
Kenyon,  however,  expressed  a  different  opinion  in  a  later  case, 
where  the  question  was,  whether  a  grant  could  be  presumed  of  a 
portion  of  tithes.  He  said,  that  a  court  of  equity  in  these  cases 
has  a  discretion,  which  he,  sitting  where  he  did,  could  not  exercise, 
as  he  was  bound  to  telf  the  jury  that  the  plaintiff,  tbe  purchaser, 
could  not  recover  his  deposit  if  there  were  a  good  title  to  the  tithes; 
and  on  all  the  circumstances,  he  thought  there  wrs  a  good  title.  He 
added,  however,  that  be  thought  he  should  exercise  his  discretion  in 
a  court  of  equity  in  the  same  way  he  did  his  judgment  there,  where 
he  was  bound  by  strict  law,  and  must  tell  the  jury  there  was  a  good 
title  (e). 

6.  And  the  same  learned  Judge  even  held,  as  we  shall  presently 
see,  that  a  court  of  law  could  only  look  at  legal,  and  not  at  equita- 
ble objections  in  actions  between  a' vendor  and  purchaser. 

7.  In  a  case  in  the  Common  Pleas,  Mansfield,  C.  J.,  was  of 
opinion  that  the  objection  taken  was  a  solid  one,  but  that  at  all 
events  the  purchaser  was  not  bound  to  try  that  question  (/*).  But 
in  a  later  case,  in  the  same  court,  when  Gibbswas  Chief  Justice  (g), 
where  the  same  argument  was  urged  mi  behalf  of  a  purchaser  who 
was  plaintiff,  the  C.  J.  said,  it  was  intimated  that  if  any  doubt  could 
be  cast  on  tbe  title  of  tbe  vendor,  tbe  plaintiff  would  be  entitied  to 
recover  back  his  deposit.     Now,  if  he  had  gone  into  a  court  of 

(di  Harttey   v.  PehaU,  Peake'a  Cfu        {/)  Wilde  o.  Fort,  i  T^unt.  331. 
131 ;  Wilde  e.  Fort,  i  T&unt.  334.  (g)  Komilly  v.  Jamea,  1  Marsh.  600. 

(*)  Oxeiid«n  D.  Skinnei,  4  Owil.  1S13. 


(1)  See  Qujiett  e.  Uacon,  Q  Call,  309 ;  Koacli  c.  Kutherford,  i  Deaaua.  1S3 ; 
Thuin  V.  Ficklin,  S  lUchoidBOn,  361 ;  Breithaupt  v.  Thnnnonii,  3  Kichardion, 
2IS.    In  an  Action  to  Tecover  the  whole  or  a  part  of  the  piuchue  money  of  itaiM 
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equity,  the  Chancellor  would  not,  perhaps,  have  obliged  an  unwil- 
liog  purchaser  to  ratify  the  contract.  Bgt  if  he  c<Haae  into  a  court 
of  law  to  recover  the  deposit,  od  the  ground  of  an  insuffident  title, 
he  must  abide  by  the  decision  of  tliat  court,  and  that  is  the  diffi- 
culty which  the  party  had  brought  upon  himself  by  coming  into  s 
court  of  law. 

8.  And  in  another  case,  Gibbs,  C.  J.,  observed,  that  it  had  beai 
deteiroioed  that  if  parties  resort  to  a  court  of  law  for  their  judgment 
on  a  title,  they  must  be  content  with  the  jud^ent  of  the  court  of 
law ;  and  if  that  court  says  the  title  is  good,  the  party  who  comes 
for  the  judgment  of  the  court  shall  be  bound  by  it,  however 
*doubtful  the  poinl,  and  shall  not  afterwards  refuse  the  purchase 
because  it  was  a  doubtful  one  (k). 

9.  Yet  in  a  later  case  io  the  same  court  (i),  where  the  question 
turned  upon,  whether  a  later  charge  by  way  of  mortgage,  without 
any  power  of  sale,  had  destroyed  a  power  of  sale  in  a  former  mcvt- 
gage,  and  the  property  was  proposed  to  be  sold  tmder  a  poioer, 
Tbdal,  C.  J.,  observed,  that  the  rule  was,  that  where  upon  a  sale 
there  is  such  a  doubt  upon  the  vendor's  title  as  to  render  it  probable 
the  purchaser's  right  may  become  a  matter  of  investigation,  the 
Court  will  not  compel  him  to  complete  the  purchase.  Here,  ac- 
cording to  the  conditions  of  sale,  the  policy  wag  to  be  sold  under 
a  power,  the  vendors,  tlterefore,  should  have  shown  an  unquestion- 
able power ;  for  thero  are  no  means  of  calculating  the  compensation 
to  be  allowed  in  case  of  any  mistake.  Supposing  the  power  lo 
have  been  only  suspended,  there  may  be  a  candid  doubt  how  far 
that  suspension  may  be  considered  to  operate  in  a  court  of  equity ; 
and  if  there  were  a  reasonable  degree  of  doubt,  the  Court  would 
not  expect  the  purchaser  to  proceed.  The  other  Judges  concurred 
in  this  view,  and  the  purchaser  recovered  his  deposit. 

10.  But  in  the  last  case  upon  thi^  subject,  in  the  same  court, 
where  also  the  point  depended  upon  (k)  the  construction  of  a 
power — a  power  of  sale  with  a  proviso  suspending  it — the  former 
case  of  Curling  v.  Shuttleworth  was  cited  in  the  argument,  and 
AldersoD,  J.,  observed,  that  that  case  had  been  questioned  in  the 
Court  of  King's  Bench  ;  and  in  delivering  the  judgment  of  the 
Court,  Tindal,  C.  J.,  in  stating  the  quesUon  to  be  decided,  observed, 
that  Ihey  were  not  to  consider  themselves  as  a  court  of  equity, 
where  the  seller  is  seeking  to  enforce  the  purchase  by   bill  for  a 

(A)  See  6  Taunt.  626,  627.  (i)  Cnrlina  b.  Shuttleworth,  6  T«ont.  131. 

(£}  Boyman  t.  Gutoh,  7  Bing.  390. 
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Specific  perfonaaDce, — in  which  case  that  court  frequently  refuses 
the  aid  of  its  authority  to  enforce  a  performance  where  the  ^tle  is 
of  an  uumarketable  or  even  doubtful  description,  leaving  the  party 
to  his  action  at  law  for  damages, — but  they  were  called  upon  to 
answer  the  simple  question  upon  the  record,  whether,  on  (he  con- 
struction of  a  deed,  the  defendant  has  or  has  not  a  legal  title  to 
convey  to  a  purchaser.  After  examining  the  question  upon  its 
merits,  the  Chief  Justice  added,  that  it  appeared  to  the  Court  that 
the  defendant  had,  at  the  ^e  the  interest  was  exposed  to  sale,  th^ 
right  to  put  up  the  same  to  sale,  and  to  sell  the  same.  Whether 
a  court  of  equity  would  compel  a  purchaser  to  accept  such  a  title 
was  a  question  which  they  were  not  called  upon  to  determine.  All 
•that  they  professed  to  determine  was,  the  legal  couslruction  of  the 
deed,  which  appeared  to  them  to  negative  the  purchaser's  allegation. 
They  therefore  thought  there  was  no  defect  of  title  in  the  defendant, 

11.  This,  as  was  long  since  observed  in  this  work,  seems  to  he 
the  true  rule.  The  courts  have  taken  no  distinction  between  the 
cases  where  the  purchaser  is  plaintiff,  and  where  he  is  defendant. 
Where  he  is  plainliff,  he,  of  course,  by  this  rule  encounters  the  risk 
of  being  compelled  to  take  a  title  which  a  court  of  equity  would 
not  force  upon  him ;  a  purchaser,  therefore,  should  not  bring  an 
action,  if  he  can  avoid  it,  where  the  ^tle  is  of  a  doubtful  nature  j 
but  in  many  cases  he  cannot  avoid  it,  for  the  vendor  may  refuse  to 
take  a  step,  and  he  may  wish  to  recover  his  deposit.  Where  the 
seller  brings  an  action,  the  purchaser  may  avoid  the  strict  rule  of 
law  by  filing  a  bill  for  a  specific  perfonnance,  or  for  his  deposit,  if 
a  good  title  cannot  be  made,  taking  care  not  to  allege  that  the 
seller  cannot  make  a  title  (l). 

IS.  But  after  some  difierence  of  opinion  it  appears  to  be  settled, 
as  no  doubt  the  rule  should  be,  that  even  in  a  court  of  law  equitable 
objections  to  a  title  may  enable  a  purchaser  to  resist  a  contract,  or 
to  rescind  it. 

13.  In  a  case  before  Lord  Kenyon  (i»),  where  a  purchaser  sought 
to  recover  bis  deposit,  on  the  ground  that  although  the  seller  could 
make  a  legal  title  under  a  settlement,  yet  in  equity  he  would  be 
compelled  to  resettle  it,  the  Chief  Justice  observed,  that  sitUng  in  a 
court  of  law,  they  could  not  take  notice  of  an  equitable  title,  and 
that  the  defendant  could  make  a  good  legal  title  could  not  be 
doubled.     He  was  clearly  of  opiuioD   that  sitting,  therefore,  in  a 

(0  B«e  p.  26,  ,upra.  (m)  AlpMi  ■>.  Watkina,  8  Team  lUip.  fil6. 
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court  of  law,  they  could  not  do  otb^vise  than  determios  tbat  the 
defendant  might  make  a  good  title  to  the  plaintifFj  and  conseqaently 
was  not  liable  to  repay  tiis  deposit  money. 

14.  But  in  a  case  before  the  Common  Pleas  (n),  where  the  pur- 
chaser brought  his  action  to  recover  the  deposit  cm  the  ground  of 
an  equitable  lien  for  part  of  the  price  upon  a  former  sale,  Lord 
Alpanley,  in  delirering  judgment,  observed,  that  if  the  purchaser 
would  be  liable  in  equity,  that  would  be  8  sufficient  objection. 
Afler  showing  the  nature  of  the  equity,  he  added,  that  he  thought 
&  court  of  equity  would  bold  it  to  be  a  lien,  though  he  did  not 
know  that  it  would  be  binding  at  law.  Now  what  was  the  nature 
of  the  purchaser's  deposit  ?  Was  it  not  made  upon  the  condition 
•that  the  purchase  should  be  completed  free  from  all  reasonable 
objections  ?  It  was  quite  clear  that  a  court  of  equity  would  not 
compel  a  specific  performance  of  the  agreement  for  the  purchase  of 
these  premises.  He  thought  that  the  purchaser  had  made  out  a 
reasonable  objection  to  the  title  offered  by  the  defendant,  and  con- 
sequently must  recover  his  deposit,  and  the  other  Judges  concurred 
in  this  view.  This  case  b  certainly  a  very  strong  authority,  be- 
cause no  Judge  sitting  in  a  court  of  law  could  be  more  averse  than 
Lord  Alvanley  was  to  assume  any  equitable  jurisdiction  (o).  His 
decision  was  followed  in  a  later  case  (jp)  :  A  mere  trustee  in  fee  of 
the  legal  estate,  sold  tiie  estate  without  the  concurrence  of  his 
cettuit  que  tnut,  who  were  infants  (I).  The  purchaser  brought  an 
action  to  recover  bis  deposit.  Gibbs,  C.  J.,  referred  to  the  decision 
that  a  purchaser  must  take  the  title  if  the  court  of  law  thought  it 
a  good  one,  however  doubtful  the  point,  but  the  doctrine  had  never 
been  carried  to  the  extent  the  defendant  then  contended  fiH.  Here 
was  a  ccmtract  to  make  out  a  good  title.  If  that  contract  were  a 
contract  to  make  a  good  title  both  at  law  and  equity,  and  the 
contract  were  brought  before  that  Court  (C.  P.),  they  must  colla- 
terally look  to  see  whether  the  title  be  good  in  equity  as  well  as  at 
law  ;  it  was  true  they  sat  there  only  as  a  court  of  law  to  administer 
the  legal  rights  which  arise  out  of  the  contract,  but  one  of  those 
rights  is  to  have  a  title  good  in  equity.     See  (o  what  a  length  the 

(n)  BUiotf.  Edwards,  3  Bow.  &P11IL     PuU.  162. 
181.  (p)MsbeTlej  r.  Robins,  S  Tuint.  6U ; 

(0)  See  Johnaon  v.  Johnson,  3  Bob.  &     I  Manh.  2SS. 
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defendant's  doctrine  would  proceed.  If  a  deed  appeared  on  the 
abstract  whereby  lands  were  conveyed  to  A  and  bis  beirs  to  the 
use  of  B  and  bis  heirs,  in  trust  for  C  and  his  heiis  (I),  it  would 
prove  that  a  good  title  at  law  was  made  out  id  B  and  bis  heiis,  to 
coarey  witliout  the  concurrence  of  C. 

15.  But  notwithstandiDg  these  autborities,  in  the  later  case  of 
Willett  V.  Clake  (f),  where  the  assignee  of  a  bankrupt  baring  pur- 
chased the  bankrupt's  estate,  resold  it,  but  there  was  a  sec(»id 
agreement  between  the  assignee  and  the  purchaser  from  him, 
stipulating  fw  a  bond  in  case  a  title  should  not  be  made  out  by  a 
given  time,  and  the  action  was  by  the  assignee,  ibe  seller,  against 
*tbe  purchaser  from  him,  lor  not  accep^ng  the  bond  and  paying 
the  purchase-money,  Richards,  C.  B.,  admitted  the  force  of  the 
objection  as  stated,  and  that  there  were  conclumve  authoritiea  for 
that;  yet  he  could  not  admit  that  they  applied  to  this  case,  for 
that  objection  was  wholly  matter  of  equity,  and  could  not  be  raised 
by  the  defeodant  in  tliat  proceeding  at  law,  so  as  to  deprive  the 
plaints' of  bis  right  to  sue  the  purchaser  at  law  in  respect  of  aeon- 
tract  so  contrary  to  law.— He  did  not  consider  that  the  equitable 
objection  to  the  title  could  in  any  way  be  available  in  such  an 
action  at  law.  He  knew  from  experience  that  nothing  could  be 
more  dangerous  than  mixing  up  matters  of  equity  with  maxims  of 
law,  and  carrying  maxims  of  equity  to  courts  of  law,  where  ques- 
tions of  a  very  different  nature  are  to  be  disposed  of  in  a  different 
manner  and  upon  different  principles.  Courts  of  law,  if  they 
would  consider  topics  of  equity,  had  not  the  machinery  lor  sifUng 
such  questions.  Courts  of  equity  have  the  means  of  getting  at 
trusts  and  various  other  latent  interests  unknown  to  courts  of  law. 
Equitable  matter  must  therefore  be  left  to  equitable  courts,  for 
they  would  only  serve  to  embarrass  courts  of  law  with  the  cod- 
sideiation  of  evils  over  which  they  could  exercise  no  control,  and 
which  tliey  wanted  the  power  and  the  means  to  remedy.  The 
learned  Judge  added,  that  although  is  point  of  equity  an  assignee 
may  not  purchase  the  estate  of  a  bankrupt,  and  hia  purchase  being 
void  or  voidable,  he  might  he  able  to  make  a  good  title  him- 
self, and  his  conveyance  might  not  be  avoided,  rum  cotutat  that  he 

(j)  10  PriEB,  207. 

i[)  This   correcta  the  p 
C,  and  the  i&le  by  A 
without  the  coucunenee  «f  C. 
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could  not  do  so  at  all,  fof  it  did  not  follow  that  sufficient  parlies 
tothe  coQTeyanceniight  notbe  rorthcoraing.  There  was  ia  equity 
b  Vflde  diSerebce,  recognised  by  the  courts,  between  the  con^der- 
fttions  which  belong  to  making  titles  and  such  as  belong  to  making 
conveyance.  So  that  the  learned  Judge's  opinion  appears  to  have 
depended  Qbt  upon  the  general  rule,  but  upon  the  particular 
citcumstances  of  the  case ;  for  as  the  bond  had  been  given,  the 
teller  might  be  enabled  to  obtkin  the  concurrence  of  all  necessary 
parties.  And  Mr.  Baron  Graham  observed,  that  had  the  case 
rested  on  the  first  agreement,  which  was  a  common  agreement  for 
tfie  sale  and  purchase  of  the  premises,  he  should  have  considered 
the  objection  a  complete  answer  to  the  action,  for  that  the  seller 
ought  not  to  be  permitted  to  recover  against  the  purchaser  the 
price  of  a  title  which  he  could  not  sustain  in  equity,  and  he  should 
have  thought  the  purchaser  entitled  to  resist  the  payment  of  the 
residue  of  the  purchase-money  on  that  ground.  But  be  coiisidered  the 
purchaser  bound  by  the  second  agreement  to  accept  the  seller's  bond 
and  to  complete  the  purchase.  This  case  therefore  really  •furnishes 
no  authority  against  the  rule  as  settled  in  the  case  of  Mabericy  v. 
Robins,  which  we  may  perhaps  safely  consider  as  the  law  of  the  Court. 

16.  The  action  which  a  vendor  must  bring  is  founded  upon  the 
equitable  circumstances  of  the  case  between  the  parlies.  And  in 
a  case  (r)  in  B.  R.  the  Court  would  not  permit  the  assignees  of  a 
bankrupt  to  recover  money  from  bis  trustees,  because  the  deed  by 
which  the  trusts  were  created,  although  perhaps  void  at  law,  would 
probably  be  restored  and  set  up  again  in  a  court  of  equity. 
The  Court,  I  am  informed,  said  they  would  not  permit  the  assignees 
to  recover,  as  it  would  be  to  no  purpose.  It  would  be  merely  driv- 
ing the  trustees  to  the  other  side  of  the  hall,  where  they  would  most 
likely  regain  the  property.  This  case  seems  in  point;  the  same 
observation  would  apply  to  a  vendor  endeavoring  to  obtain  the 
purchase-money  where  there  were  equitable  objections  to  bis 
dtle  :  the  Court  would  naturally  say,  cui  bono,  when  the  purchaser 
can  dompel  you  to  repay  it  in  equity  (1)  ? 

17.  The  difficulty  of  courae  only  arises  where  the  seller  can 
make  a  legal  ^tle,  although  there  is  an  equitable  objection  to  it, 
for  if  the  contract  is  general,  it  amounts  to  an  undertaking  for  the 
conveyance  of  a  legal  estate ;  and  if  the  seller  have  no  more  thaa 

(r)  Shaw  V.  Jukemmn,  i  East,  201. 


(1)  See  ante,  $30,  note. 
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•n  equitable  one,  the  contract  is  not  binding  upon  the  purchaser  at 
law  (*),  nor,  as  we  have  seen,  in  equity,  if  the  seller  cannot  procure 
the  legal  estate. 

(<)  Cmne  «.  Bildinii,  1  8ta^  Ciu  SS. 


SECTION  VI. 

or   TITLES    DBPBNDIIfS   UF<H(   QUESTIONS    Or    fAOT. 


1.  Fact  not  adnUOinif  nf  proof, 

3,  Deedd»ptndingtgxmixtrinnoeircmn- 

i.  Davit  rautd  Ay  d*n§a  o/iJkamwMtn 

mitirttymM. 
7.   Tith  depmdiaff  i^ion  procf  of  party 


,  Doubtful  rtfartnoi  by  oodieU  to  a  vilk 
.   CoiutnteHon  of  m-ptnmd    tbifting 


II.  DoiMt  a*  to  Ugittmaef. 
13.  Doubtfaiftet  at  law. 


1.  A  Court  of  equitjr  deals  with  questions  of  fact  upon  the 
same  principle  as  upon  questions  of  law.  If  the  &ct  be  of  such 
*a  nature  as  does  not  admit  of  proof,  the  Court  will  not  compel  a 
purchaser  to  accept  a  title  depending  upon  it  Sir  John  Leach, 
V.  C,  observed,  that  a  court  of  equity  would  not  compel  the 
acceptance  of  a  title  where  there  was  reasonable  doubt  in  law  or  in 
fact  In  law,  strictly  speaking,  there  was  do  doubt,  but  practically 
there  was  oflea  a  doubt  as  to  the  application  of  settled  principles. 
Id  matter  of  lact  there  is  doubt,  where  the  testimony  is  direct, 
because  it  may  be  ^ren  mala  fide,  or,  if  bona  fide,  by  mistake. 
In  assumiog  the  jurisdiction  of  a  specific  performance,  courts  of 
equity  are  compelled  to  grapple  with  these  difficulties  (a). 

3.  Therefwe  where  (b)  aiW  a  contract  bad  been  eotered  mto, 
the  seller  executed  a  deed  which  was  held  to  amount  to  an  act  of 
bankruptcy,  although  the  seller  in  his  examination  swore  that  be 
owed  00  debt  upon  which  a  ctmimission  could  issue,  and  the 
purchaser  could  not  disprove  the  statement,  and  the  Master  re- 
ported in  hvoi  of  the  title,  the  Court  properly  refused  to  compd 
the  purchaser  to  take  the  title.     Sir  W.  Grant  observed,  that  jf 

(a)  6  Madd.  fiT.  (6)  Lowm  c.  Liuh.  11  Vcs.  jon.  S47. 
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the  plamtiff  could  with  precisiori  aacertaio  that  there  was  no 
creditor  who  could  take  out  a  conunissioa,  there  was  aD  end  of 
the  force  of  the  objection,  but  the  difficulty  was,  by  what  proceas 
that  could  be  ascertained.  It  was  truly  stated,  that  even  under  a 
reference  to  inquire  what  debts  were  owing  by  the  vendor  at  the 
time  when  he  executed  the  deed,  a  report  that  there  were  none, 
would  not  give  such  an  assurance.  What  obligation  was  there 
upcm  any  creditor  to  come  in  before  the  Master?  Nov  by  not 
coming  in,  would  lie  be  barred  from  the  remedy  which  the  law 
g^ves  him  by  taking  out  a  commission  ?  A  report  then  that  no 
creditor  appeared  upon  the  advertisement  would  not  give  security 
to  the  title.  The  Court  therefore  reliised  to  oblige  the  purchaser 
to  take  a  title  which  it  could  not  warrant  to  him.  The  learned 
Judge  observed  on '  another  occasion,  that  there  was  no  defect  in 
titie,  properly  speaking,  but  the  party  could  not  give  the  estate,  as 
ultimately  it  might  not  be  his,  but  the  estate  of  the  assignees  (c). 

3.  Upon  the  same  princi[de,  where  (d)  the  title  depended  upon 
a  deed  executed  by  the  seller,  which  it  was  contended  was  either 
a  fraudulent  preference  or  an  act  of  bankruptcy,  ibe  Court  observed 
that,  assuming  that  such  a  deed  would  be  valid  if  made  upon  good 
consideration  and  bona  jide,  it  was  plain  that  the  bona  fidet,  and 
consequentiy  the  validity  of  the  deed,  might  depend  upon  circum- 
stances of  conduct  extrinsic  the  deed.  With  these  circumstances 
the  purchaser  had  no  coooesion,  nor  any  adequate  means  of 
'ascertaining  their  existence.  This  was  not  like  the  case  where  a 
grantor,  who  was  himself  afl^ted  with  an  equi^,  could  yet  give 
a  clear  title  to  an  assignee  without  notice.  Here  the  deed,  if  not 
made  bona  Jide,  was  as  much  void  at  law  as  in  equity,  and  an 
assignee  without  notice  could  have  no  better  title  than  his  assignor. 
His  opinion  therefore  was,  that  a  court  of  equi^  ought  not  to 
compel  the  purchaser  to  accept  the  title,  becausct  assummg  it  not 
to  be  fraudulent  ex  fade,  it  still  might  be  abided  by  circumstances 
extrinsic,  which  it  was  neither  in  the  power  of  the  purchaser  or  of 
the  Court  to  reach  (1). 

4.  So  where  a  testator,  who  appeared  to  be  seised  of  the  entirety 
of  an  estate,  devised  his  undivided  moiety  or  half  part  of  it,  and 
all  other  his  sharra,  proportions,  and  interests,  if  any,  ther^n,  and 
no  evidence  appeared  that  he  had  not  the  entirety,  and  the  wwds 

(e)  14  Tm.  jnn.  0S7.  (<{)  Hartle;  «.  Sniitli,  Buck.  3S0. 

(1)  8«e  0«n*  v.  lUiuhaw,  2  Bmir,  34. 
t»537] 
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were  sufEcient  if  be  had  to  pass  U,  L(»il  Eldon  was  of  opmion 
that  the  title  was  good  ;  but  he  was  also  of  opinion,  that  this  was 
not  a  reasonably  clear  marketable  title  with  diat  doubt  as  to  the 
evidence  of  it  which  must  always  create  difficulty  in  parting  with  it, 
and  therefore  he  refused  to  force  the  title  on  a  purchaser  (e). 

5.  In  Nouaille  o.  Greenwood  (/),  a  recital  in  a  will  stated  that 
the  testator's  wife  bad  passed  a  fine  of  her  estate,  and  had  settled 
the  same  in  trustees,  and  had  gireo  them  a  power  to  raise  600Z., 
and  to  make  the  estate  chargeable  with  the  payment  thereof.  A 
recovery  was  suffered  by  the  wife,  who  survived  the  husband, 
although  no  estate  tail  was  shown,  and  a  mortgagee,  to  whom 
she  bad  previously  conveyed  in  fee,  did  not  concur.  If  a  legal 
estate  tail  had  been  created,  the  recovery  was  bad,  and  it  was 
insisted  that  such  was  the  presumplicHi  from  the  recital  of  a  settle- 
ment and  frcun  the  recovery ;  but  Lord  Eldon  said,  that  although 
the  expressions  in  the  recital  were  inaccurate,  the  presumpticm 
seemed  to  be  that  Uie  legal  estate  was  vested  in  the  trustees.  The 
settlement  was  not  noticed  in  the  deed  to  lead  the  uses  of  the  recov- 
ery ;  but  although  tiiere  was  no  doubt  that  many  recoveries  bad 
been  sufierert  unnecessarily,  it  was  reasonable  to  suppose  that  the 
recovery  was  suffered  with  reference  to  the  settlement  If,  then, 
the  legal  estate  was  in  the  trustees,  he  thought  the  recovery  a  good 
equitable  one. 

6.  In  the  above  case  Lord  Eidaa  relied  upon  the  continued 
enjoyment  under  the  title  as  made  out,  and  also  upon  a  transfer 
of  mortgage  to  Hr.  Baroo  Smyth,  in  1746 ;  for  be  said,  although 
at  the  time  of  that  transfer  there  was  no  evidence  that  he  had  all 
*the  antecedent  instruments  before  him,  yet  it  was  a  strong  thing  to 
say  that  the  title  was  not  examined ;  we  ought  to  give  credit  to  men 
of  eminence  in  the  Profession  who  were  dealing  for  their  own  secu- 
rity, and  therefore  must  conceive  that  the  title  was  not  accepted 
without  examination. 

7.  So  in  a  later  case  (^),  where  the  devise  was  to  such  child  who 
should  be  brought  up  and  educated  as  a  member  of  the  established 
church  of  England,  and  should  be  a  constant  frequenter  thereof,  and 
it  was  objected,  that  tiiis  description  was  in  its  nature  of  uncertain 
proof,  and  was,  in  fact,  inadequately  proved;  Leach,  V.  C,  held, 
that  it  could  not  be  insisted  tiiat  a  purchaser  was  not  bound  to  take 
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a  title  which  to  some  measure  depended  upon  matter  at  {act,  for 
almost  every  title  must  in  some  degree  depend  upon  such  matter ; 
that  the  matter  of  fact  uptni  which  a  title  depended  might  be  such 
as  not  in  its  nature  to  be  capable  of  proof,  as  in  the  case  of  Lowes 
V.  Lush,  and  such  a  title  a  purchaser  could  not  be  compelled  to 
take ;  or  the  fact  might,  io  its  nature,  be  capable  of  satisfactory 
proof,  and  yet  not  satisfactorily  proved ;  and  courts  of  equity,  by 
assuming  a  jurisdiction  to  compel  the  specific  performance  of  agree- 
ments, necessarily  (breed  upon  themselves  the  difficulty  of  determin* 
ing  such  questions ;  and  that  in  the  present  case  it  did  appear  to 
him  that  the  fact  was  capable  of  proof,  and  was  satisfactorily 
proved. 

3.  But  where  the  title  depended  upon  a  will,  by  which  the  estate 
was  given  to  -a  cousin,  if  living  at  a  given  period,  in  fee  ;  and  if 
not,  to  her  issue  in  fee ;'  and  there  was  a  codicil  io  which  the  testa- 
tor stated  that  he  had,  by  his  will,  devised  to  J  .^  in  fee,  a»  therein 
mentioned ;  J  A  was  the  son  of  the  cousin,  and  therefore  really  a 
devisee  in  the  will,  although  not  nominatim.  The  objection  was, 
uiat  another  will  might  be  the  one  referred  to ;  hut  (he  Court  was 
of  opinion  that  the  codicil  did  refer  to  the  will  thai  ]iad  been  pro- 
duced. If  the  codicil  had  referred  to  a  person  who  did  not  take 
under  the  will,  that  might  have  been  a  good  ground  of  objection. 
The  reference  in  the  codicil  was  therefore  held  to  he  no  objection  to 
the  title  (h). 

9.  A  purchaser  has  been  compelled  to  take  a  Utie  depending  up- 
on the  construction  of  an  ill-penned  shifting  clause  requiring  the 
devisee  to  live  and  reside  on  Ihe  estate,  although  the  fact  of  reu- 
dence  in  a  strict  sense  was  not  made  out  (t).  The  tide  therefore 
depended  upon  a  question  of  law,  and  one  of  fact,  both  of  difficult 
solution. 

*10.  Where  a  doubt  has  been  raised  upon  a  pedigree  in  a  title, 
the  Court  has  directed  an  issue  to  try  the  fact,  making  the 
purchaser  the  defendant  In  such  a  case  a  new  trial  will  be 
granted  or  refused  upon  the  ordinary  rules  of  evidence  (k).  This 
k  certainly  a  stioDg  measure  (o  try  such  a  question  behind  (he 
back  of  the  party  who  woidd  be  entitled  if  the  seller's  title  M\ed. 

11.  There  are  many  cases  in  which  a  jury  will  collect  the  fact 
of  le^timacy  from  circumstances  in  which  it  might  be  attended 
with  so  much  reasonable  doubt,  that  equity   would  not  compel  a 

(j»  Howuth  v.  Smith,  6  Sim.  161.         &  Bum.  £30. 

<0  KlKnghun    v.    firanley,    Tnm.         (*)  Bdward*  o.  Hairey,  Coop.  39. 
[•539] 
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purchaser  to  take  it  mei^y  because  there  was  such  a  verdict  The 
Court  ought  to  weigh  whether  the  doubt  U  so  reasonable  end  fair 
that  the  property  is  left  in  his  bauds  uot  marketable  (/), 

IS.  In  a  case  where  it  was  argued  that  difficulties  appeared 
upon  the  abstract  that  could  not  be  altogether  accounted  for, 
unless  upon  some  doubt  of  legitimacy,  and  evidence  of  rumors  of 
legitimacy  was  proposed  before  the  Master,  Lord  Eldon  observed, 
that  it  would  be  very  dangerous  as  to  tiiat  to  say  the  Master  was 
to  be  at  liberty  to  receive  such  evidence  in  order  to  entitle  him  to 
call  for  proof  of  legitimacy.  After  examining  the  nature  and 
weight  of  the  evidence  in  the  case,  Lord  Eldon  added,  that  under 
the  circumstances,  strong  in  favor  of  legitimacy,  if  the  question 
was  between  those  parties,  it  could  not,  though  the  register  of 
marriage  could  not  be  produced,  be  stated  to  a  jury  as  an  in- 
ference fairly  questionable.  It  was,  he  admitted,  very  different  as 
to  a  purchaser.  But  admitting  that  principle  of  distbction,  the 
Court,  he  said,  ought  to  hesitate  long  before  it  would  act  upon 
such  grounds  to  the  destruction  of  legitimacy  not  appearing  to 
have  been  ever  before  this  transaction  called  in  questicKi  (m).  It 
became,  however,  unnecessary  to  decide  the  point. 

13.  And  where  the  title  depends  upon  a  fact  which  is  left  in 
doubt,  a  court  of  law  will  act  upon  the  doubt  as  well  as  a  court  of 
equity.  Thus  in  a  case  before  Lord  Kenyon  at  niti  priut,  where 
the  estate  sold  was  alleged  to.be  subject  to  a  right  of  common 
every  third  year,  liord  Kenyon  said,  if  there  was  any  color  for 
the  claim,  that  was  sufficient  to  entitle  the  purchaser  to  avoid  the 
bai^n  ;  he  was  not  obliged  to  buy  a  law-suit  (n)  (1). 

(0  Ptr  Lord  Eldon,  8  Vea.  Jus.  t28.  {»)  Oibaon  v.  Spiurier,  Feake'i  Add. 

(n)  Loid  Bnybroke  v.  InaUp,  8  Vea.    Caaw,  Ifl. 
jim.  117. 
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